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PREFACE. 


The  writing  of  this  book  was  undertaken  by  the  late  Frederic 
PhiUp  Tomlinson,  in  the  modest  hope  that  it  might  do  him 
credit  at  a  time  when*  his  legal  attainments,  already  well  known 
ta  his  friends,  were  just  beginning  to  receive  the  wider  recog- 
nition that  they  had  long  deserved.  Hardly  anything  beyond 
the  task  of  revision  remained  to  be  done  when  his  unremitfing 
labours  were  closed  by  his  death.  The  executors  felt  it  to  be 
better  that  the  work  should  be  published,  and  the  kindness  and 
great  ability  of  Mr.  J.  Langley,  of  3,  Tanfield  Court  (assisted 
by  Mr.  T.  Tomlinson  and  Mr.  Neish,  of  1,  Temple  Gardens), 
has  enabled  the  volume  to  appear  in  its  present  form.  I  have 
endeavoured  to  aid  them  to  the  best  of  my  power,  and  all  I  ask 
of  the  profession  is  that  they  will  debit  any  shortcomings  in 
the  work  to  me,  and  credit  its  merits  to  the  memory  of  my 
brother-in-law. 

R.  T.  Reid. 
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EXPLANATION  OF  NUMBERS,  &c.,  IN  MARGIN 
.       OF  RULES. 


The  reference  numbers  in  the  margin  in  small  roman 
type  [xiii.  2],  in  brackets,  refer  to  the  Orders  and  rules  super- 
seded by  tHe  new  rules.  Where  so  marked  the  new  rule 
Exactly  follows  the  old. 

Where  the  marginal  reference  is  underscored  with  a  line 
thus  [xiii.  1],  there  are  verbal  or  clerical  alterations  which  do 
not  materially  alter  the  sense. 

Where  there  is  a  material  alteration  it  appears  thus  [xiii.  3, 
amended].  •         .  *. 

An  upright  line  in  the  margin  shows  that  the  rule  or  such 
part  of  it  as  is  covered  by  the  line  is  new. 

Wher^  portions  of  a  rule  are  in  italics,  such  portions  are  new. 
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THE 

SUPREME  COURT  OF  JUDICATURE 
ACT,  1873. 


KoTB. — ^The  repealed  sections  are  generally  omitted  and  the  effect 
only  mentioned,  except  when  any  useful  pnrpoee  is  gained  by  printing 
them,  in  which  case  repealed  sections,  and  repealed  or  obsolete  por- 
tions of  sections,  are  printed  in  italics; 

36  &  37  ViOT.  c.  66. 

An  Act  for  the  eonditution  of  a  Supreme  Courts  and  for  other 
purposes  relating  to  the  better  Administration  of  Justice 
in  England  ;  and  to  auihori^  the  transfer  to  the  Appellate  . 
Division  of  such  Supreme  Court  of  the  Jurisdiction  of  the 
Judicial  Committee  of  Her  Majesty's  Privy  Council. 

[5th  August,  1873.] 

Whereas  it  is  expedient  to  constitute  a  Sapreme  Court,  and 
to  make  provision  for  the  better  administration  of  justice  in 
England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the 
law  relating  to  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council  :• 

Be  it  enacted  by  the  Queen's  nrost  Excellent  MajestVj  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal/  and  Commons,  in  this  present  Parliament 
assembled^  and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  **  Supreme  Short  title. 
I  Court  of- Judicature  Act,  1873." 

'      [2»  Second  day  of  November,  1874.— Repealed,  37  &  38  Commence- 

Yict.  0.83,8.  1.]  •  '  meat  of  Act 

The  Supreme  Court  of  Judicature  (Commencement)  Act,  1874,  ex- 
tended the  time  appointed  for  the  commencement  of  the  Act  to  the 
Ist  of  November,  1875,  and  the  Judicature  Act,  1875,  came  into  opera- 
tion on  the  same  date.  . 
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^^.t^^T'^        '  PARTI. 

c  66,  ss.  3,  4, 


5. 


Constitution  and  Judges  of  Supreme  Court. 


Union  of  exist-  3.  From  and  after  the  time  appointed  for  the  commence- 
Ine  wtmf°  ^^^^  ^^  ^^^^  ^^^»  ^^®  several  Oourts  hereinafter  mentioned. 
Court.  (that  is  to  say)  the  High  Court  of  Chancery  of  England,  the 

Court  of  Queen's  Bench,  the  Conrt  of  Common  Pleas  at 
Westminster,  the  Court  of  Exchequer,  the  High  Court  of 
Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce  and 
Repealed.  Matrimonial  Causes  [and  the  London  Court  of  Bankruptcy^, 
Jud.  Act,  1875.  gjj^u  j^  united  and  consolidated  together,  and  shall  consti- 
tute, under  and  subject  to  the  provisions  of  this  Act,  one 
Supreme  Court  of  Judicature  in  England. 

Now  by  the  Bankruptcy  Act,  1883'  (46  &  47  Vict.  c.  52),  s.  93,  the 
London  Court  of  Bankruptcy  will  form  part  of  the  Supreme  Court  of 
.  Judicature. 

Division  of  4,  The  said  Supreme  Court  shall  consist  of  two  per- 

fnto'a°a)^t*^f  '^^^^^^^  Divisions,  one  of  which,  under  the  name  of  "  Her 

original  and  a    Majesty's  High  Court  of  Justice,"  shall  have  and  exercise 

Court  of  appei-  original  juri^aiction,  with  such  appellate  jurisdiction  from 

tioL^*^"^*^'      inferior  Courts  as  is  hereinafter  mentioned,  and  the  other  of 

which,  under  the  name  of  "  Her  Majesty's  Court  of  Appeal," 

shall   have  and  exercise  appellate  jurisdiction,  with  such 

original  jurisdiction  as  hereinafter  mentioned  as  may  be 

incident  to  the  determination  of  any  appeal. 

As  to  appeals  from  petty  or  quarter  sessions,  from  a  County  Court, 
or  from  any  other  inferior  Court,  by  this  Act  transferred  to  the  High 
Court  of  Justice.  See  post,  b.  45,  and  as  to  Crown  Cases  reserved,  see 
s.  47. 

As  to  the  original  jurisdiction  for  the  purposes  of  and  incidental  to 
the  hearing  and  determination  of  any  Appeal,  and  given  to  the  Court 
of  Appeal  by  this  Act,  see  oos*,  s.l9. 

As  to  the  appellate  jurisdietion,  see  post,  ss.  18, 19. 

Const  itntion  of  fi.  Her  Majesty's  High  Court  of  Justice  shall  be  consti- 
?«tke*'''^ '''^  tuted  as  follows:— The  first  Judges  thereof  shall  be  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  the  several 
Vice-Chancellors  of  the  High  Court  of  Chancery,  the  Judge 
of  the  Court  of  Probate  and  of  the  Court  for  Divorce  and 
Matrimonial  Causes,  the  several  Puisne  Justices  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas  respectively, 
the  several  Junior  Barons  of  the  Couit  of  Exchequer,  and 
the  Judge  of  the  High  Court  of  Admiralty,  except  such,  if 
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any,  of  tlie  aforesaid  Judges  as  shall  be  appointed  ordinary  36  &  37  Vict. 
Judges  of  the  Court  of  Appeal.  c  66,  ss.  5, 6, 7. 

SuWect  to  the  provisions  hereinafter  contained,  whenever 
the  office  of  a  judge  of  the*  said  High  Court  shall  become 
vacant,  a  new  Judge  may  be  appointed  thereto  by  Her 
Majesty,  by  Letters  Patent.  All  persons  to  be  hereafter 
appointed  to  fill  the  places  of  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Eolls,  the  Lord  Chief  Justice  of  offices  now 
the  Common  Pleas  and  the  Lord  Chief  Baron,  and  the  r  sue-  aboiishea. 
cessors  respectively,  shall  continue  to  be  appointed  to  the 
same  respective  offices,  with  the  same  precedence,  and  by  the 
same  respective  titles,  and  in  th«  same  manner,  respectively, 
as  heretofore.  Every  Judge  who  shall  be  appointed  to  fill 
the  place  of  any  other  judge  of  the  said  High  Court  of 
Justice  shall  be  styled  in  his  appointment  Judge  of  Her 
Majesty's  High  Court  of  Justice,  and  shall  be  appointed  in 
the  same  manner  in  which  the  puisne  justices  and  junior 
barons  of  the  superior  courts  oi  common  law  have  been 
heretofore  appointed:  Provided  always,  that  if  at  the  com-  Repeaiei.  ^ 
mencement  of  thik  Act  the  number  of  Puisne  Justices  and  ^^3  ®^  ^^^'^' 
ju/nior  Barons  who  shall  become  Judges ^  qf  the  said  High  Court 
shall  exceed  twelve  in  the  whole,  no  new  Judge  of  the  said  High 
Court  shall  be  appointed  in  the  place  of  any  such  puisne  justice 
or  junior  baron  who  shall  ate  or  resign  while  such  whole 
numSer  shall  exceed  twelve,  it  being  intended  thai  the  per- 
manent number  of  .Judges  of  the  said  High  Court  shall  not 
exceed  twenty-one. 
^  All  the  Judges  of  the  said  Court  shall  have  in  all  respects, 
save  as  in  this  Act  is  otherwise  expressly  provided,  equal 
power,  authority,  and  jurisdiction ;  and  shall  be  addressed  in 
the  manner  which  is  novir  customary  in  addressing  the  Judges 
of  the  superior  Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being 
shall  be  President  of  the  said  High  Court  of  Jiistice  in  the 
absence  of  the  Lord  Chancdlloi'. 

By  the  Supreme  Court  of  Judicature  Act,  1881  (44*&  45  Viot.  c.  68), 
the  then  ana  every  future  Master  of  the  Bolls  ceased  to  be  a  Judge  of 
the  High  Court  of  Justice,  but  ^ntinued  to  be  a  Jud^0  of  the  Court  of 
Appeal  with  the  same  rank,  title,  salary,  &c,  heretofore  belonging  to 
the  office;  but  any  Mastet  of  the  Bolls  appointed  afker  that  Act  is  to 
be  liable  to  go  circuit,  &c.,  as  any  Judge  of  the  ChJEicery  Division. 

[6.  Constitution  of  Court  of  Appeal.]  Repealed  by  Judi- 
cature Act,  1875,  s.  33,  and  st-hed.     See  s.  4  of  that  Act. 

7.  The  OflSce  of  any  Judge  of  the  said  High  Court  of  Vacancies*  by 
Justice,  or  of  the  said  Court  of  Appeal,  may  be  vacated  by  "^*^J;^jf  **^ 
resienation  in  writing,  under  his  hand,  addressed  to  the  Lord  ^"  ^^  ^^ 
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36  &  37  Vict, 
c.  66,  88.  7,  8, 
9,  10,  11. 

effect  of 
yacancies 
generally. 


Chancellor,  without  any  deed  of  surrender ;  and  the  oflSce  of 
any  Judge  of  the  said  High  Court  shall  be  vacated  by^  his 
being  ap^)ointed  a  Judge  of  the  said  Court  of  Appeal.  The 
said  Courts  respectively  shall  be  deemed  to  be  auly  consti- 
tuted during  and  notwithstanding  any  vacancy  in  the  office 
of  any  Judge  of  either  of 'such  Courts. 


Qqalifications  8.  Any  barrister  of  not  less  than  ten  years'  standing  shall 
of  judges.  Not  te  qualified  to  be  appointed  a  Judge  of  the  said  High  Court 
^  W8^t^  of  Justice ;  and  any  person  who  if  this  Act  had  not  passed 
Law!*^  would  have  been  qualiHed  by  law  to  be  appointed  a  Lord 

Justice  of  the  C<»uit  of  Appeal  in  Chancery,  or  has  b^en 
a  judge  of  the  High  Court  of  Justice  of  not  less  than  one 
year's  standing,  shall  be  qualified  to  be  appointed  an  ordi- 
nary Judge  of  the  said  Court  of  Appeal :  Provided,  that  no 
person  appointed  a  judge  of  either  of  the  said  Courts  shall 
henceforth  be  required  to  take,  or  to  have  taken,  the  degree 
of  Serjeant-at-Law. 


Tenure  of 
office. 


Precedence. 


[9.  Judges  to  hold  their  offices  for  life^  <jt<5.]  Bepealed, 
Act  of  1875,  s.  33,  and  sihed.  See  now  sect  5  of  that 
Act. 

SIO.  Precedence  of  Judges!]    Bepealed,  Act  of  1875,  s.  33, 
i  sched.    See  now  sect.  6  of  that  Act 


Saving  of 
rights  and 
obligations  of 
existing  judged. 


U*  Every  existing  Judge,  who  is  by  this  Act  made  a 
Judge  of  the  High  Court  of  Justice,  or  an  ordinary  Judse  ' 
of  the  Court  of  Appeal,  shall,  as -to  tenure  of  oflSce,  rank, 
title,  salary,  pension,  patronage,  and  powers  of  appointment 
or  dismissal,  and  all  other  privileges  and  disqualifications, 
remain  in  the  same  condition  as  if  this  Act  haa*not  passed  ; 
and,  subject  to  the  change  efiected  in  theiv  jurisdiction  and 
duties  by  or  in  pursuance  of  .the  provisions  of  this  Act,  each 
of  the  said  existing  judges  shall  be  capable  of  performing 
and  liable  to  perform  all  duties  which  he  would  have  been 
capable  of  performing  or  liable  to  perform  in  pursuance  of 
any  Act  of  Parliament,  law,  or  ««istom  if  this  Act  had  not 
passed.  No  judge  appointed  before  the  passing  of  this  Act 
shall  be  required  to  act  under  any  Commission  of  Assize, 
Nisi  Prius,  Oyer  and  Terminer,  or  &aol  Delivery,  unless  he 
was  so  liable  by  usage  or  custom  at  the  commencement  of 
this  Act* 

Service  .as  a  Judge  in  the  High  Court  of  Justice,  or  in  the 
Court  of  Appeal,  shall,  in  the  case  of  an  exiting  judge, 
for  the  purpose  of  determining   the.  length  of  service  en-, 
titling  such  judge  to  a  pension  on  his  retirement,  be  deemed 
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to  be  a  continuation  of  his  service  in  the  Court  of  which  he  is  3^  &  37  Vict. 

a  judge  at  the  time  of  the  commencement  of  this  Act.  ^-  ^^»  "^  ii»  ^2, 

•'     ^  13. 


As  to  Assizes,  see  |)08<,  8. 29.  *  

12*  Ify  in  any  case  not  expressly  provided  for  by  this  Act,  Proyisions  for 
a  liability  to  any  duty,  or. any  authority  or  power,  not  inci-  J^J^^/''"^ 
dent  to  tho  administration  of  justice  in  any  Court,  whose  judges  of  the 
jurisdiction  is  transferred  by  this  Act  to  the  High  Court  of  former  Courti. 
Justice,  shall  have  been  imposed  or  conferred  by  any  statute, 
law,  or  custom  upon  the  judges  or  any  judge  of  any  of  such 
Courts,  save  a&  hereinafter  mentioned,  every  judge  of  the 
said  High  Court  shall  be  capable  of  performing  an>i  exercis- 
ing, and  shall  be  liable  to  perform  and  empowered  to  ex- 
ercise every  such  duty,  authority,  and  power,  in  the  same 
manner  as  if  this  Act  had  not  passed,  and  as  if  he  had  been 
duly  appointed  the  successor  of  a  judge  liable  to.  such  duty, 
or  possessing  such  authority  or  power,  before  the  passing  of 
this  Act.  Any  such  duty,  authority,  or  power,  imposed  or 
conferred  by  any  statute,  law,  or  custom,  m  any  such  case 
as  aforesaid,  upop  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Bolls,  the  Lard  Chief 
Justice  of  t^s  Common  Pleas,  or  the  Lord  Chief  Baron,  shall 
continue  to  be  performed  and  exercised  by  them  respectively, 
and  by  their  respective  successors,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

All  statutory  powers  of  the  Lord  Chief  Justice  of  the  Common  Pleas 
and  of  the  Lord  Chief  Baron,  are  now  vested  in  the  Lord  Chief  Justice 
of  England  by  the  Supreme  Court  of  Judicature  Act,  1881  (44  &  45 
Vict  a  68,  s.  26). 

As  to  powers  as  to  solicitors,  see  s.  24  of  that  Act 

13.  Subject,  to  the  provisions  in  this  Act  contained  with  Salaries  of 
respect  to  existmg  judges,  there  shall  be  paid  the  toUowinff  f«t^  J«<i««»- 
salaries,  which  ^hall  in  each  case  include  any  peiision  granted 
in  respect  of  any  public,  office  previously  filled  by  him,  to 
which  the  judge  may  be  entitled  ; 

To  the  Lord  Chancellor,  the  sums  hitherto  payable  to 
•  him; 

To  the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Exchequer,  the  same  annual 
sums  which  the  holders  of  those  offices  now  respectively 
receive ; 
To  each  of  the  ordinary  judges  Of  the  Court  of  Appeal ; 

and,. 
To  each  of  the  other  Judgea  of  the  High  Court  of  Justice, 
the  sum  of  five  thousands  pounds  a  year. 
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36  &  37  Vict, 
c  66;  88.  14, 

15,  16. 

Repealed. 
Act  of  1875, 
8.  33  and  Sch. 


Retiring 
pensions  of 
future  judges 
of  High 
Court  of 
Justice,  and 
OT  dinar  J 
judges  of  Court 
of  Appeal. 

Offices  now 
abolished. 


Salaries  and 
pensions  of 
judges,  how 
paid. 


[No  salary  to  any  additional  judge  of  the  Court  of  Appeal 
appointed^  under  this  Act  J] 

The  salary  of  the  Lord  Chancellor  is  £10,000  a  year  (14  &  15  Vict, 
c.  83,  s.  17),  of  the  Lord  Chief  Justice  of  England  £8000  a  year  (14  & 
15  Vict.  c.  41),  of  the  Master  of  the  Kolls  mm  a  year  (14  &  15  Vict 
c.  83,  J8. 18). 

Additional  ordinary  judges  appointed  to  the  Conrt  of  Appeal  nnder 
the  Appellate  Jurisdiction  Act,  1876,  are  also  entitled  to  an  allowance 
for  circuit  expenses. 

14.  Her  Majesty  may,  by  letters  patent^  grant  to  any 
Judge  of  the  HighCoiirt  of  tfustice,  or  to  any  ordinary  judge 
of  the  Court  of  Appeal  who  has  served  for  fifteen  years  as  a 
judge  in  such  Courts,  or  either  of  them,  or  who  is  disabled  by 
permanent  infirmity  from  the  performance  of  the  duties  of 
his  oflRce,  a  pension,  by  way  of  annuity,  to  be  continued  dur- 
ing his  life : 

In  the  case  of  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  Com- 
mon PleaSy  and  the  Lord  Chief  Baron  of  the  Exchequery 
the  same  amount  of  pension  which  at  present  might 
under  the  same  circumstances  be  granted  to  the  holder 
of  the  same  office  : 
In  the  case  of  any  ordinary  judge  of  the  Court  of  Appeal, 
or  any  .other  judge  of  the*High  Court  of  Justice,  the 
same  amount  of  pension  which  at  present  might  under 
the  same  circumstances  be  granted  to  a  puisne  justice  of 
the  Court  of  Queen's  Bench. 

16.  Subject  to  the  provisions  in  this  Act  contained  with 
respect  to  existing  judges,  the  salaries,  allowances,  and 
pensions  payable  to  the  judges  of  the  High  Court  of  Justice, 
and  the  ordinary  judges  of  the  Court  of  Appeal  respectively, 
shall  be  charged  on  and  paid  out  of  the  consolidated  fund  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or  the 
growing  produce  thereof:  such  salaries  and  jpensions  shall 
grow  due  from  day  to  day,  but  shall  be  payable  to  the  per- 
sons entitled  thereto,  or  to  their  executors  or  administrators, 
on  the  usual  quarterly  days  of  payment,  or  at  such  other . 
periods  in  every  year  as  the  Treasury  may  from  time  to  time 
determine. 


PABT  IT. 

Jurisdiction  and  Law.- 

Jurisdiction  of       16,  The  High  Court  of  Justice  shall  be  a  Superior  Court 

High  Court  df  of  Bccord,  and,  subject  as  in  this  Act  mentioned,  there  shall 

"***^  be  transferred  to  and  vested  in  the  said  High  Court  of  Justice 
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the  jurisdiction  which,  at  the  commencement  of  this  Act,  36  &  37  Vict. 
was  vested  in,  or  capable  of  being  exercised,  by,  all  or  any  of  c.  66,  ss.  I6, 17. 
the  Courts  following ;  (that  is  to  say,) 

(1.)  The  High  Court  of  Chancery,  as  a  Common  Law 
Court  as  well  as  a  Court  of  Equity,  including  the 
jurisdiction  of  the  Master  of  the  Bolls,  as  a  Judge 
or  Master  of  the  Court  of  Chancery,  and  any  juris- 
diction exercised  by  him  in  relation  to  the  Uourt  of 
Chancery  as  a  Common  Law  Court ; 
(2.)  The  Court  of  Queen's  Bench  ; 
(3.)  The  Court  of  Common  Pleas  at  Westminster; 
.  (4.)  The  Court  of  Excheouer,  as  a  Court  of  Bevenue,  as 
well  as  a  Common  Law  Court ; 
)  The  High  Court  of  Admiralty ; 
)  The  Court  of  Probate; 

)  The  Court  for  Divorce  and  Matrimonial  Causes ; 
)  The  London  Court  of  Bankruptcy  ;]  Repealed. 

)  The  Court  of  Common  Pleas  at  Lancaster ;  ^^^  of  1875, 

J  The  Court  of  Pleas  at  Durham ;  L  46  &  4?"'' 

(11.)  The  Courts  created  by  Commissions  of  Assize,  of  Oyer  Vict.  c  52, 
and  Terminer,  and  of  Gaol  delivery,  or  any  of  such  ^  ^^' 
•    commissions : 
Tlje  jurisdiction  by  this  Act  transferred  to  the  High  Court 
of  Justice  shall  include  (subject  to  the  exceptions  herein- 
after contained)  the  jurisdiction  which,  at  the  commence- 
ment of  this   Act,   was   vested   in,   or  capable  of  being 
exercised  by,  all  or  any  one  or  more  of  the  judges  of  the 
said  Courts,  reispectively,  sitting  in  Court  or  Chambers,  or 
elsewhere,  when  acting  as  judges  or  a  judgej  in  pursuance 
of  any  statute,  law,  or  custom,  and   all  powers   given   to 
any  such  Court,  or   to  any  such  judges  or  judge,  by  any 
statute;  and  also  all  ministerial  powers,  duties,  and  autho- 
rities, incident  to  any  and  every  part  of  the*  jurisdictions  so 
transferred. 

A  court  of  record  is  defined  in  Stet>hen'8  CommentarieB  as  that 
where  the  acts  and  judicial  proceedings  are  enfolled  in  parchment. for 
a  perpetual  memorial  and   testimony ;  which  rolls  are  called  'the  . 
rec6ri&  of  the  Court,  and  are  of  such  lu^h  and  supereminent  autho- 
rity that  their  truth  is  not  to  be  called  m  question.    Stephen's  Com-   • 
mentaries,  8th  ed.  vdl.  iii  p.  271. 

17*  There  shall  not  be  transferred  to  or  vested  in  the  said  Jurisdiction 

High  Court  of  Justice,  b^  virtue  of  this  Act,—  ^^mT^L 

(1.)  Anv  appellate  jurisdiction  of  the  Court  of  Appeal  in  ^    * 

Chancery,  or  of  the  same  Court  sitting  as  a  Court  of  BaSro/tcy 

Appeal  m  Bankruptcy  :  appeals. 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  ChlBincery  Appeals  from 

of  the  County  Palatine  of  Lancaster :  Lancaster 
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36  &  37  Vid. 
c.  66, 88. 17, 18. 

Lunacy. 


Grant  of  letters 
patent. 


Visitorial 
jurisdiction. 


Records  in 
custody  of 
Master  of  the* 
Rolls. 


Jurisdiction 
transferred  to 
Court  of 
Appeal. 

Chancery  and 

Bankruptcy 

appeals. 


Appeals  from 

Lancaster 

Court. 


Stannaries 
Court.  ' 


Exchequer 
Chamber. 

Admiralty  and 
Lunacy  ap* 
peals. 


(3.)  Any  jurisdiction  nsnally  vested  in  *  the  Lord  Chan- 
cellor or  in  the  Lords  Justices  of  Appeal  in  Chancery 
or  either  of  them,  in  relation  to  tne  custody  of  the 
persona  and  estates  of  idiots,  lunatics^  and  persons  of 
unsound  mind : 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 
relation  to  grants  of  letters  patent,  or  the  issue  of 
commissions  or  other  writings,  to  be  passed  under 
the  Great  Seal  of  the  United  Kingdom : 

(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor 
in  right  of  or  on  behalf  of  her  Majestv  as  visitor 
of  any  college,  or  of  any  charitable  or  other  founda- 
tion : 

(6.)  Any  jurisdiction  of  the  Master  of  the  Bolls  in  relation 
to  records  in  London  or  elsewhere  in  England. 

(1.)  and  (2.)  Transferred  to  Court  Of  Appeal  by  s.  18. 

h.)  See  Act  of  1875,  8.  7. 

(6.)  The  powers,  &c.,  of  the  Master  of  the  Bolls  are  continued  by 
the  Supreme  CJourt  of  Judicature  Act,  1881,  s.  2. 

As  to  power  of  Master  of  the  Bolls  or  Keeper  of  the  Beoords  to 
amend  clerical  errors,  b&q  Inre  Johnson's  Patent,  5  Gh.  D.  503. 

18.  The  Court  of  Appeal  established  bv  this  Act  shall  be 
a  Superior  Court  of  Becord,  and  there  shall  be  transferred 
to  and  vested  in  such  Court  all  jurisdiction  and  powers  of  the 
Courts  following ;  (that  is  to  say,)  • 

1.  All  jurisdiction  and  powers  of  the  Lord  Chancellor  and 

of  the  Court  of  Appeal  in  Chancery,  in  the  exercise 
of  his  and  its  appellate  jurisdiction,  and  of  the  same 
Court  as-  a  Court  of  Appeal  in  Bankruptcy : 

2.  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in 

Chancery  of  the  County  Palatine  of  Lancaster^  and 
all  jurisdiction  and  powers  of  the  Chancellor  of  the 
Duchy  and  County  Fiedatine  of  Lancaster  when  sitting 
alone  or  apart  from  the  Lords  Justices  of  Appeal  in 
Chancery  as  a  judge  of  re-hearing  or  appeal  from 
decrees  or  orders  of  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster : 

3.  All  jurisdiction  and  powers- of  the  Court  of  the  Lord 

Warden  of  the  Stannaries  assisted  by  his  assessors, 
including  all  jurisdiction  and  powers  of  the  said  Lord 
Warden  when  sitting  in  his  capacity  of  judge: 
.  4.  All  jurisdiction  and  powers  of  the  Court  of  Exchequer 

Chamber: 

5.  All  jurisdiction  .vested  in  or  capable  of  bein^ exercised 

bv  Her  Majesty  in  Council,  or  the  Judicial  Committee 

'.of  Her  Majesty's  Privy  Council,  upon  appeal  fronr 

^ny  judgment  or  order  of  the  High  Court  of  Admiralty, 
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or  from    any  order  in  lanacy  made  by  the  Lord  se&STVict. 
Chancellor,  or  any  other  person  having  jorisdiction  in  c-  ^6>  »»•  i^*  i^* 
lunacy.  ' 

And  by  8. 19  the  Conrt  of  Appeal  has  jurisdiction  to  hear  appeals 
from  any  Judge  or  Judges  of  the  High  Court,  including,  therefore, 
those  exercising  the  various  powers  trsmsferred  to  the  Hi^  C!ourt  by 
s.  16. 

Appeals  firom  a  Judge  of  the  Probata  Division  and  Admiralty  Divi- 
sion m  Divorce  are  slill  r^ulated  by  the  Divorce  Acts,  20  &  21  Vict, 
c  85  and  23  &  24  Vict.  c.  144,  but  now  lie,  not  to  thQ  full  Court  of 
Divorcd,  but  to  the  Courtof  Appeal  by  s.  9  of  the  Act  of  1881,  q,  v. 
(WeUhead  v.  Westhead,  2  P.  D.  1;  WdUis  v.  WaUis,  2  P.  D.  141";  Glad- 
stone V.  QladstoM,  2  P.  D.  148.) 

As  to  rules  of  Court  relating  to  Divorce,  see  Act  of  1876,  s.  18. 

19.  Tlie  said  Court  of  Appeal  shall  have  jurisdiction  Appeals  from 
and  power  to  hear  and  determine  appeals  from  any  judg-  H^g**  Court. 
ment  or  order,  save  as  hereinafter  mentioned,  of  Her 
MajestVs  High  Court  of  Justice,  or  of  any  iudges  or  judge 
thereof,  subject  to  the  provisions  of  this  Act,  and  to  such 
roles  and  oraers  of  Court  for  regulating  the  terms  and  con- 
ditions on  which  such  appeals  shall  be  allowed,  as*  may  be 
made  pursuant  to  this  Act. 

For  all  the  .purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  appeal  within  its  jurisdiction, 
and  the  amendment,  execution,  and  enforcement  of  any 
judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the 
Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal  shall 
have  all  the  power,  authority  and  jurisdiction  by  this  Act 
vested  in  the  High  Court  of  cl  ustice. 

This  section  gives  a  right  of  appeal  in  all  cases  where  the  right  is 
not  taken  away  or  limited  by  statute  or  Bules  of  Court 

An  appeal  now  lies  to  the  Court  of  Appc^  iu  Divorce  cases.  See 
note  to  r.  18,  mpra^  and  Act  of  1881,  s.  9. 

An  appeal  lies  from  inferior  Courts,  or  petty  or  quarter  sessions    • 
only  when  special  leave  granted  by  the  Court  appealed  from,  by  a  45, 
post^  see  note,  t^.,  and  in  registration  and  election  cases  the  decision  of 
the  High  Court  is  final  unless  the  High  Court  gives  special  leave,  and 
then  the  decision  of  the  Court  of  Appeal  is  final  by  s.  14  of  Act  of  1881. 

There  is  no  appeal  from  the  High  Court  when  sitting  as  the  Court 
for  Crown  Cases  Ileserved,  nor  in  any  criminal  cause  or  matter,  except 
for  error  of  law  apparent  upon  the  record,  and  as  to  which  no  question 
has  been  reeervea  oy  a  47,  post 

An  appeal  from  an  order  made  by  consent,  or  from  an  order  only 
relating  to  costs  in  the  discretion  of  the  Court,  lies  only  by  leave  of 
the  Court  appealed  from  (a  49,  post\ 

An  appeal  from  a  judge  in  Chamoers  direct  to  the  Court  of  Appeal 
lies  only  by  special  leave  of  the  judge  or  of  the  Court  of  Appeal,  by 
a  60. 

There  is  no  appeal  to  the  Court  of  Appeal  in  any  case  where  by  Act 
of  Parliament  (».e.,  by  any  Act,  or  by  the  combined  effect  of  various 
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36  &  37  Vict 
c  66,  8S.  20, 

21,  22. 

Repealed 
Act  of  1876, 
B.24. 


Repealed  (Act 
on876,8.24). 


Transfer  of 
pending  busi- 
ness. 


away  fhe  appeal  to  the 


enactments)  the  decision  of  the  High  Conrt  or  a  Jndge  of  that  Court 
is  final.    (See  Appellate  Jurisdiction  Act,  1876,  s.  20.) 
As  to  appeals  in  interpleader,  see  notes  to  Ord.  LVn. 

20.  [Appeah  to  House  of  Lords.] 

See  ss.  8, 4, 5,  6,  Appellate  Jurisdiction  Act,  1876. 
This  repealed  section  was  to  have  taken  away 
House  of  Lords. 

21.  [Appeals  to  Privy  Cov/ncil.'] 

See  s.  14  Appellate  Jurisdiction  Act;  1876. 

This  repealed  section  was  to  haye  given  power  to  transfer  to  the 
Coxai  of  Appeal  Hie  jurisdiction  of  the  Privy  Ck>uncil. 

22.  From  and  after  the  commencement  of  this  Act  the 
several  jurisdictions  which  by  thia  Act  are  transferred  to 
and  vested  in  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  shall  cease  to  be  exercised, 
except  by  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  as  provided  by  this  Act ;  and 
no  further  or  other  appointment  of  any  Judge  to  any 
Court  whose  jurisdiction  is  so  transferred  shall  be  made . 
except  as  provided  by  this  Act :  Provided,  that  in  all  causes, 
matters,  and  proceedings  whatsoever  which  shall  have  been 
fuUy  heard,  and  in  which  judgment  shall  not  have  been 
given,  or  having  been  given  snail  not  have  been  signed, 
drawn  up,  pafieed,  entered,  or  otherwise  perfected  at  the  time 
appointed  for  the  commencement  of  this  Act,  such  judgment^ 
decree,  rule,  or  order  may  be  given  or  made,  signed,  drawn 
up,  passed,  entered,  or  perfected  respectively,  after  the 
commencement  of  this  Act,  in  the  name  of  the  same 
Court,  and  by  the  same  judges  and  officers,  and  generally  in 
the  same  manner,  in  all  respects,  as  if  this  Act  had  not 
passed ;  and  the  same  shall  take  effect,  to  all  intents  and 
purposes,  as  if  the  same  had  been  duly  perfected  before  the 
commencement  of  this  Act ;  and  every  judgment,  decree, 
rule,  or  order  of  any  Court  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice  or  the  said 
Court  of  Appeal,  which  shall  have  been  duly  perfected  at 
any  time  betbre  the  commencement  of  this  Ac^  may  be 
executed  and  enforced,  and,  if  necessary,  amended  or  dis- 
charged by  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  in  the  same  manner  as  if  it 
had  been  a  judgment,  decree,  rule,  or  order  of  the  said  High 
Court  or  of  the  said  Court  of  Appeal ;  and  all  causes,  matters, 
and  proceedings  whatsoever,  whether  civil  or  criminal,  which 
shall  be  pending  in  any  of  the  Courts  whose  jurisdiction  is  so 
transferred  as  aforesaid  it  the  commencement  of  this  Act, 
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shall  b©  continued  and  concludei,  as  follows  (that  is  to  say),  36  &  37  Vict. 
in  the  case  of  proceedings  in  Error  or  on  Appeal,  t)r  of  pro-  ^66,  as.  22, 23, 
ceedin^  before  the.  Court  of  Appeal  in  Chancery,  in  and      ' 
before  Her  Majesty's  Court  of  Appeal ;  and,  as  to  all  other 

5roceedinff»,  in  and  before  Her  Majesty's  High  Court  of 
ustice.  The  said  Courts  respectively  snail  have  the  same 
jurisdiction  in  relation  to  all  such  causes,  matters,  and  pro- 
ceedings as  if  the  same  had  been  commenced  in  the  said 
High  Court  of  Justice,  and  continued  therein  (or  in  the  said 
Court  of  Appeal,  as  the  case  may  be)  down  to  the  point  at 
which  the  transfer  takes  place ;  and,  so  far  as  relates  to  the 
form  and  manner  of  prcx^ure,  such  causes,  matters,  and 
proceedings,  or  any  of  them,  may  be  continued  and  con- 
cluded, in  and  before  the  said  Courts  respectively,  either  in 
the  same  or  the  like  manner  as  they  would  have  been  con- 
tinued and  concluded  in  the  respective  Courts  from  which 
they  shall  have  been  transferred  as  aforesaid,  or  according  to 
the  ordinary  course  of  the  said  High  Court  of  Justice  and 
the  said  Court  of  Appeal  respectively  (so  far  as  the  same 
may  be  applicable  thereto),  as  the  said  Courts  respectively 
may  think  fit  to  direct. 

23.  The  jurisdiction  by  this  Act  transferred  to  the  said  Rules  as  to 
High  Court  of  Justice  and  the  said  Court  of  Appeal  respec-  ?"!^^j?^t?fn 
tively  shall  be  exercised  (so  far  as  regards  procedure  and  ^'^^ 
practice)  in  the  manner  provided  by  this  Act,  or  by  such 
Bules  and  Orders  of  Court  as  may  be  made  pursuant  to  this 
Act;  and  where  no  special  provision  is  contained  in  this 
Act  or  in  any  such  Eules  or  Orders  of  Court  with  reference 
thereto,  it  shall  be  exercised  as  nearly  as  may  be  in  the 
same  manner  as  the  same  might  have  I>een  exercised  by  the 
respective  Courts  from  which  such  jurisdiction  shall  have 
been  transferred,  or  by  any  of  such  Courts. 

The  first  set  of  rules  which  came  into  force  under  this  Act  and  the 
Act  of  1875  were  contained  in  the  schedule  to  that  Act.  These  were 
modified  from  time  to  time  by  virtue  of  s.  17  of  the  Act  of  1875,  and 
now  by  the  new  Bules  all  the  previous  rules  are  annulled. 

The  power  of  making  rules  is  now,  by  s.  17  of  the  Act  of  1876,  in  a 
committee  of  judges,  viz.,  the  Lord  Chancellor,  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Rolls,  and  four  other  judges  of  the 
Supreme  Court  appointed  by  the  Lord  Chancellor,  and  any  three  or 
mcgre  (of  whom  the  Lord  Chancellor  is  to  be  one)  may  exercise  the 
power.  ' 

All  rules  of  Court  must  be  laid  befoire  Parliament  within  the  next 
forty  days  of  the  sittings  of  Parliament,  and  are  liable  to  be  annulled. 
(See  sa  17, 25,  of  the  Act  of  1876. ) 

24*  In  every  civil  cause  or  matter  commenced  in  the  Law  and 
High  C!ourt  of  Justice  law  and  equity  shall  be  administered  «q»»ty  *<>  ^ 
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36  &  37  Vict,    by  the  High  Court  of  Justice  and  the  Court  of  Appeal 

«•  ^»  «•  2|»      respectively  according  to  the  rules  following : 

*^  ^  y  y  '       (1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to 

ooncnrrentiy  any  equitable  estate  or  right,  or  to  relief  upon  any 

•dministered.  eqtiitable  grouud  against  any  deed,  instrument,  or 

i^J*«^^n  contract,  or  a^'nst  any  right,  title,  or  claim  what- 

^ou^ds^to  a  soever  asserted  by  any  defendant  or  respondent  in 

Plaintiff  or  such  causo  or  matter,  or  to  any  relief  founded  upon 

Petitioner.  ^  legal  right,  which  heretofore  could  only  have 

been  given  by  a  Court  of  Equity,  the  said  Courts 

respectively,  and  every  judge  thereof,  shall  give  to 

such  plaintiff  or  petitioner  such  and  the  same  relief 

as  ought    to  have   been  given  by  the  Court  of 

Chancery  in  a  suit  or  proceeding  for  the  same  or 

the   like  purpose  properly  instituted    before  the* 

passing  of  this  Act. 

Thus  a  plaintiff  suing  in  ejectment  may  have  a  mistake  in  the  deed 
treated  as  rectified.    (^wrc^eW  v.  (TZarAj  (C. A)  2  0,  P.  D.  88.) 

Relief  on  (2.)  If  any  defendant  claims  to  be  entitled  to  any  equi-  ■ 

eqaiubie  table  estate  or  right,  or  to  relief  upon  any  equitable 

SZd^nt*  g^^d  against  any  deed,  instrument,  or  contract, 

or  against  any  right,  title,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
.  the  said  Courts  respectively,  and  every  judge  thereof, 
shall  give  to  every  equitable  estate,  right,  or  ground 
of  relief  so  claimed,  and  to  every  equitable  defence 
86  alleged,  such  and  the  same  e£^t,  by  way  of 
defence  against  the  cl^m  of  such  plaintiff  or  peti- 
tioner, as  the  Court  of  Chancery  ought  to  nave 
given  if  the  same  or  the  like  matters  had  been 
relied  on  hj  way  of  defence  in  any  suit  or  proceeding 
instituted  in  mat  Court  for  the  same  or  ttie  like 
purpose  before  the  passing  of  this  Act. 

For  instance,  in  an  action  for  rent  the  defendant  may  clakn  to  have 
the  lease  set  aside  on  the  ground  that  the  plaintiff  knew  of  and  con- 
cealed from  the  defendant,  a  defect  in  title.  {Mostyn  v.  The  West  Moy- 
tyn  Coal  and  Iron  Co.,  1  C.  P.  D.  145.) 

See  also  a  case  of  equitable  relief  against  forfeiture.  {Htighes  v. 
Metr(^%Um  Railway  Co.,  1  0.  P.  B.  120 ;  2  Ap.  Cas.  489.) 

(Jounur-  (3.)  The  said  Courts  respectively,  and  every  judge  thereof, 

'  '^  shall  also  have  power  to  grant  to  any  defendant  in 

respect  of  any  equitable  estate  or  right,  or  other 
matter  of  equity,  and  also  in  respect  of  any  legal 
estate,  right,  or  title  claimed  or  asserted  by  him, 
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all  such  relief  against  any  plaintiff  or  petitioner  as  se  &  37  Vict. 
such  defendant  shall  have  properly  claimed  by  his  c.  66,  s.  24, 
pleading,  and  as  the  said  Courts  respectively,  or  any  ^°^^^-  ^'  ^*  ^' 
judge  tmreof,  might  have  granted  m  anv  suit  insti- 
tute for  that  puTDOse  by  the  same  defendant  against 
the  same  plaintin  or  petitioner ;  and  also  idl  such 
relief  relating  to  or  connected  with  the  original 
subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether  already 
a  party  to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice  in  writing 
.  of  such  claim  pursuant  to  any  Rule  of  Court  or  any 
Order  of  the  Court,  as  might  properly  have  been 
granted  against  such  person  if  he  had  been  made  a 
defendant  to  a  cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose ;  and  every  person 
served  with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter,  with  the 
same  rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  defendant. 

Under  this  power  the  Comrt  may  give  any  relief  to  a  defendant  which 
he  might  have  claimed  in  a  cross-action  against  the  pl^ntiff,  and  also 
any  relief  relating  to  or  connected  with  the  original  subject  of  tihe  cansQ 
or  matter  against  a  co-defendant  or  a  third  p^ty,  so  far  as  is  provided 
f or  by  Bules  of  Court. 

No  Boles  of  Court  fcnrmerlyprovided  for  a  counter-claim  against  a 
co-defendant,  but  now  Ord.  xYL,  rr.  48-54,  provide  for  claims  of 
indenmity  or  contribution  against  a  third  party,  and,  by  r.  55,  similar, 
procedure  is  applicable  to  claims  of  contribution  or  indenmil^  against 
a  co-defendant,  q.  v. 

For  an  instance  of  what  is  not  sxifficiently  connected  with  the  ori- 
ginal subject  of  the  cause  or  matter,  see  Barber  v.  Blaiberg,  19  Ch.  D. 
473,  and  Fadtmck  v.  Scott,  2  Ch.  D.  736. 

As  to  counter-claims  against  plaintiff  see  Ord.  XIX.,  r.  8. 

(4.)^The  said  Courts  respectively,  and  every  judge  thereof,  Equities 
shall  recognise  and  take  notice  of  all  eqm'table  »PP««n°g 
estates,  tides,  and  rights,  and  all  equitable  duties  jlfi^ili^'' 
and  liabilities  appearing  incidentally  in  the  course  in  any  Court, 
of  any  cause  or  matter,  in  the  same  manner  in 
which  the  Court  of  Chancery  would  have  recognised 
and  taken  notice  of  the  same  in  any  suit  or  pro- 
ceeding duly  instituted  therein  before  the  passing 
of  this  Act. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the  Prohibition 
High  Court  of  Justice,  or  before  the  Court  of  Appeal,  i^^^^^c^^n. 
shall  be  restrained  by  prohibition  or  injunction ; 
^  but  every  matter  of  equity  on  which  an  injunction 

against  the  prosecution  of' any  such  cause  or  pro- 
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36  &  37  Vict.  ceeding  might  have  been  obtained,  if  this  Act  had 

*^  k1'  5  ^'  not  passed)  either  onconditioDally  or  on  any  terms 

'  or  conditions,  may  be  relied  on  by  way  of  defence 

thereto ;  Provided  always,  that  nothing  in  this  Act 

contained  shall  disable-  either  of  the  said  Courts 

ceediD^^^"^'  ^'^"^  airectiDg  a  stay  of  proceedings  in  anv  cause 

*°^*  or  matter  pending  before  it  if  it  shall  think  fit ;  and 

any  person,  whether  a  party  or  not  to  any  such 

cause  or  matter,  who  would  have  been  entitled,  if 

.  this  Act  had  not  passed,  to  apply  to  any  Court  to 

restrain  the  prosecution  thereof,  or  who  may  be 

entitled  to  enforce,  by  attachment  or  otherwise,  anv 

judgment,  decree,  rule,, or  order,  contrary  to  which 

all  or  any  part  of  the  proceedirgs  in  such  cause  or 

matter  mav  have  been  taken,  shall  be  at  liberty  to 

apply  to  the  said  Courts  respectively,  by  motion  in 

a  summary  way,  for  a  stay  of  proceedings  in  such 

cause  or  matter,  either  generally,  or  so  far  as  may 

be. necessary  for  the  purposes  of  justice;  and  the 

Court  shall  thereupon  make  such  Order  as  shall 

be  just. 

•Bestraining  proceedings  by  iiyunotion.] 

Before  the  Judicature  Act,  when  in  an  action  at  law  the  defence  was . 
such  that  a  Court  of  Law  could  not  giye  the  relief  which  a  Court  of 
Equity  could  (e,g,,  spe(»fic  performance),  then  the  Court  of  Chancery 
•  could  issue  an  injunction  to  restrain  the  action.  See  Wdterlow  y.  Bacon, 
L.B.2Eq.514. 

In  future  no  Branch  or  Division  of  the  High  Court  or  Court  of 

Appeal  can  restrain  another  branch,  bnt  as  the  separate  jurisdiction  of 

.    the  London  Court  of  Bankruptcy  is  continued  by  s.  9  of  the  Act  of 

1875,  that  Court  still  has  power  to  restrain  actions  in  other  Courts. 

See  Ex  parte  Ditton,  In  re  Woods  (C.A.),  1  Ch.  D.  557. 

Bestraining  by  prohibition.^^ 

This  is  a  method  of  resb-aimng  inferior  Courts  from  exceeding  their 
jurisdiction.  See  Mayor  of  London  v.  Cox,  L.  B.  2  H.  L.  239,  where 
the  jurisdiction  was  exercised  in  i^gard  to  the  Lord  Mayor's  Court. 

Stay  of  proceedings.] 

This  can  only  be  ordered  by  a  Judge  or  Court  of  the  Dii^ion  in 
which  the  proceedings  are  being  taken.  {Oarbett  v.  Fannms  (C.A.), 
lCh.D.  165;  Wright  y,  Redgrave  (C A,),  II  Ch.  D.  2L  See  also  Pou^ 
V.  Jewsbury,  9  Ch.  D.  at  p.  39.) 

When  cross-actions  raise  the  same  questions  the  Court  will  allow 
the  one  to  proceed  in  which  the  party  on  whom  lies  the  burden  of 
proof  is  plaintiff,  and  stay  the  other.    {Thomson  v.  SotUh  Eastern  RaU- 
way  Co.  (C.A.),  9  Q.  B.  D.  320.) 
»  In  administration  actions,  where  more  than  one  is  brought,  all  ex- 

cept one  will  generally  be  stayed,  and  the  conduct  of  the  action  which 
proceeds  given  to  the  plaintiff  in  the  first  action,  and  any  relief  claimed 
m  the  stayed  actions  will  be  granted  in  the  one  which  proceeds. 

This  rule  applies  equally  when  one  of  the  actions  is  conunenced  in 

'  the  Palatine  Court  of  Lancaster.    {In  re  Swire,  MeUor  v.  Swire  (C.A.), 

21  Ch.  D.  647 ;  Townsend  v.  Townsend  (jD.A.V  23  Ch.  D.  100.)  ^ 

Stay  of  proceedings.    Foreign  action.    Election.] 
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AlihoTigli  the  Court  will  stay  proceedings  in  this  conntry  if  shewn  35  &  37  vict 

to  be  yexatipns,  the  mere  fact  of  an  action  pending  in  a  foreign  conntiy  c.  66,  s.  24, 

between  the  same  parties  for  substantially  the  same  canse  of  action  is  sub-ss.  6,  7  ; 

not  a  sufficient  reason  for  interfering,  and  thete  is  no  precedent  for  a.  25. 

putting  a  plaintiff  to  his  election  between  going  on  with  an  action  in  • 

fiis  country  and  one  abroad.  (McEenny  v.  Letvis  (C.A.)  22  Ch.  D.  397 ; 
Peruvian  fhtano  Co.  v.  Bockwoldt  (C.A.)  23  Ch.  D.  225.) 

(6.)  Subject  to  the  aforesaid  provisions  for  giving  effect  All  legal  and 
to  equitable  rights  and  other  matters  of  equity  in  ^J^^'J^^^^i^g 
manner  aforesaid,  and  to  the  other  express  provi-  recognised.^ 
•sions  of  this  Act,  the  said  Coijrts  respectively,  and 
every  judge  thereof,  shall  recognise  and  give  effect 
to  all  legal  claims  and  demands,  and  ail  estates, 
titles,  rights,  duties,  obligations,  and  liabilities  ex- 
isting by  the  Common  Law  or  by  any  custom,  or 
created  by  any  Statute,  in  the  same  manner  as  the 
same  would  have  been  recognised  and  given  eiffect 
to  if  this  Act  had  not  passed  by  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

As  sttb-sections  3  and  4  provided  for  the  recognition  of  equitable 
rights,  this  subsection  provides  for  recognition  of  I^al  rights. 

(7.)  The  High  Court  of  Justice  and  the  Court  of  Appeal  Finality  of 
respectively,   in  the  exercise    of   the   jurisdiction  proceedings. 
vested  in  them  by  this  Act  in  every  cause  or  matter 
pending  before  them  respectively,  shall  have  power 
to  grant,  and  shall  grant,  either  absolutely  or  on 
such  reasonable  terms  and  conditions  as  to  them 
shall  seein  just,  all  such  remedies  whatsoever  as  any 
of  the  parties  thereto  may  appear  to  be  entitled  to 
in  respect  of  any  and  every  legal  or  equitable  claim 
properly  brought  forward  by  them  respectively  in 
suca  cause  or  matter ;  so  that,  as  far  as  possible,  all; 
matters  so  in  controversy  between  the  said  parties 
respectively  may  be  completely  and  finally  deter- 
mined, and   all  multiplicity  of  Wal  proceedings 
concerning  any  of  such  matters  avoided. 

25.  And  whereas  it  is  expedient  to  take  occasion  of  the  Amendment 
union  of  the  several  courts  whose  jurisdiction  is  hereby  and  declaration 
transferred  to  tho  said  High  Court  of  Justice  to  amend  and  °^^*^' 
declare  the  law  to  be  hereafter  administered  in  England  as 
to  the  matterd  next  hereinafter  mentioned :  be  it  enacted  as 
follows :  ** 

(1 .)  [Administration  of  insolvent  estcUes.    Adoption  of  Court 
of  Bankruptcy  as  to  rights  of  secu/red  and  imseeured 
creditors.    Repealed,  Act  of  1875,  s.  10.     See  that .  . 
section  post  65.] 
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36  &  37  Vict, 
c.  66,  8.  25, 

sub-ss.  2,  3,  4, 
5,6. 

Statutes  of 
Limitation. 


Equitable 
wastes. 


Merger. 


Suits  of  pos- 
session, of  land- 
by  mortgagors. 


Assignment  of 
debts  and 
ckoses  in 
action. 


(2.)  No  claim  of  a  cestai  que  trust  against  his  trustee  for' 
any  property  held  on  an  express  trust,  or  in  respect 
of  any  brettch  of  such  trust,  shall  be  held  to  be 
barred  by  any  Statute  of  Limitations. 

The  right  to  recover  land  or  rent  against  a  purchaser  for  value  will 
he  barred,  the  statute  beginning  to  ran  in  such  a  case  firom  the  time 
of  the  purchase.    (See  3  ^k  4  Wul  4,  o.  27,  &  25.) 

(3.)  An  estate,  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  nave  conferred  upon 
the  tenant  for  life  any  legal  right  to  comnut  waste 
of  the  description  known  as  equitable  waste,  unless 
an  intention  to  confer  such  right  shall  ezpres&ly 
.  appear  by  the  instrument  creating  such  estate. 

Courts  of  Equity  restrained  a  legal  tenant  for  life  unimpeachable  for 
waste  from  committing  some  kinds  of  waste  called  equitable  waste, 
i.  e.,  from  committing  acts  destroctiye  to  the  inheritance,  or  of  wanton 
and  malicious  mischief.  (See  the  case  of  ^aker  y.  Sebright,  18  Ch.  D. 
179.) 

(4.)  There  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  oeing  to  the  pos- 
session or  receipt  of  the  rents  and- profits  of  any  land- 
as  to  which  no  notice  of  his  intention  to  take  posses- 
sion or  to  enter  into  the  receipt  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mort- 
gagee,  may  sue  for  such  possession,  or  foi*  the  reco- 
very of  such  rents  or  profits,  or  to  prevent  or  recover 
damages  in  respect  df  any  trespass  or  other  wrong 
relative  thereto,  in'  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lense  or  other  contract 
made  by  him  jointly  with  any  other  person. 

At  law  ejectment  could  only  be  maintained  by  the  person  in  whom 
was  the  legal  estate  (OoodiiUe  d.  Jones  v.  Jones,  7  T.  R.  43),  but  a  mort- 
gagee who  has  not  taken  possession  could  not  maintain  an  action  of 
trespass  (Turner  v.  Cameron^s  CoaJhrook  Steam  Coal  Co.  6  Ex.  982), nor 
could  a  mortgagee  recover  mesne  mx)fits  in  respect  of  any  period  before  ' 
his  entry.    {LiUhfiddy,  Ready,  bm,^^.) 

•  (6.)  Any  absolute  assignment,  by  writing  under  the  hand 
of  the  a^jjgnor  (not  purporting  to  Be  by  way-  of 
charge  oil^,  of  any  debt  or  other  legal  chose  in 
action,  of  wnich  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person 
from  whom  the  assignor  would  have  beien  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall 
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be,  and  be  deemed  to  have  been,  eflTectiial  in  law  36  &  37  Vkt. 
subject  to  all  equities  which  would  have  been  entitled  ^  ^»  ^-  ^^ 
to  priority  over  the  right  of  the  assignee  if  this  ^"  '  '  ' 
Act  had  not  passed,  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action  from  the  date 
of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  discharge  for 
the  same,  without  the  concurrence  of  the  assignor: 
Provided  always,  that  if  the  debtor,  trustee,  or  other 
person  liable  in  respect  of  such  debt  or  chose  in 
action  shall  have  had  notice  that  such  assignment 
is  disputed  by  the  assizor  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the  several 
persons  making  claim  thereto  to  interplead,  concern- 
ing the  same,  or  he  may,  if  he  think  fit,  pay  the 
same  into  the  High  Court  of  Justice  under  and  in 
conformity  with  the  provisions  of  the  Acts  for  the 
relief  x)f  trustees. 

This  proviso  only  applies  where  there  has  been  an  absolute  assign- 
ment in  writing  of  a  debt,  &c.,  and  does  not  apply  to  a  disputed  claim 
to  the  estate  of  a  deceased  person.    (In  re  Sutton*8  Trusts,  12  Ch.  D. 

1750 

•  where  an  equitable  interest  in  a  fund  has  been  assigne-l,  but  the 
assignee  omits  to  give  notice,  and  after  the  death  of  the  assignor  his 
legal  personal  representative  assigns  the  same  interest  to  a  Ixmdtide 
purchaser  for  value  who  gives  notice,  such  purchaser  is  entitled  to 
the  fond.    (In  re  Freshfield^s  Trust,  11  Qh.  D.  198.)      • 

A  notice  of  assignment  is  binding  on  a  debtor,  and  he  will  not  be 
discharged  by*  paying  the  debt  to  the  assignor  after  notice.  The  same 
rule  applies  even  if  ttiere  was  nothing  due  at  the  time  of  the  notice, 
but  a  debt  became  due  afterwards,  provided  the  assignment  and  notice 
be  such  as  in  terms  to  cover  debts  to  become  due.  (Brice  v.  Bannister 
(C.  A),  3  Q.  B.  D.  669.) 

Interpleader.]    See  Ord.  LVII. 

(7.)  Stipulations  in  contracts,  as  to  time  or  otherwise,  stipulations 
which  wo.uld  not  before  the  passing  (a)  of  this  Act  ^^^^^^/of 
have  been  deemed  to  be  or  to  have  bet^ome  of  the  ^^tractl 
essence  of  such  contracts  in  a  Court  of  Equity,  shall 
receive  in  all   Courts  the  same  constmction  and 
effect  as  they  w(»uld  have  heretofore  received  in 
Equity. 

A  Court  of  Equity  would  relieve  against  or  enforce  specific  perform- 
ance, notwithstanding  a  failure  to  keep  the  dates  iixed,  by  a  contract 
either  for  completion  or  for  steps  towards  completion,  if  it  can  do 
justice  between  the  parties,  and  if  there  is  nothing  in  the  "  express 

(a)  This  means  Nov.  1, 1876.    See  Act  of  1875,  b.  10. 

C 


Digitized  by 


Googk 


18 


Judicatv/re  Act,  1873. 


36  &  37  Vict, 
c.  66,  s.  25, 
sub-ss.  8,  9, 10. 

Mandamus — 
Injunctions — 
Receivers. 

See  Ord.  L. 


Damages  by 
collisions  at 
sea. 


Infants. 


stipulations  between  the  parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances,"  which  would  make  it  inequitable  to 
interfere  with  and  modify  the  legal  right  (See  TUUy  v.  Thomas,  L.  R 
3Ch.61.) 

(8.)  A  mandamus  or  an  injunction  may  be  granted,  or  a 
receiver  appointed  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the 
Ciourt  to  be  just  or  convenient  that  such  order 
should  be  made;  and  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  just ;  and  if  an 
injunction  is  asked,  either  before,  or  at,  or  after  the 
he'aring  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste,  or  trespass,  such 
injunction  may  be  granted,  if  the  Court  shall  think 
fil^  whether  the  person  against  whom  such  in- 
junction is  sought  IS  or  is  not  in  possession  under 
any  claim  of  title  or  otherwise,  or  (if  out  of  posses- 
sion) does  or  does  not  claim  a  right  to  do  the  act 
sought  to  be  restrained  under  any  colour  of  title ; 
and  whether  the  estates  claimed  by  both  or  by  either 
of  the  parties  are  legal  or  equitable. 

Applications  for  interlocutory  orders  for  mandamus,  injunction,  or 
receiver,  are  made  under  Ord.  L.,  vide  r.  6,  and  notes,  xb.  An  action 
of  mandamus  or  an  application  for  a  prerogative  vmi  of  mandamus 
under  Ord.  LIII.  There  have  been  some  decisions  as  to  the  degree 
in  which  this  sub-section  increases  the  power  of  the  Court  to  grant  a  ' 
mandamus  or  an  injunction.  They  are  all  discussed  in  North  London 
Railway  Co,  v.  Q^'eat  Northern  Railway  Co,,  11  Q.  B.  D.  30. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  out 
of  a  collision  between  two  ships,  if  both  ships  shall 
be  found  to  have  been  in  fault,  the  rules  hitherto  in 
force  in  the  Court  of  Admiralty,  so  far  as  they  have 
been  at  variance  with  the  rules  in  force  in  the  Courts 
of  Common  Law,  shall  prevail 

The  rules  of  the  Court  of  Admiralty  When  both  ships  have  been  in 
fanlt,  was  that  each  might  recov.er  half  its  damage  from  tiie  other, 
while  at  Common  Law,  if  both  were  to  blame,  neither  could  recover 
damages.  By  this  section  the  Admiralty  rules  are  to  prevail  (See 
Chartered  Mercantile  Bank  of  India  v.  Netherlands  India  Steam  Naviga- 
tion Co,,  10  Q.  B.  D.  521.) 

(10.)  In  questions  relating  to  the  custody  and  education 
of  infants  the  Eules  of  Equity  shall  prevail. 

A  father  is  entitled  to  the  custody  of  his  children  up  to  the  age  of 
twenty-one,  but  Courts  of  law  will  not  interfere  by  habeas  corpus  to 
take  a  child  out  of  the  custody  where  it  happens  to  be  at  the  instance 
of  the  father,  if  of  the  age  of  discretion  to  form  its  own  choice.  Under 
the  age  of  sixteen  a  girl  cannot  choose  for  herself.     {Reg,  v.  Hotves, 
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7  Jur.  (N.S.)  22.)    Where  a  child  is  under  the  age  of  discretion  the  3G  &  37  Vict, 
courts  of  law  would  give  the  &ther  the  custody  unless  cruelty  or  cor-  «•  66»  »•  25, 
ruption  are  to  be  apprehended  (In  re  Andrews,  L.  R,  8  Q.  B.,  at  p.  159),  *'*^-*»-  ll»  ^-  26. 

and  the  same  principles  apply  to  a  guardian  appointed  by  the  father  

bywiU.    (IbidC) 

In  Equity,  however,  a  father  may  lose  the  right  to  the  custody  of  his 
child  by  allowing  it  to  be  brought  up  by  other  persons  so  as  to  make 
it  the  manifest  interest  of  the  child  not  to  lie  removed,  and  this 
principle  applies  a  fortiori  to  the  case  of  a  guardian  appointed  by 
the  fauer's  will  (see  a  case  relating  to  the  same  child  as  the  last  cited 
case).  Andrews  v.  Salt,  L.  R.  8  Cb.  622,  and  the  cases  there  cited  and 
discussed,  see  p.  636  of  the  report  for  distinctions  between  the  rules 
of  law  and  equity. 

As  to  access  by  the  mothers  to  in&nts,  see  stat.  86  Vici  c.  12. 

Education  of  infants.] 

As  to  interference  by  the  Court  with  the  control  of  the  father,  or 
with  the  wishes  of  a  deceased  father.  See  In  re  Agar-EUis,  Agar-EUie 
v.  Lascdles,  10  Ch.  D.  49;  In  re  Clarke,  21  Ch.  D.  817. 

(11.)  Generally  in  all  matters  not  hereinbefore  partieu-  Cases  of  con-. 
larly  mentioned,  in  which  there  is  any  conflict  or  ^^^^  ^^^ 
yanance  between  the  Bules  of  Equity  and  the  Eules  *""™®^* 
of  the  Common  Law  with  reference  to  the  same 
matter,  the  Bules  of  Equity  shall  prevail. 

In  Orant  v.  EoHand,  8  O.  P.  D.  180,  the  Court  considered  that  the 
subHBection  applied  to  rules  of  practice,  and  made  an  order  for  change 
of  solicitors,  without  any  provision  for  the  costs  of  the  former  solicitor, 
following  the  practice  in  Equity. 

In  Netvbiggin-bif'the'Sea  Gas  Co.  v.  Armstrong,  13  Ch.  D.  310,  the 
Court  of  Appeal,  m  a  case  where  a  writ  had  been  issued  by  a  solicitor 
without  proper  authority,  followed  the  Common  Law  practice  of 
ordering  fiie  solicitor  to  pay  the  costs  of  both  plaintiff  and  defendant, 
on  the  ground  that  that  practice  was  the  most  just  Inasmuch  as  in 
the  report  of  the  case  it  aoes  not  appear  that  this  sub-section  was  con- 
sidered, it  would  seem  open -to  douot  whether  the  sub-section  is  appli- 
cable to  mere  rules  of  practice. 


PART  III. 

Sittings  and  Distribution  of  Business. 

26.  The  division  of  tbe  legal  year  into  terms  shall  be  Abolition  of 
abolished  so  far  as  relates  to  the  administratibn  of  justice ;  terms. 
and  there  shall  no  longer  be  terras  applicable  to  any  sitting 
or  business  of  the  Hi^  Court  of  Justice,  or  of  the  Court  of 
Appeal,  or  of  any  Commissioners  to  whom  any  jurisdiction 
may  be  assigned  under  this  Act ;  but  in  all  other  cases  in 
which,  under  the  law  now  existing,  the  terms  into  which  the 
legal  year  is  divided- are  used  as  a  measure  for  determining 
the  time  at  or  within  which  any  act  is  required  to  be  done, 
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36  &  37  Vict, 
c.  66,  sa.  26, 

27,  28. 


Vacations., 


Sittings  in 
racation. 


the  same  may  continue  to  be  referred  to  for  the  same  or  the 
like  purpose,  unless  and  until  provision  is  otherwise  made 
by  any  lawful  authority.  Subject  to  Rules  of  Court,  the 
High  Court  of  Justice  and  the  Court  of  Appeal,  and  the 
Judges  thereof  respectively,  or  any  such.  Commissioners  as 
aforesaid,  shall  have  power  to  sit  and  act,  at  any  time,  and 
at  any  place,  for  the  transaction  of  any  part  of  the  business 
of  such  Courts  respectively,  or  of  such  Judges  or  Comnris- 
siouers,  or  for  the  discharge  of  any  duty  which  by  any  Act 
of  Parliament,  or  otherwise,  is  required  to  be  discharged 
during  or  after  term. 

See  Ord.  LXIII.  as  to  periods  and  doration  of  the  sittings.  For  the 
purpose  of  determining  the  time  for  moving  to  set  aside  an  award 
under  9  &  10  Wm.  3,  c.  15,  s.  2,  the  "  terms  "  must  still  he  referred  to. 
(College  of  Christ  v.  Martin,  8  Q.  B.  D.  16.)  As  to  what  constitutes  a 
"  complamt"  under  the  Act  within  the  time.  See  Smith  v.  FarJmde 
Mining  Co,,  6  Q.  B.  D.  67. 

27.  Her  Majesty  in  Council  may  from  time  to  time,  upon 
any  report  or  recommendation  of  the  judges  by  whose  advice 
Her  Majesty  is  hereinafter  authorized  to  make  rules  before  the 
commencement  of  this  Act,  and  after  the  commencement  of 
this  Act  upon  any  report  or  recommendation  of  the  council 
of  judges  of  the  Supreme  Court  hereinafter  mentioned,  witli 
the  consent  of  the  Lord  Chancellor,  make,  revoke,  or  modify 

.  orders  regulating  the  vacations  to  be  observed  by  the  High- 
Court  of  Justice  and  the  High  Court  of  Appcrtl,  and  in  the 
oflSces  of  the  said  Courts  respectively;  and  any  order  in 
council  made  pursuant  to  this  section  shall,  so  long  as  it  con- 
tinues in  force,  be  of  the  same  effect  as  if  it  were  contained 
in  this  Act ;  and  rules  of  Court  may  be  made  for  carrying 
tbe  same  into  efifect  in  the  same  manner  as  if  such  order 
in  council  were  part  of  this  Act.  In  the.  meantime,  and 
subject  thereto,  tne  said  vacations  shall'  be  fixed  in  the  same 
manner,  and  by  the  same  authority,  as  if  this  Act  had  not 
passed.  This  section  shall  come  into  operation  immediately 
upon  the  parsing  of  this  Act. 

The  rules  as  to  vacations  are  contained  in  Ord.  LXIII. 

28.  Provision  shall  be  made  by  Rules  of  Court  for  the 
hearing,  in  London  or  Middlesex,  during  vacation,  by  Judges 
of  the  High  Court  of  Justice  aud  the  Court  of  Appeal 
respectively,  of  all  such  applications  as  may  require  to  be 
immediately  or  promptly  heard. 

See  Ord.  Lxm.,  rr.  11, 12, 13. 

Power  is  given  by  s.  62  of  this  Act  for  a  single  judge  of  the  Court  of 
Appeal  to  make  interim  orders,  &c.,  during  vacation  in  cases  pending 
before  the  Court  of  Appeal. 
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29.  Her  Majesty,  by  commission  of  assize  or  by  any  other  36  &  37  Vict. 
commission,  either  general  or  (special,  may  assign  to  any  c.  66,  m.  29, 30. 
juHgH  or  jndges  of  the  High  Court  of  Justice  or  other  per-  jarisdiction  of 
sons  usually  named  in  commissions  of  assize,  the  duty  of  judges  of  High 
trying  and  determining  within  any  place  or  district  specially  ^^"^^  ^^ 
fixed  for  that  purpose  by  such  commission,  any  causes  or  *^*'^'"*- 
matters,  or  any  questions  or  issues  of  fact  or  of  law,  or  partly 

of  fiact  and  partly  of  law,  in  any  cause  or  matter  depending 
in  the  said  High  Court,  or  the  exercise  of  any  civil  or 
criminal  jurisdiction  capable  of  being  exercised  by  the  said 
High  Court ;  and  any  commission  so  granted  by  Her  Majesty 
shall  be  of  the  same  validity  as  if  it  were  enacted  in  the 
body  of  this  Act,  and  any  Commissioner  or  Commissioners 
appointed  in  pursuance  of  thin  section  shall,  when  engaged 
-in  the  exercise  of  .any  jurisdiction  assigned  to  him  or  them 
in  pureuaoce  of  this  Act,  be  de^  med  to  constitute  a  Court 
of  the  said  High  Court  of  Justice;  and,  su^ect  to  any 
restrictions  or  conditions  imposed  by  Rules  of  Court  and  to 
the  power  of  trausfer,  any  party  to  any  cause  or  maiter 
involving  the  trial  of  a  question  or  issue  of  fact,  or  i)artly  of 
fact  and  partly  of  law,  may,  with  the  leave  of  the  judge  or 
judges  to  whom  or  to  whose  division  the  cause  or  matter  is 
fissigned,  require  the  question  or  issue  to  be  tried  and  deter- 
mined by  a  Commissioner  or  Commissioners  as  aforesaid,  or 
at  sittings  to  be  held  in  Middlesex  or  London  as  hereinafter 
in  this  Act  mentioned,  and  such  question  or  issue  shall  be 
tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue  of 
fact  may  be  tried  at)d  determined  in  like  manner  with  the 
consent  of  all  the  (.arties  thereto. 

By  this  section  taken  with  ss.  11  and  37  of  this  Act,  s.  8  of  the  Act 
of  1875,  8.  2  of  the  Act  of  1881,  and  owing  to  the  death  or  resignation 
of  most  of  the  judges  vho  at  the  passing  were  exempt  from  going 
circuit,  there  are  now  only  two  judges  sq  exempt,  viz.,  Vice-Chancellor 
Bacon'ftnd  Sir  James  Hannen,  President  of  the  Probate  Division  and 
Admiralty  Division. 
'  As  to  mode  of  trial,  see  Ohi  XXXVL 

30.  Subject  to  Eules  of  Court,  sittings  for  the  trial  by  Sittings  for 
jury  of  causes  and  questions  or  issues  of  fact  shall  be  held  in  *"?]^^?Jj^^L 
Middtesex  and  London,  and  such  sittings  shall,  so  far  as  is  Middlesex.*" 
reasonably  practicable,  and  subject  to  vacations,  be  held  con- 
tinuously throughout  the  year  by  as  many  judges  as  the 
business  to  be  disposed  of  may  render  necessary.    Any  judge 

of  the  High  Court  of  Justice  sitting  for  the  trial  of  causes 
and  issues  in  Middlesex  or  London,  at  anv  place  heretofore 
accustomed,  or  to  be  hereafterdetermined  by  Rules  of  Court, 
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36  &  37  Vict,    shall  be  deemed  to  constitute  a  Court  of  the  said  High  Court 

c.  66, 88. 30, 31.  of  Justice. 

In  fatore  the  sittings  in  the  Boyal  Courts  of  Justice  will  comprise 
both  London  and  Middlesex  business.  The  Hilary  Sittings^  1888«  were 
the  first  held  in  the  Boyal  Courts  of  Justice. 

Divisions  of  81.  For  the  mope  oonyenient  despatch  of  business  in  the 

^  Juiu^^''^  paid  High  Court  of  Justice  (but  not  so  as  to  prevent  any 
judge  from  sitting  whenever  required  in  any  Divisional 
Court,  or  for  anj  judge  of  a  different  Division  from  his  own,) 
there  shall  be  m  the  said  High  Court  ^i;^  Divisions  consist- 
ing of  such  number  of  judges  respectively  as  hereinafter 
mentioned.  Such  five  Divisions  shedl  respectively  include, 
immediately  on  the  commencement  of  this  Act,  tne  several 
judges  following;  (that  is  to  say,) 

(1.)  One  Division  shall  qpnsist  of  the  following  judges; 

ithat  is  to  say,)  the  Lord  Chancellor,  who  shall  be 
'resident  thereof,  the  Master  of  the  ttoUs  (a),  and  the 
Vii»e-Chaneellor8  of  the  Court  of  Chancery,  or  such 
of  them  as  shall  not.be  appointed  ordinary  judges  of 
the  Court  of  Appeal : 

(2.)  Oiie  other  Division  shall  consist  of  the  following 
judges ;  (that  is  to  say^  the  Lord  Chief  Justice  of 
£]ngland,  who  ^haU  be  President  thereof,  and  such 
of  the  other  judges  of  the  Court  of  Queen's  Bench 
as  shall  not  be  appointed  ordinary  judges  of  the 
Court  of  Appeal : 

(3.)  One  other  Division  shall  consist  of  the  foUomng  judges  ; 
{that  is  to  say,)  the  Lord  Chief  Justice  of  the  Uomtnon 
Pleas,  who  shaU'he  President  thereof  and  such  of  the 
other  judges  of  the  Cowrt  of  Common  Pleas  as  shall 
not  be  appointed  ordinary  judges  of  the  Court  of 
Appeal : 

(4.)  One  other  Division  shall  consist  of  the  following  judges  ; 
{that  is  to  say,)  the  Lord  Chief  Baron  of  the  Ex- 
chequer, who  shall  he  President  thereof,  and  such  of  the 
other  Barons  of  the  Court  of  Exchequer  as  shall  not  be 
appointed  ordinary  judges  of  the  Court  of  Appeal : 

(5.)  One  other  Division  shall  consist  of  two  judges  who, 
immediately  on  the  commencement  of  this  Act, 
shall  be  the  existing  judge  of  the  Court  of  Probate 
and  of  the  Court  for  Divorce  and  Matrimonial  Causes 
and  the  existing  judge  of  the  High  Court  of 
Admiralty,  unless  either  of  them  is  appointed  an 


(a)  See  note. 
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ordinary  judge  to  the  Court  of  AppeaL    The  exist-'  36  &  37  Vkt. 

ing  judge  of  the  Court  of  Probate  shall  (unless  so  c.66,ss.3i,32. 
.  appointed)  be  the  President  of  the  said  Division, 

and    subject  thereto  the  senior  judge  of  the  said 

Division,  according  to  the  order  ot  precedence  under 

this  Act,  shall  be  President. 
The  said  fi?e  Divisions  shall  be  called  respectively,  the 
Chancery  Division,  the  Queen's  Bench  Division,  the  Common 
Pleae  Division,  the  Exchequer  Division^  and  the  Probate, 
Divorce,  and  the  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  judges  for  constitut- 
ing, in  manner  aforesaid,  immediately  on  the  commencement 
of  this  Act,  any  one  or  more  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions,  may  be  supplied  by  the 
appointment,  under  Her*  Majesty's  Boyal  Sign  Manual,  either 
before  or  after  the  time  fixed  ior  the  commencement  of  this 
Act,  of  one  of  the  Puisne  Justices  or  Junior  Barons  of  any 
Superior  Court  of  Common  Law  from  which  no  judge  may  be  so 
appointed  as  aforesaid  to  the  Court  of  Appeal,  to  be  a  judge 
of  any  Division  in  which  such  deficiency  would  otherwise 
exist.  .  And  any  deficiency  of  the  number  of  three  Vice- 
Chancellors  or  of  the  two  Judges  of  the  Probate  and 
Admiralty  Divisions  at  the  time  of  the  commencement  of 
this  Act  may  be  supplied  by  the  appointment  of  a  new 
jud^e  in  his  place  in  the  same  manner  as  if  a  vacancy  in 
such  office  had  occurred  after  the  commencement  of  this 
Act 

Any  judge  of  any  of  the  said  Divisions  may  be  transferred 
by  Her  Majesty,  under  Her'Koyal  Sign  Manual,  from  one  to 
another  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the 
said  High  Court,  the  judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  this  Act,  and  to  any  Rules 
of  Court  which  may  be  made  pursuant  thereto,  become  a 
member  of  the  same  Division  to  which  the  judge  whose, 
place  has  become  vacant  belonged. 

By  Order  in  Council,  16th  of  December,  1880,  made  by  virtue  of 
s.  82,  while  the  oflSces  of  Lord  Chief  Baron  and  Lord  Chief  Justice  of 
the  Common  Pleas  were  vacant,  these  two  offices  were  reduced  to  ordi- 
nary judgeships,  and  the  Exchequer  and  Common  Pleas  Divisions 
amalgamated  with  the  Queen's  Bench  Division,  which  now  consists  of 
the  Lord  Chief  Justice  and  fourteen  ordinary  judges. 

By  the  Act  of  1881  the  Master  of  the  Bolls  is  no  longer  a  judge  of 
the  High  Court 

82.  Her  Majesty  in  Council  may  from  time  to  lime,  upon  Power  to  alter 
any  report  or  recpmmendation  ot  the  Council  of  Judges  of  Qj^^j^j!*!^  ^^ 
the  Supreme  Comt  hereinafter  mentioned,  order  that' any  councih 
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.  36  i  37  Vict,  rednction  or  increase  in  the  number  of  Divisions  of  the  High 
c.  66, 88. 32, 33.  Court  of  Justico,  or  in  the  number  of  the  judges  of  the  said 
High  Court  who  inay  be  attached  to  any  such  Division,  may, 
pursuant  to  such  report  or  recommendation,  be  carried  into 
effect ;  and  may  give  all  such  further  directions  as  may  be 
necessary  or  proper  for  that  purpose ;  and  such  Order  may 
provide  for  the  aWition  on  vacancy  of  the  distinction  of  the 
oflBces  of  any  of  the  following  judges,  namely,  the  Chief 
Justice  of  England,  the  Master  of  the  Bolls,  the  Chief  Justice 
of  the  Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer, 
which  may  be  reduced,  and  of  the  salaries,  pensions,  and 
patronage  attached  to  such  offices,  from  the  offices  of  the  other 
judffes  of  the  Hi^h  Court  of  Justice,  notwithstanding  anything 
in  this  Act  relating  to  the  continuance  of  such  offices,  salaries, 
pensions,  and  patronage ;  but  no  such  Order  of  Her  Majesty 
in  Council  shall  come  into  operation  until  the  same  shall 
have  been  laid  before  each  House  of  Parliament  for  thirty 
days  on  which  that  House  shall  have  sat,  nor  if,  within 
such  period  of  thirty  days,  an  address  is  presented  to  Her 
Majesty  by  either  Honse  of  Parliament,  praying  that  the  • 
same  may  not  come  into  operation.  Any  such  Order,  in 
respect  whereof  no  such  adiress  shall  have  been  presented 
to  Her  Majesty,  shall,  from  and  after  the  expiration  of  such 

Eeriod  of  thirty  days,  be  of  the  same  force  and  effect  as  if  it 
ad  been  herein  expressly  enacted :  Provided  always,  that 
the  total  number  of  the  Judges  of  the  Supreme  Court  shall 
not  be  reduced  oirincreased  by  any  such  Order. 

This  power  was  exercised  December,  1880,  and  the  Queen's  Bench, 
Commou  Pleas,  and  Exchequer  Divisions  amalgamated.  See  note  to 
8.  81,  supra. 

And  as  to  exercise  by  the  Que^i's  Bench  Division  of  the  powers  of 
superior  Ck>nrts  at  Westminster  or  particular  Courts  or  Divisions,  see 
Act  of  1881, 88. 13, 15-18. 

Bv  the  above-mentioned  Order  in  Ck)unci1,  and  also  by  the  Act  of 
1881,  s.  25,  the  powers  and  authorities  of  the  Chief  Baron  and  Chief 
Justice  of  the  Common  Pleas  were  vested  in  the  Lord  Chief  Justice  of 
England! 

As  to  their  powers  under  the  Solicitors  Acts,  see  Act  of  1881,  &  21:. 

Rules  of  Court  83.  All  causes  aud  matters  which  may  be  commenced  in, 
to  provide  for  or  which  shall  be  transferred  by  this  Act  to,  the  Hi^h  Court 
klfe*;^^!^^*^"  ^^  ^^  Justice,  shall  be  distributed  among  the  several  Divisions 
and  judges  of  the  said  High  Court,  in  such  mauner  as  may 
from  tim^  to  time  be  determiped  by  any  Eules  of  Court,  or. 
orders  of  transfer,  to  be  made  under  the  Authority  of  this 
Act;  and  in  the  meantime,  and  subject  thereto,  all  such 
causes  and  matters  shall  be  assigned  to  the  said  Diyisions 
respectively,  in  the  manner  hereinafter  .provided.  Every 
document  by  which  any  cause  or  matter  may  be  commenced 
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in  the  said  High  Court  shaU  be  marked  with  the  name  of  the  36  &  37  Vict. 
Division,  or  with  name  of  the  judge,  to  which  or  to  whom  c  66, 88.33, 34. 
the.  same  is  assigned. 

As  to  marking  with  name  of  Division,  see  Ord.  Y.,  r.  5. 
As  to  marking  with  name  of  judge  in  Chancery  Division,  or  master 
in  Queen's  Bench  Division,  see  Ord.  Y.  rr.  6,  9. 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Assignment  of 
Chancerv  Division  of  the  said  Court :  ceruin  buii- 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Jf^i^^^^of 

Chancery  at  the  commeocement  of  this  Act :  High  Court, 

(2.)  All  causes  and  matters  to  be  commenced  after  the  subject  to 
commencement  of  this  Act,  under  aijy  Act  of  Parlia-  '^®*; 
ment  by  which  exclusive  jurisdiction,  in  respect  to  ^^^^ 
such  causes  or  matter, .  has  been  given  to  the  Court  £,^1^,1^^ 
of  Chancery,  or  to   any  judges  or  judge  thereof  chancery  • 
respectively,  except  appeals  from  County  Cou]:ts :       jurisdiction 
(3.)  All  causes  and   matters  for  any  of  the  following  ""^^^""lll 
purposes :  *^^*  ** 

The   administration  of  the  estates   of  deceased  Administra- 

persons ;  ^^^^ 

The  dissolution  of  partnerships  or  the  taking  of  Partnership. 

partnership  or  other  accoulits  ; 
The  redemption  or  foreclosure  of  mortgages ;  Mortgages. 

The  raising  of  portions,  or  other  charges  on  land ;  Portions  and 
The  sale  and  distribution  of  the  proceeds  of  pro-  ^^^^'  ^^ 
perty  subject  to  any  lien  or  charge ;  pert/'uSdw 

The-  execution  of  trusts  charitable  or  private ;  lien. 

The  rectification,  or  setting  aside,  or  cancellation  Trusts. 

of  deeds  or  other  written  instruments ;  a-^j^*^'^''"  ^"^ 

The  specific   performance  of  contracts  between  specific  per- 
venaors  and  purchasers  of  real  estates,  mclud-  formauce. 
ing  contracts  for  leases ; 
The  partition  or  sale  pf  real  estates  ;  Partition. 

The  wardship  of  infants  and  the  care  of  infants'  wardship  and 

estates.  property  of 

This  assignment  of  causes  and  matters  to  particular  divisions  is  of 
course  subject  to  the  general  power  under  s.-  24  of  administering  law 
and  equity  indiscriminately  in  all  branches  of  the  CJourt,  so  relief  will 
be  ^yen  in  any  of  these  exclusive  matters  which  arise  incidentally  in 
causes  in  divisions  to  whic&  such  matters  *are  not  specially  assigned. 
(Mostyn  v.  West  Mostyn  Coal  and  Iron  Co.,  Limited,  1  C.  P.  D.  145.) 

A  counterclaim  for  specific  p|erformance-  has  been  held  a  sufficient 
reason  to  transfer  an  action  to  the  Chancery  Division  on  the  ground 
that  that  Division  has  the  necessary  machinery  for  working  out  such  a 
decrea  (Hoaoway  v.  York  (C.A.),  2  Ex.  D.  338.)  But  a  claim  for  rectifi- 
cation or  specific  performance  by  a  defendant  can  be  dealt  with  in  the 
Queen's  Bench  Division,  and  is  not  necessarily  transferred  to  the 
Chancery  Division.    (Story  v.  Waddle,  (C.A.)  4  Q.  B.  D.  289.) 

All  appeals  from  County  Courts  are  now  heard  by  Divisional  Courts 
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36  &  37  Vict,  of  the  Queen's  Bench  Division  ^see  s.  45  of  this  Act,  and  Ord.  LIX.), 
c.  66, 8.  34.  except  in  Admiralty  cases,  whicn  by  the  combined  effect  of  ss.  42  and 
45  continued  to  lie  to  the  then  Jud^e  of  the  Admiral^  Court  (Sir  R. 

Phillimore),  but  now  to  the  Divisional  Courts.    (See  Ord.  hlK.,  r.  4. 

See  also  ^e  Two  Brothers,  1  P.  D.  62.) 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civil  and  criminal,  pending  in 
the  Court  of  Queen's  Bench  at  the  commencement 
of  this  Act : 

(2.)  All  causes  and  matters,  civil  and  criminal,  which 
would  have  been  within  the  exclusive  cognizance  of 
the  Court  of  Queen's  Bench  in  the  exercise  of  its 
original  jurisdiction,  if  this  Act  had  not  passed. 

Exclusive  cognizance  of  Court  of  Queen's  Bench.] 
This  includes  all  proceedings  on  the  Crown  side,  applications  for 
prerogative  writ  of  mandamus  (see  Ord.  LIII.),  removal  of  cases  by 
certiorari,  ap^cations  to  compel  justices  to  state  a  case  (see  Be  Eller- 
thaw,  1  Q.  B.  J).  481),  quo  warranto,  and  certain  other  matters  assigned 
to  the  Court  of  Queens  Bench  by  various  statutes. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the  Comr 
men  Pleas  Division  (a)  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Common 
Pleas  at  Westminster,  the  Court  of  Common  Pleas  at 
Lancaster,  and  the  Court  of  Pleas  at  Durham,  respec- 
tively, at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Court  of  Common  Pleas 
at  Westminster,  if  this  Act  had  not  passed. 

Exclusive  cognizance  of  the  Court  of  Common  Pleas.] 

By  the  Order  in  Council  above  referred  to  (see  ss.  31,  32)  these 
matters  were  assigned  to  the  Queen's  Bench  Division. 

The  principal  matters  within  the  exclusive  jurisdiction  of  the  Com- 
mon Pleas  were,  appeals  from  revising  barristers,  election  peti- 
tions, &c. 

As  to  selection  of  judges  for  trial  of  election  petitions,  see  s.  13  of 
the  Act  of  1881. 

There*  shall  be  assigned  (subject  as  aforesaid)  to  the  Ex- 
chequer Division  (a)  of  the  said  Court : 

(1.)  All  causes  and  m^atters  pending  in  the  Court  of  Ex- 
chequer at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Court  of  Exchequer, 
either  as  a  Court  of  Bevenue  or  as  a  Common  Law 
Court,  if  this  Act  had  not  passed :. 

(a)  Now  amalgamated  with  the  Queen'B  Bench  Division. 
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36  &  37  Vict, 
c.  66,83.34, 35, 
36,  37. 


See  sect.  9  of  that  Act.  

Exclusive  cognizance  of  Court  of  Exchequer.! 

Assigned  now  by  Order  in  Council  above  referred  to  to  the  Queen's 
Bench  Division. 

Since  the  equity  jurisdiction  of  this  Court  was  taken  away,  this 
exclusive  jurisdiction  consisted  of  matters  of  revenue. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said  High 
Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Probate,  or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of  Admiralty, 
at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of  Pro- 
bate, or.  the  Court  for  Divorce  and  Matrimonial 
Causes,  or  of  the  High  .Court  of  Admiralty,  if  this 
Act  had  not  pstssed. 

Thesa  are  separate  rules  of  practice  and  procedure  relating  to  Pro- 
bate, Divorce,  and  Admiralty  proceedings. 

As  to  the  Admiralty  jurisdiction  to  hear  appeals  in  Admiralty  cases 
from  County  Courts,  see  note  above. 

[35.  Selection  of  division  hy  plaintiffs  dtc. :  Repealed  Act 
of  1875,  sect.  33,  and  sched.  2.  See  now  sect  11  of  that 
Act.] 

86.  Any  cause  or  matter  inay  at  any  time,  and  at  any  Power  of 
stage  thereof,  and  either  with  or  without  application  from  ^^^anafer. 
any  of  the  parties  thereto,  be  transferred  by  such  authority 

and  in  such  manner  as  rules  of  Court  (a)  may  direct,  from  one 
diviidon  or  jud^eof  the  High  Court  of  Justice  to  any  other 
division  or  judge  thereof,  or  may  by  the  like  authority  be 
retained  in  the  division  in  which  the  same  was  commenced, 
although  such  may  not  be  the  proper  division  to  which  the 
same  cause  or  matter  ought,  in  the  first  instance,  to  have 
been  assigned.  » 

87.  Subject  to  any  arrangements  which  may  be  from  time  sittings  in 
to  time  made  by  mutual  agreement  between  the  judges  of  ij*.^^?"  *"^  . 
the  said  High  Court,  the  sittings  for  trials  by  jury  in  London  on  drc^ts!^ 
and  Middlesex,  and  the  sittings  of  jadges  of  the  said  High 

Court  under  commissions  of  assize,  oyer  and  terminer,  and 


(a)  Sec  Ord.  LI. 
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36  &  37  Vict, 
c.  66,  88.  37, 
88,  39. 


Rota  of  judges 
for  election 
petition!. 


Powers  of  one 
or  more  jadges 
not  consti- 
tuting a 
Divisional 
Court. 


gaol  deliyery,  shall  be  held  by  or  before  jndpfes  of  the 
Queen's  Bencb^  Common  Pleas,  or  Exchequer  IXvmon  of  the 
said  High  Court ;  provided  that  it  shall  be  lawful  lor  her 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  com- 
mission any  ordinary  judge  of  the  Court  of  Appeal  or  any 
judge  of  the  Chancery  Division  to  be  appointed  after  the 
commencement  of  this  Act,  or  any  serjeant-at-law,  or  any 
of  her  Majesty's  counsel  learned  in  the  law,  who,  for  the 
purposes  of  such  commissiou,  shall  have  all  the  power, 
authority,  and  jurisdiction  of  a  judge  of  the  said  High 
Court. 

.  38.  The  judges  to  be  placed  on  the  rota  for  the  trial  of 
election  petitions  for  Eogland  in  each  year,  under  the  pro- 
visions of  the  "Parliamentary  Elections  Act,  1868," snail 
be  selected  out  of  the  judges  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice 
in  such  manner  as  may  be  provided  by  any  Bules  of  Court 
to  be  made  for  that  purpose;  and  in  the  meantime,  and 
subject  thereto,  shall  be  selected  out  of  the  judges  of  the  said 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of 
the  said  High  Court,  by  the  judges  of  such  Divisions  jrespec- 
tively,  as  if  such  Divisions  hacT  been  named  lustead  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 
respectively,  in  such  last-mentioned  Act:  Provided  that  the 
judges  who,,  at  the  commencement  of  this  Act,  shall  be  upon 
the  rota  for  the  trial  of  such  petitions  during  the  then  current 
year,  shall  continue  upon  such  rota  until  the  end  of  such 
year,  in  the  same  manner  as  if  this  Act  had  not  passed. 

See  Election  Petitions  and  Corrupt  FracticeB  Act,  81  &  82  Yici 
0. 126,  amended  by  42  &  48  Viet.  o.  75. 
This  section  is  now  superseded  by  s.  18  of  the  Act  of  1881. 

89.  Any  Judge  of  the  said  High  Court  of  Justice  may, 
subject  to  any  Rules  of  Court,  exercise  in  Court  or  in  Cham- 
bers all  or  any  part  of  the  jurisdiction  by  this  Act  vested 
in  the  said  High  Court,  in  all  such  causes  and  matters,  and 
in  all  such  proceedings  in  any  causes  or  matters,  as  before 
the  passing  of  this  Act  might  have  been  heard  in  Court  or 
in  Chambers  respectively,  by  a  single  judge  of  any  of  the 
Courts  whose  jurisdiction  is*  herebv  transferred  to  the  said 
High  Courts  or  as  may  be  directed  or  authorised  to  be  so 
heard  by  any  Rules  of  Court  to  be  hereafter  made.  In  all 
such  cases,  any  judge  sitting  in  Court  shall  be  deemed  to 
constitute  a  Court. 

The  power  of  a  single  judge  is  further  extended  by  the  Act  of  1876, 
s.  17. 
Where  an  action  is  pending  a  judge  at  Chambers  is  "  the  Court 
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before  whom  the  suit  is  depending/'  and  has  power  to  make  a  chafg-  36  &  37  Vict 
ing  order  for  costs  under  23  &  24  Vici  o.  127,  s.  28;  Clover  v.  Adams,  ^^6^»  "-.39, 
6  Q.  B.  D.  622.  ^'  ^^' 


40*  Such  causes  and  matters  as  are  not  proper  to  be  heard  Divisional 
by  a  single  judge  shall  be  heard  by  Divisional  Courts  of  the  S?^?^^^  *f 
said  High  Court  of  Justice,  which  shall  for  that  purpose  j^ftice.  ^ 
exercise  all  or  any  part  of  the  jurisdiction  of  the  said  High 
Court.    Any  number  of  such  Divisional  Courts  may  sit  at 
the  same  time.     A  Divisional  Court  of  the  said  High  Court 
of  Justice  shall  be  constituted  by  two  or  three  and  no  more 
of  the  judges  thereof;  and,  except  when  through  pre.>sure  of 
business  or  any  other  cause  it  may  not  conveniently  be  found 
practicable,  snail  be  composed   of  three    (a)   such  judges. 
Every  judge  of  the  said  High  Courr,  shall  be  qualified  and 
empowered  to  sit  in  any  of  such  Divisional  Courts.     The 
President  of  every  such  Divisional  Court  of  the  High  Court 
of  Justice  shall  be  the  senior  judge  of  those  present,  accord- 
ing to  the  order  of  their  precedence  under  this  Act. 

Ords.  XXXIX.  and  LIX.  regulate  the  proceedings  and  matters  to 
be  heard  hy  Divisional  Ck>urt8. 

41.  -Subject  to  any  Eules  of  Court,  and  in  the  meantime  Diyisionai 
until  such  Kules  shall  be  made,  all  bu>iness  belonging  to  the  j^".*"**  ^^^^ 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  re-  g^J^n'T  Bench, 
spectively  of  the  said  High  Court,  which,  accordinor  to  the  Common  Pleas, 
practice  now  existing  in  the  Siiperior  Courts  of  Common  JJ^^om*^"*' 
liaw,  would  have  been  proper  to  be  'transacted  or  disposed  of    ^^^^^"^  • 
by  the  Court  sitting  in  Banc,  if  this  Act  had  not  passed,  may 
be  transacted  and  disposed  of  by  Divisional  Courts,  which 
shall,  as  far  as  may  be  found  practicable  and  convenient, 
include  one  or  more  judge  or  judges  attached  to  the  pai  ticular 
Division  of  the  said  Court  to  which  the  cause  or  matter  out 
of  vi^hich  such  business  arises  has  been  assigned ;  and  it  shall 
be  the  duty  of  every  judge  of  such  last-mentioned  Division, 
and  also  of  every  other  Judge  of  the  High  Court  who  shall 
not  for  the  time  being  be  occupied  in  the  transaction  of  any 
bu^iness  specially  assigned  to  nim,  or  in  the  business  of  any 
other  Divisional  Court,  to  take   part,   if  required,  in  the 
sittings  of  such  Divisional  Courts  as  may  from  time  to  time 
be  necessary  for  the  transaction  of  the  business  assigned  to 
the  said    Queen's    Bench,    Common  Pleas  and   Exchequer 
DivmoTW  respectively ;  and  all  such  arrangements  as  may  bj 
necessary  or  proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divit<ional  Courts  of  the  said  High  Court  of 
Justice  for  any  other  purpose  authorized  by  this  Act,  and 

(a)  Now  two  unless  otherwise  ordered.    Act  of  1876,  s.  17. 
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also  for  the  proper  transaction  of  that  part  of  the  business  of 
the  said  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divi- 
sions respectively,  which  ought  to  be  transacted  oy  one  or 
more  judges  not  sitting  in  a  Divipional  Court,  shall  be  made 
from  time  to  time  under  the  direi^tion  and  superintendence 
of  the  judges  of  the  said  High  Court;  and  in  case  of  diflfer- 
ence  amon^  them,  in  such  manner  as  a  majority  of  the  said 
judges,  with  the  concurrence  of  the  Lord  Chief  Justice  of 
England,  shall  determine. 

See  note  to  s.  40. 

42.  Subject  to  anv  Rules  of  Court,  and  in  the  meantime 
until  such  rules  shall  be  made,  all  business  arbing  out  of 
any  cause  or  matter  assigned  to  the  Chancery  or  Probate 
Divorce,  and  Admiralty.  Division  of  the  said  High  Court 
shall  be  transacted  and  disposed  of  in  the  firnt  instance  by 
one  judge  only,  as  has  been  heretofore  accustomed  in  the 
Court  of  Chancery,  the  Court  of  Probate  and  for  Divorce  and 
Matrimonial  Causes,  and  the  High  Court  of  Admiralty 
respectively;  and  every  cause. or  matter  which,  at  the  com- 
mencement of  this  Act,  may  be  depending  in  the  Court  of 
Chancery,  the  Court  of  Probate  and  for  Divorce  and  Matri- 
monial Causes,  and  the  High  Court  of  Admiralty  respec- 
tively, shall  (subject  to  the  power  of  transfer)  be  assigned  to 
the  same  judge  in  or  to  wnose  Court  the  same  may  have 
been  depending  or  attached  at  the  commencement  of  this 
Act ;  and  every  cause  or  matter  which  after  the  commence- 
ment of  this  Act  may  be  commenced  in  the  Chancery  Divi- 
sion of  the  said  High  Court  shall  be  assigned  to  one  of  the 
judges  thereof,  by  marking  the  same  with  the  name  of  such 
of  the  said  judges  ew  the  maintiff  or  petitioner,  (subject  to  the  , 
power  of  tranaer)  may  tn  his  option  think  fit :  (a)  Provided 
that  (subjf^ct  to  any  Rules  of  Court,  and  to  the  power  of 
transfer,  and  to  the  provisions  of  this  Act  as  to  trial  of  ques- 
tions or  issues  by  Commissioners,  or  in  Middlesex  or  London), 
all  causes  and  matters  which,  if  this  Act  had  not  pisissed, 
would  have  been  within  the  exclusive  cognizance  of  the  High 
Court  of  Admiralty,  shall  be  assigned  to  the  present  judge  of 
the  said  Admiralty  Court  during  his  continuance  in  office  as 
a  judge  of  the  High  Court . 

43.  Divisional  Courts  may  be  held  for  the  transaction  of 


any  part  of  the  business  assigned  to  the  said  Chancery  Divi- 
Chancery^     ®  sion,  which  the  judge,  to  whom  such  business  is  assigned, 

Division.  — : . — 

(a)  Ord.  V.  r.  9,  takes  away  this  privilege  of  cboosiog  the  judge  in  the 
Cijancery  Division. 
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with  the  concurrence  of  the  President  of  the  same  Division,  36  &  37  Vicr.. 

deems  proper  to  be  heard  by  a  Divisional  Court.  c-  66,  ss.  43, 

44, 45, 
This  power  is  rarely  if  ever  exercised  in  practice.  

44,  Divisional  Courts  may  be  held  for  the  transaction  of  Divisional 
any  part  of  the  business  assigned  to  the  Probate,  Divorce,  t^^^^*^^ 
and  Admiraltv  Division  of  the  said  High  Court,  which  the  belonging  to 
judges  of  such  D.vision,  with  the  concurrence  of  the  Presi-  *he  Division. 
dent  of  the  said  High  Court,  deem  proper  to  be  heard  by  a 
Divisional  Court.      Any  cause  or   matter  assigned  .to  the 
said  Probate,  Divorce,  and  Admiralty  Division  may  be  heard 
at  the  request  of  the  President  of  such  Division,  with  the 
concurrence  of  the  President  of  the  said  High  Court,  by  any 
other  judge  of  the  said  High  Court. 

46.  All  appeals  from  Petty  or  Quarter  Sessions,  from  a  Appeals  from 
County  Court,   or  from  any  other   inferior  Court,   which  j^^^e  det^r-'^ 
might  before  the  passing  of  this  Act  have  been  brought  to  mined  by 
any  Court  or  judge  whose  jurisdiction  is  by  tliis  Act  trans-  Divisional 
ferred  to  the  High  Court  of  Justice,  may  be  heard  and  ^"^• 
determined  by  Divisional  Courts  of  the  said  High  Court  of 
Justice,  consisting  respectively  of  such  of  the  judges  thereof 
as  may  from  time  to  time  be  assigned  for  that  purpose,  pur- 
suant to  Eules  of  Court  (a)  or  (subject  to  Bules  of  Court)  as 
may  be  so  assigned  according  to  arrangements  made  for  the 
purpose  by  the  judges  of  the  said  High  Court.    The  deter- 
mination of  such  appeals  respectively  by  such  Divisional 
Courts  shall  be  final  unless  special  leave  to  appeal  from  the 
same  to  the  Court  of  Appeal  shall  be  given  by  the  Divisional 
Court  by  which  any  such  appeal  from  an  inferior  Court  shall 
have  been  heard. 

Appeals  from  petty  sessions.] 

By  20  &  21  Vict.  c.  43,  and  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49,  s.  33),  any  person  who  desires  to  question  a 
conviction,  order,  deterijaination,  or  other  proceeding  of  a  CJourt  of 
summary  jurisdiction  on  the  ground  that  it  is  erroneous  in  point  of 
law  or  in  excess  of  jurisdiction,  may  apply  to  such  CJourt  to  state  a 
case,  or  in  case  of  refusal  may  apply  to  the  High  Ck>nrt  for  an  order 
requiring  a  case  to  be  stated. 

By  8.  6  of  the  former  Act  all  orders  made  by  the  Superior  Court 
appealed  to  were  final  and  concluisive 

Sect  11  of  12  &  13  Vict  c.  46  also  gives  power  for  the  parties  where 
notice  of  appeal  to  the  Ck>urt  of  Quarter  Sessions  has  been  given  against 
any  judgment,  order,  rate,  or  other  matter  (except  bastarofy  orders  and 
revenue  matters),  to  state  a  case  by  consent  for  the  opinion  of  the 
superior  Court  and  to  agree  to  enter  judgment  at  the  Quarter  Sessions 
in  conformity  with  the  opinion  of  the  superior  Court. 

Applications  under  these  statutes  for  rules  calling  on  justices  to  state 

(a)  Sec  Ord.  LIX.  r.  4. 
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36  &  37  Vict,  a  case,  and  for  rules  for  certiorari  to  remove  orders  of  justices  are  not 
c  66,  8.  45.  appeals  withiu  the  meaning  of  this  section.  (Re  EUershaw,  1  Q.  B  D. 
481 ;  Req.  v.  PenberUyn  (O.A.)  5  Q.  B.  D.  95.) 

Ajid  the  decision  on  such  application  may  be  appealed  from  under  ' 
8.19.    (Ihid.) 

And  see  also  Overseers  of  WaUaU  v.  London  and  North  Western  Rail- 
way  Co,    (Jnfra.) 

Appeals  from  Quarter  Sessions.] 

Strictly  speaking  there  is  no  appeal  from  quarter  sessions,  but  if  the 
Court  of  Quarter  Sessions  refused  to  exercise  its  jurisdiction,  the  Court 
of  Queen's  Bench  would  by  mandamus  compel  it  to  hear  and  deter- 
mine; and  the  Court  of  Queen's  Bench  had  an  inherent  jurisdiction 
generally,  by  writ  of  certiorari,  to  bring  the  proceedings  of  any  inferior 
Court  hQioiQ  it,  with  a  view  to  quash  such  proceedings  in  cases  of 
defect  of  jurisdiction  or  informaliiy  or  defect  on  the  face  of  the  pro- 
ceedings ;  and  a  practice  has  long  been  established  of  the  Courts  of 
Quarter  Sessions  in  cases  of  difficulty  submitting  their  judgments  for 
the  opinion  of  the  Court  of  Queen's  Bench,  which  were  then  removed 
by  certiorari.  (See  the  judgment  of  Cockburn,  C.  J.,  in  Reg,  v.  Over- 
seers  oj  WalsaU  (CJl.)  3  Q.  B.  t).  467.)  In  that  case  there  was  a 
difference  of  opimon  in  the  Court  of  Appeal  whether  a  decision  of  the 
Queen's  Bench  Division  in  form  discharging  a  rule  for  quashing  an 
order  of  Quarter  Sessions,  but  in  reality  deciding  a  matter  on  a  special 
case,  was  a  judgment  or  order  within  s.  19  so  as  to  give  a  right  of 
appeal.  On  appeal,  the  House  of  Lords  (4  Ap.  Ca.  80)  held  that  it  was 
within  that  section,  and  that  it  did  not  come  within  s.  45  so  as  to 
require  leave  to  appeal  from  the  order. 

This  has  been  followed  by  the  Court  of  Appeal  in  Reg,  v.  Savin 
(CA.)  6  Q.  B.  J),  309,  on  a  case  stated  by  Quarter  Sessions. 

Since  the  Summary  Junsdiction  Act,  1879,  it  is  by  a  40  no  longer 
necessary  to  obtain  a  writ  of  certiorari  to  remove  a  conviction  or 
order,  &c.,  of  Quarter  Sessions  in  relation  to  which  a  special  case  is 
stated.  As  to  &e  former  necessity  of  a  certiorari  when  a  case  is  stated, 
see  Reg,  y,  Chantrell,  L.  R  10  Q.  B.  587. 

In  tihe  result  it  would  seem  that  applications  in  the  nature  of  appeals 
from  Quarter  Sessions  will  be  heard  by  Divisional  Courts  (see  also. 
Ord.  LIX.  r.  1),  but  an  appeal  will  lie  from  the  judgment  of  the 
Divisional  Court  without  leave  given. 

Appeals  from  County  Courts.  J 

These  are  given  by  the  Counfy  Court  Acts,  13  &  14  Vici  c.  61,  s.  14 ; 
19  <&  20  Vict.  c.  108,  8.  68;  30  &  31  Vict  c.  142,  s.  13;  and  in  equity 
actions  by  28  &  29  Vici  c.  99,  a  18 ;  and  in  Admiralty  cases  by  31  & 
32  Vict.  c.  71.  By  the  three  first-mentioned  Acts  the  appeal  was  by 
notice  of  appeal  and  case  stated,  and  in  the  last-mentioned  Act  by 
notice. 

Sect  6  of  the  County  Court  Act,  1875,  38  &  39  Vict.  c.  50,  gives  the 
additional  mode  of  appealing  by  motion,  which  is  now  the  mode  most 
frequently  adopted.  (See  further  as  to  this  procedure,  Ord.  LIX.,  and 
notes  to  r.  1. 

All  County  Court  appeals  (except  Probate  and  Admiralty)  will  now  be 
heard  by  the  Queen's  Bench  Division.    (See  s.  34,  supra,  and  Ord.  LIX.) 

Appeals  from  County  Courts  lie  from  the  decision  of  the  Court  on 
matters  of  law  or  equity,  and  (juestions  of  admission  or  rejection  of 
evidence,  but  not  from  the  decision  of  a  question  of  fact  (Coiuins  v. 
Lomhird  Deposit  Bank,  1  Ex.  D.  404.) 

In  Admiralty  cases,  however,  the  right  of  appeal  given  by  s.  26  of 
the  County  Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict 
c.  71),  seems  not  to  be  restricted  to  matters  of  law. 
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Inferior  Courts.]  36  & 37  Vict.* 

The  Lord  Mayor's  Ooort  is  an  inferior  Conrt,  and  is  within  this  c  66.  ss.  45, 
section,  and  no  farther  appeal  lies  from  the  decision  o{  a  Dirisioiial  46, 47. 

Oonrt  on  appeal  from  the  Mayor's  CJourt  unless  by  special  leave  

(AppU/ord  V.  Judkins  (C.  A.)  3  0.  P.  D.  489) ,  although  by  a  4  of  the 
Mayor's  Court  of  London  Procedure  Act  (20  &  21  Vict  o.  clvii.)  an 
appeal  on  the  ground  of  error  on  the  record  formerly  could  be  taken 
.  to  the  Exchequer  Chamber  direct,  and  can  still  be  so  taken  to  the 
Court  of  Appeal.    (See  Le  Blanch  y.  BetUer^a  Telegram  Co,,  Limited, 

.  The  Liverpool  Court  of  Passa^  and  the  Salford  Hundred  Court  are 
also  inferior  Courts  to  which  this  section  applies. 

See  farther  as  to  procedure  on  appeal  from  these  Courts,  Ord.  LIX., 
T.  4,  note.  • 

46.  Subject  to  any  Rules  of  Court,  any  jud^e  of  the  said  Cases  »nd 
ESgh  Court,  sitting  in  the  exercise  of  -its  jurisdiction  else-  po»>»<»  j^ay  *>e 
where  than  in  a  Divisional  Court,  may  reserve  any  case,  ST^ected'to 
or  any  point  in  a  case,  for  the  consideration  of  a  Divisional  be  argued 
Cour^  or  may  direct  any  case,  or  point  in  a  case,  to  be  ^/^fSj^^ 
argued  before  a  Divisional  Court ;  and  any  Divisional  Court  '***^  • 

of  the  said  High  Court  shall  have  power  to  hear  and  deter- 
mine any  such  case  or  point  so  reserved  or  so  directed  to  be 
argued. 

Ord.  XXXIV.,  r.  2,  provides  for  a  point  of  law  being  raised  by 
special  case-  for  ai^ument  before  the  trial  of  question  of  fact 

Ord.  XXXVI.,  r.  39,  for  adjournment  for  further  ^consideration,  or 
for  motion  for  judgment  before  the  Judge  who  has  tried  the  cause. 

The  old  procedure  of  reserving  points  of  law  for  the  Court,  and 
giving  leave  to  move,  is  now  obsolete.  -(See  Act  of  1876,  s.  17,  by 
which  as  £eu*  as  possible  all  matters  shall  be  disposed  of  by  a  single 
Judga 

47.  The  jurisdiction  and  authorities  in  relation  to  ques-  Provision  for 
tions  of  law  arising  in  criminal  trials  which  are  bow  vested  Crown  cases 
in  the  justices  of  either  Bench  and  the  barons  of  the  Ex-  '®"®"^* 
chequer  by  the  Act  of  the  session  of  the  eleventh  and 

twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter 
seventy-eight,  intituled  **  An  Act  for  the  further  amendment  ii  &  12  Vict. 
of  the  administration  of  the  Criminal  Law/'  or  any  Act  ^.78. 
amending  the  same,  shall  and  may  be  exercised  after  the 
commencement  of  this  Act  by  the  Judges  of  the  High 
CJourt  of  Justice,  or  five  of  them  at  the  least,  of  whom  the 
Lord  Chief  Justice  of  England,  the  Lord  Chief  Justice  of  the 
Commou  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer, 
or  one  of  such  chiefs  at  least  (a),  shall  be.part.  The  deter- 
mination of  any  such  question  by  the  judges  of  the  said 
High  Court  in  manner  aforesaid  snail  be  final  and  without 
appeal ;  and  no  appeal  shall  lie  from  any  judgment  of  the 

(a)  See  note  to  sec.  31. 
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said  High  Court  in  any  criminal  cause  or  matter,  save  for 
some  etror  of  law  apparent  upon  the  record,  as  to  whiph  no 
question  shall  have  been  reserved  for  the  consideration  of 
tne  said  judges  uuder  the  said  Act  of  the  eleventh  and 
twelfth  years  of  Her  Majesty's  reign. 

The  Act  referred  to  (11  &  12  Vict.  c.  78)  provided  that  where  any 
person  shall  have  been  convicted  of  any  treason^  felony,  or  misde- 
meanoor  before  a  Ck>art  of  oyer  and  terminer  or  gaol  delivery,  the 
Judge  might  at  his  discretion  reserve  any  question  of  law  which  shall 
have  arisen  on  the  trial  for  the  consideration  of  the  justices  of  either 
Bench  by  stating  the  question  so  reserved  and  the  circumstances  in  a 
case.  . 

This  power  is  limited  to  questions  of  law  arising  at  the  trial. 

"  Or  one  of  such  chiefs  at  least."]    See  now  Act  of  1881,  s.  15. 

No  appeal  from  High  Court  in  a  criminal  cause  or  matter.] 

The  following  matters  have  been  held  to  be  within  the  meaning  of  a 
criminal  cause  or  matter  so  as  to  make  the  decision  of  the  Divisional 
Court  final. 

Taxation  of  costs  on  a  criminal  information  for  libel.  (Beg.  y. 
iSfec;(C.A.)2Q.B.D.37.) 

A  rule  for  a  certiorari  to  bring  up  a  conviction  for  trespass  in  pur- 
suit of  game.    (Reg.  v.  Fletcher  (C  A.)  2  Q.  B.  D.  43.) 

A  case  stated  by  instices  on  a  conviction  for  keeping  a  gaming-house. 
(5ZaA«  V.  5eecA  CdA.)  2  Ex.  D.  335.) 

A  case  stated  by  justices  who  had  dismissed  an  information  for 
breach  of  bye-laws  under  the  Elementary  Education  Act,  1870.  (MeUor 
V.  Denham  (O.A.)  5  Q.  B.  D.  467.} 

A  rule  for  a  certiorari  to  quasn  an  order  to  abate  a  nuisance  under 
8.  94  of  the  Public   Health  Act,  1875.    (Beg.  v.  Whitchurch  (C.A.)  * 
7  Q.  B.  D.  534.) 

An  application  for  bail  in  a  prosecution  for  blasphemous  libeL  (Beg. 
V.  Foote  (C.A.)  10  Q.  B.  D.  378.) 

But  an  appeal  was  heard  by  the  Court  of  Appeal  on  a  conviction  for 
keeping  an  unlicensed  refreshment-house  under  23  Vict.  c.  27.  (Howes 
V.  Board  of  Inland  Bevenue  (C.A.)  1  Ex.  D.  385.)  There,  however,  the 
objection  does  not  seem  to  have  been  taken. 

{48.  Eepealed,  Act  of  1875,  s.  33,  and  sched.] 

49,  No  order  made  by  the  High  Court  of  Justice*or  any 
judge  thereof,  by  the  consent  of  parties,  or  as  to  costs  only, 
which  by  law  are  left  to  the  discretion  of  the  Court,  shall  be. 
sybject  to  any  appeal,  except  by  leave  of  the  Court  or  judge 
making  such  order* 

There  is  no  appeal  on  a  question  of  costs  (Hily  when  such  costs  are 
in  the  discretion  of  the  Court  (Harjoham  v.  ShacMock  (C.A.)  19  Ch.  D. 
at  p.  215).  But  as  to  when  there  is  no  discretion,  eg,,  where  a  party 
has  been  ordered  to  pay  costs  of  persons  who  ought  not  to  have  been 
joined  (see  In  re  Cooper,  Cooper  v.  Vesey,  (C.A.)  20  Ch.  D.  at  p.  635) ;  or 
in  a  case  of  an  administration  suit  by  a  residuary  legatee  where,  unless 
special  grounds  are  shewn,  the  Judge  has  no  discretion.  (See  Farrow 
V.  Amten,  18  Ch.  D.  58.) 

In  the  case  of  mort^gees  and  trustees  who  in  the  absence  of  mis- 
•  conduct  are  entitled  to  their  costs,  an  appeal  lies  from  an  order 
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refoBing  them.    (Turner  v.  Hancock  (0.A)  20  Ch.  D.  803  (overrnling  S6  Ss  37  Vict 
In  re  Hoskins  (C.A.)  6  Ch.  D.  281).)  c.  66,  ss.  49, 

A  qneetion  as  to  ordering  secnrity  for  %OBts  does  not  come  within  50,  51. 

the  mle  aa  to  appeal  for  costs  {Northampton  Coal,  <fec,  Co.  v.  Midland  

Wagon  Co.  (0^)  7  C3k  D.  600). 

An  appeal  may  be  brought  against  an  order  imposing  as  a  condition 
to  haying  a  new  trial  the  payment  of  the  costs  of  the  first  trial.  (Metro- 
politan  Asylum  District  v.  EiU,  5  Ap.  Ca.  682.) 

Bnt  when  an  order  was  made  to  allow  the  plaintiff  to  inspect  the 
defendant's  property  nnder  Ord.  L.,  r.  3,  the  plaintiff  paymg  the 
costs  of  the  inspection  in  any  eyent,  it  was  held  that  an  appeal  would 
not  lie  against  the  latter  pait  of  the  order.  (Mitchell  v.  DarUy  Main 
ChUiery  Co:,  10  Q.  B.  D.  467.)  In  this  case,  however,  Metropolitan 
Asylum  District  y.  HiU,  supra,  does  not  seem  to  have  been  cited. 

60.  Every  order  made  by  a  judge  of  the  said  High .  Court  As  to  dis- 

in  chambers,  except  orders  made  in  the  exercise  of  such  dis-  ^^f  ^^^'^^^ 
cretioQ  as  aforesaid,  may  be  set  aside  or  discharged  upon  chambers. 
notice  by  any  Divisional  Court,  or  by  the  judge  sitting  in 
Court,  according  to  the  course  and  practice  of  the  Division 
of  the  High  Court  to  which  the  pa,rticular  cause  or  matter 
in  which  auch  order  is  made  may  be  assigned;  and  no 
*  appeal  shall  lie  from  any  such  order,  to  set  aside  or  dis- 
cnarge  which  no  such  motion  has  been  made,  unless  by 
special  leave  of  the  judge  by  whom  such  order  was  made,  or 
of  the  Court  of  Appeal. 

In  the  Queen's  Bench  Division  an  appeal  (nnless  it  is  for  costs 
which  are  in  the  discretion  of  the  Judge)  ypH  lie  to  a  Divisional 
Gonrt,  nnder  Ord.  LIY.^  r.  23,  though  in  any  matter  of  discretion  the 
practice  is  not  to  overrule  a  Judge's  discretion  imless  he  has  acted 
on  a  wrong  principle,  or  for  some  very  strong  reason.  (See  Carter  v. 
Stubb9  (C.A.)  6  Q.  B.  D.  116.) 

In  the  Chancery  Division  appeals  from  orders  made  by  the  Judge 
in  Chambers  are  either  brought  into  Court  on  motion  to  discharge  the 
order,  or  the  case  may  be  taken  direct  to  the  Court  of  Appeal  if  the 
Judge  grants  a  certificate  that  he  does  not  require  the  matter  to  be 
argued  further,  such  certificate  being  taken  as ''  special  leave."  (See 
Dickson  v.  Harrison  (C  Jl.)  9  Ck  D.  243.) 

Under  the  first  of  these  two  practices  notice  of  motion  must  be  giv«n 
according  to  the  analogy  of  the  former  Ord.  LVHL,  r.  15,  within 
twenty-one  days  of  the  order,  if  a  simple  refusal  or  otherwise  within 
twenty-one  days  of  the  drawing  up  of  the  order.  (Ibid,  and  Headley 
V.  Newton,  19  Ch.  D.  326.) 

Now  under  Ord.  LYUI.,  r.  15,  it  would  seem  that  the  time  must  be 
reckoned  from  the  order  or  from  the  appellant  having  notice  of  it. 

In  HoUotvay  v.  Cheston,  19  Ch.  D.  517,  Chitty,  J.,  said  he  intended 
to  follow  the  practice  of  Jessel,  M.B.,  and  always  adjourn  summonses 
into  Court  when  an  appeal  is  desired,  but  Hall,  V.C,  in  In  re  BuUer^s 
Wharf,  21  Ch.  D.  131,  considered  that  that  course  caused  an  unneces- 
sary increase  of  costs  except  when  the  Judge  might  wish  to  reconsider 
his  decision. 

61,  Upon  Ae  request  of  the  Lord  Chancellor,  it  shall  be  Provision  for 
lawful  for  any  judge  of  the  Court  of  Appeal,  who  may  absence  or 
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consent  8o  to  do,  to  sit  and  act  as  a  judge  of  the  said  High 
Court,  or  to  perform  any  other  official  or  ministerial  acts 
for  or  on  behalf  of  any  judge  absent  from  illness  or  any 
other  cause,  or  in  the  place  of  any  judge  whose  office  has 
become  vacant,  or  as  an  additional  judge  of  any  Division ; 
and  while  so  sitting  and  acting  any  such  judge  of  the  Court 
of  Appeal  shall  have  all  the  power  and  authority  of  a  judge 
of  the  said  High  Court. 

Under  this  section  a  Judge  of  the  Appeal  Court  has  power  only  to 
sit  or  act  for  a  Judge  of  the  High  Court  upon  the  request  of  the  Lord 
Chancellor.    {Chapman  v.  Real  Property  Trusty  Limited.  7  Ch.  D.  732.) 

By  8. 12  of  the  Act  of  1881  in  case  of  urgency  one  Judge  of  the  High 
Court  may  act  for  another  without  the  necessity  of  applying  to  &e 
Lord  ChanceUor. 

Under  s.  4  of  the  Act  of  1875  Judges  of  the  High  Court  may  sit  as 
additional  Judges  in  the  Court  of  Appeal. 

62.  In  any  cause  or  matter  pending  before  the  Court  of 
Appeal,  any  direction  incidental  thereto,  not  involving  the 
decision  of  the  appeal,  may  be  given  by  a  single  judge  of  the 
Court  of  Appeal ;  and  a  single  judge  of  the  Court  of  Appeal  . 
may  at  any  time  during  vacation  make  any  interim  order  to 
prevent  prejudice  to  the  claims  of  any  parties  pending  an 
appeal  as  he  may  think  fit ;  but  every  such  order  made  by  a 
smgle  Judge  may  be  discharged  or  varied  by  the  Court  of 
Appeal  or  a  Divisional  Court  thereof. 

[53.  AppeaU  to  be  determined  by  not  less  than  three  Judges, 
Cou/rt  to  have  power  to  direct  rehearing  before  a  greater 
number.  Repealed,  Act  of  1875,  s.  33,  and  schedule.  See 
now  sect.  12  of  that  Act.] 

[64,  Judges  not  to  sit  on  appeal  from  their  oum  Judgments. 
Repealed,  Act  of  1875,  s.  4.  •  iSee  tnat  section  and  note,  post, 
and  Act  of  1881,  s.  11.] 

*[65,  Arrangements  for  the  transaction  of  the  business  from 
time  to  time  pending  before  the  Cou/rt  of  Appeal,  and  for  the 
business  (if  transferred)  of  the.  Judicial  Committee  of  the 
Privy  Council.  Repealed,  Appellate  Judicature  Act,  1876, 
s.  24.    See  sect.  14  of  that  Act.] 


PART  IV. 
Trial  and  Procedure. 

References  and       56.  Subject  to  any  Rules  of  Court  and  ^to  such  right  as 
assessors.  ^^^^  j^^^  ^^jg^  ^^  j^^^^  particular  cases  submitted  to  the 
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verdict  of  a  jury,  any  question  arising  in  any  cause  or  36  &  37  vict. 
matter  (other  than  a  criminal  proceeding  by  the  Crown),  c  66, 88.56, 57. 
before  the  High  Court  of  Justice  or  before  the  Court  of 
Appeal,  may  be  referred  by  the  Court  or  by  any  Divisional 
Court  or  judge  before  whom  such  cause  or  matter  may  be 
pending,  for  inquiry  and  report  to  any  official  or  special 
referee,  and  the  report  of  any  such  referee  may  be  adopted 
wholly  or  partially  Iby  the  Court, -and  may  (if  so  adopted)  be 
enforced  as  a  judgment  by  the  Court.  The  High  Court  or  • 
the  Court  of  Appeal  may  also,  in  any  such  cause  or  matter 
as  aforesaid  in  wnich  it  may  think  it  expedient  so  to  do,  call 
in  the  aid  of  one  or  more  assessors  specially  qualified,  and 
try 'and  hear  such  cause  or  matter  wholly  or  partially  with 
the  assistance  of  such  assessors.  The  remuiieration,  if  any, 
to  be  paid  to  such  special  referees  or  assessors  shall  be 
determined  by  the  Court. 

This  only  authorizes  the  reference  of  a  question  arising  in  a  cause  or 
matter  for  inquiry  and  report.    (See  note  to  next  rule.) 

A  report  of  a  referee  may  be  adopted  wholly  or  partially,  or  re- 
mitted hack  for  further  report,  but  cannot  be 'altered  by  the  Judge^ 
(Dunkirk  Coaiery  Co,  v.  Lever  (C.A.)  9  Ch.  D.  20.)       ' 

If  a  cause  has  beeu  adjourned  for  further  consideration  any  motion 
against  the  adoption  of  the  report  will  in  the  Chancery.  Division  be 
adjourned  to  come  on  wilh  the  further  consideration  (Burrard  t. 
Calisher,  19  Ch.  D.  644) ;  but  such  notice  of  motion  should  l^given  to 
come  on  with  tJie  furaier  consideration.  (See  Ord.  XXXVL,  r.  54.). 
Or  if  the  order  of  reference  be  to  take  the  accounts,  and  re'port  the 
amount  due  from  either  party  to  the  oth^,  the  next  step  ii^  fbr  the 
party  in  whose  favour  the  report  is  made  to  move  for  judgment,  and 
any  objection  can  then  be  taken  on  hearing  the  motion.  ( Walker  V. 
BunkeU  (C.A.)  22  Ch.  D.  722^ 

See  also  Ord.  XXXVL,  r.  &6. 

67.  In  any  cause  or  matter  (other  than  a  criminal  pro^  Powerto  dtrecti 
ceeding  by  the  Crown)  before  {he  said  High  Court  in  which  *"*^s  ^«^ore 
all  parties  interested  who  are  under  no  disability  consent  ^®*®^®**- 
thereto^  and  also  without  such  consent  in  any  such  cause' or 
matter  requiring  any  prolonged  examination  of  documents 
or  accounts,  or  any  scientific  or  local  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  judge,  conveniently 
be  made  before  a  jury,  or  conducted  by  the  Court  through 
its  other  ordinary  officers,  the  Cpurt  or  a  judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order  any 
question  or  issue  of  fact  or  any  question  of  account  arising 
therein  to  be  tried  either  before  an  official  referee,  to  be 
appointed  as  hereinafter  provided,  or  before  a  special  referee 
to  oe  agreed  on  between  the  parties;  and  any  such  special 
referee  so  agreed  on  shall  have  the  same  powers  and  duties 
and  proceed  in  the  same  inanner  as  an  official  referee^  All 
such    trials    before    referees   phall    be  conducted    in  such 
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manner  as  may  be  prescribed  by  Kales  of  Court,  and  subject 
thereto  in  such  manner  as  the  Court  or  judge  ordering  the 
same  shall  direct. 

Neither  this  nor  the  previous  section  gave  power  to  refer  oompul- 
sorily  an  action  to  a  referee  (Longman  v.  East  (C.A.)  3  0.  P.  D.  142) ; 
hut  any  question  of  account  which  might  have  been  referred  comptd- 
sorily  to  a  master  nnder  the  Ck)mmon  Law  Procedore  Act,  1854,  s.  3, 
may  he  referred  compulsorily  to  an  official  referee  ( Ward  v.  Puiey 
(O.A.)  6  Q.  B.  D.  427) ;  and  in  3uch  a  case  any  other  matters  in  the 
action  might  •be  refen*ed  also. 

Now,  however,  by  Ord.  XXX VL,  r.  7,. any  cause,  matter,  or  issue  for 
which  a  trial  by  jury  has  not  been  orderea  or  required  under  r.  2  or 
r.  6'of  that  order  may  be  tried  by  a  Judge  or  an  official  or  special 
referee,  with  or  without  assessors,  and  such  referee  may  under  r.  50  of 
the  same  order  direct  judgment  to  be  entered,  and  by  r.  4  cuiy  question 
or  issue  which  could  have  been  referred  under  the  Common  Law  Pro- 
cedure Act,  1854,  may  now  be  tried  without  a  jury  in  any  of  the  modes 
above  mentioned. 

68.  In  all  cases  of  any  reference  to  or  trial  hj  referees 
under  this  Act,  the  referees  shall  be  deemed  to  be  oflScers  of 
the  Court,  and  shall  have  such  authority  for  the  purpose  of 
such  reference  or  trial  as  shall  be  prescribed  by  Rules  of 
Court  or  (subject  to -such  Rules)  by  the  Court  or  judge  order- 
ing such  reference  or  trial;- and  tlie  report  of  any  referee 
upon  any  question  of  fact  on  any  such  trial  shall  (unless  set 
aside  by  the  Cgurt)  be  equivalent  to  the  verdict  of  a  jury. 

See  note  to  &  56. 

The  referee  need  not  give  the  grounds  on  which  he  arrived  at  the 
conclusions  in  his  report.    (Miller  v.  Pilling,  9  Q.  B.  D.  736.) 

Equivalent  to  the  verdict  of  a  jury.] 

Not  for  the  procedure  for  setting  aside  the  report  (Dyhe  v.  Canndl^ 
11  Q.  B.  D.  180.) 

As  to  remitting  a  cause  or  matter  back  to  the  referee  for  retrial,  &c., 
see  note  to  Ord.  XXXVI.,  r.  5i 

69,  With  respect  to  all  such  proceedings  before  referees 
and  their  reports,  the  Court  or  such  judge  as  aforesaid  shall 
have,  in  addition  to  any  other  powers,  the  same  or  the  like 
powers  as  are  given  to  any  Court  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  with  respect  to  references 
to  arbitration  and  proceedings  before  arbitrators  and  their 
awards  respectively,  by  the  Common  Law  Procedure  Act, 
1854. 

See  Common  Law  Procedure  Act,  1854,  ss.  3-17. 

By  this  section  the  powers  of  the  Common  Law  Procedure  Act  with 
reference  to  arbitrators,  &c.,  are  applied  to  proceedings  under  ss.  66 
and  57,  but  the  power  of  compulsory  reference  under  s.  3  of  the  Com- 
mon Law  Procedure  Act  still  remains  by  virtue  of  s.  21  of  the  Act  of 
1875,  and  these  powers  are  further  extended  now  by  Ord.  XXXVI., 
rr.4,5,7. 
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60.  And  whereas  it  is  expedient  to  facilitate  the  prosecu-  36  &  37  Vict. 
tion  in  country  districts  of  such  proceedings  as  may  oe  more  c.  66,  s.  so. 
speedily,  cheaply,  and  conveniently  carried  on  therein,  it  Her  Majesty 
shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  from  may  establish 
time  to  time  to  direct  that  there  shall  be  district  registrars  i>istrict  Regis- 
in  such  places  as  shall  be  in  such  order  mentioned  for  ^^^tryfortha 
districts  to  be  thereby  defined,  from  which  writs  of  summons  Sapreme 
for  the  commencement  of  actions  in  the  High  Court  of  ^**^*^- 
Justice  may  be  issued,  and  in  which  such  proceedings  may 
be  taken  and  recorded  as  are  hereinafter  mentioned ;  and 
Her  Majesty  may  thereby  appoint  that  any  registrar  of  any 
County  Court,  or  any  registrar  or  prothonotary  or  district 
prothonotary  of  any  local  Court  whose  Jurisdiction  is  hereby 
transferred  to  the  flaid  High  Court  of  Justice  (a),  or  from 
which  an  appeal  is  hereby  given  to  the  said  Court  of  Appeal, 
or  any  person  who,  hiving  been  a  district  registrar  of  the 
Court  of  Probate,  or  of  the  Admiralty  Court,  shall  under 
this  Act  become  and  be  a  district  registrar  of  the  said  High 
Court  of  Justice,  or  who  shall  hereafter  be  appointed  such 
district  registrar,  shall  and  may  be  a  district  registrar  of  the 
said  High  Court  for  the  purpose  of  if^suing  such  writs  as 
aforesaid,  and  having  such  proceedings  taken  before  him  as 
are  hereinafter  mentioned.     This  section  shall  come  into 
operation  immediately  upon  the  passing  of  this  Act 

See  s.  13  of  Act  of  1875  enabling  joint  district  registrars  to  be 
appointed,  and  s.  22  of  Act  of  1876,  enabling  a  district  registrar  to 
appoint  a  deputy ;  and  s.  22  of  Act  of  1881  whereby  any  solicitor  of 
five  years'  standing  can  be  appointed. 

•  By  Order  in  Council,  dated  the  12th  of  August,  1875,  under  this 
section  district  legifijxies  were  established  at 

RegistrarB, 


Liverpool 

Manchester 
Preston  • 
Durham    . 


The  district  registrar  of  the  High  Court  of  Admiralty 

and 
The  district  prothonotary  at  Liverpool  of  the  Court 
^    of  Common  Pleas  at  Lancaster. 
The  district  prothonotary  at  Manchester  of  the  Court 

of  Common  Pleas  at  Lancaster. 
The  district  prothonotary  at  Preston  of  the  Court  of 

Common  Pleas  at  Lancaster. 
The  district  prothonotary  of  the  Court  of  Pleas  at 

Durham. 


The  three  districte  in  Lancashire  being  the  same  as  the  former  dis- 
tricts of  the  Court  of  Common  Pleas  at  Lancaster,  and  the  district  of 
Durham  being  that  of  the  Coimty  Court  at  Durham. 

District  r^stries  were  also  established  at  the  following  places,  the 
districts  being  those  for  the  time  being  of  the  County  Courts  holden  at 


(a)  Section  16. 


Digitized  by 


Google 


40 


Judteatiire  Act,  1873. 


36  &  37  Vict. 

Bnoh  plaoee,  and  the  i^sirars  being  the  registrars  of  the  Coonty 

c  66,  88.  60, 

61   62. 

Ck>art8  holden  at  such  pUces  :— 

Bangor. 

Bamsl^. 

Bamstapla 

Kingstcm-on-Hull. 
EinssLynn. 

Bedford 

Leicester. 

Birkenhead.  . 

Lincoln. 

Birmingham.' 

Lowestoft. 

Boston. 

Maidstone. 

Bradford. 

Newcastle-upon-Tyne. 

Bridgewater. 

Newport,  Monmouthshire. 

. 

Brighton. 

Newport,  Isle  of  Wight. 

Bristol 

Newtown. 

Bnry  St.  Edmnnda 

Northampton. 

Oambridga 

Norwich. 

CajEdiff. 

Nottingham. 
OxfOTd 

Gartisle. 

Oarmartheo. 

Pembroke  Docks. 

Cheltenham. 

Peterborough. 

Chester. 

Poole. 

Colchester. 

Portsmouth. 

Derby. 

Bam^ate. 

Dewsbury. 

Bochester. 

Dover. 

Sheffield 

Dorchester. 

Shrewsbury. 

* 

Dudley. 

Southampton. 

East  Stonehouse. 

Stockton-op-Tees. 

Exeter. 

Sunderland. 

Gloncester. 

Swansea. 

Great  Grimsby. 

Truro. 

Great  Yarmouth. 

Totnes. 

Halifax. 

Wakefield 

Hanley. 

WalsaU. 

Hartlepool. 

Whitehaven. 

Hereford. 

Wolverhampton. 

Huddersfield. 

Worcester. 

Ipswich. 

York. 

See  Ord.  XXXYL,  r.  23,  as  to  entering  actions  for  trial  at  places 
where  there  is  no  district  registry. 

Seals  of  dia-  61.  In  every  such  district  registry  such  seal  shall  be  used 

trict  registries,  j^  ^jj^  Lqj.^  Chancellor  shall  from  time  to  time,  either  before 
or  after  the  time  fixed  for  the  commencement  of  this  Act, 
direct,  which  seal  shall  be  impressed  on  eyery  writ  and 
other  document  issued  out  of  or  filed  in  such  district  re- 
gistry, and  all  such  writs  and  documents,  and  all  exemplifi- 
cations and  copies  thereof,  purporting  to  be  sealed  with  the 
seal  of  any  such  district  registry,  shall  in  all  parts  of  the 
United  Kingdom  be  received  in  evidence  without  farther 
pixK)f  thereof 

Powers  of  62.  All  such  district  Eegistrars  shall  have  power  to  ad- 

Wm^*  "^*^    minister  oaths  and  perform  such  other  duties  in  respect  of 

any  proceedings  pending  in  the  said  High  Court  of  Justice  or 
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in  the  said  Court  of  Am)ealy  as  may  be  assigned  to  them  se  &  37  Vict. 
from  time  to  time  by  Bales  of  Court  or  by  any  special  order  c-  66»  •»•  ^2, 63, 
^f  the  Court  J      J   ^  e4,e5. 

[OS.'Fees  ta  be  taken  by  district  Begistrars.  Repealed, 
Act  of  1875,  sect  33,  and  schedule.  See  now  sect  26  of  that 
Act,  post.'] 

64.  Subject  to  the  Bules  of  Court  ii>  force  for  the  time  Proceedings  to 
being,  writs  of  sommous  for  the  commencement  of  actions  in  J^^rtcTre^u- 
the  High  Court  of  Justice  shall  be  issued  by  the  district  ^Het.  "^"" 
registrars  when  thereunto  required ;  and  unless  any  order  to 

the  contrary  shall  be  made  by  the  High  Court  of  Justice,  or 
by  any  judge  thereof,  all  such  further  proceedings,  including 
proceedings  for  the  arrest  or  detention  of  a  ship,  her  tackle, 
apparel,  furniture,  cargo,  or  freight,  as  may  and  ought  to  be 
taken  by  the  respectiye  parties  to  such  action  in  the  said 
Bi^h  Court  down  to  and  including  entry  for  trial,  or  (if  the 
plaintiff  is  entitled  to  sign  final  judgment  or  to  obtain  an 
order  for  an  account  by  reason  of  the  non-appearance  of  the 
defendant)  down  to  and  including  final  judgment,  or  an 
order  for  an  account,  may  be  taken  before  the  district  regis- 
trar, and  recorded  in  the  district. registry,  in  such  manner  as 
may  be  prescribed  by  Bules  of  Court ;  and  all  such  other 
proceedings  in  any  such  action  as  may  be  prescribed  by 
Ilules  of  Court  shall  be*  taken,  and  if  necessary  may  be 
recorded  in  the  same  district  registry. 

See  Ord.  XXXY.  for  proceedings  in  district  registries,  Ord.  Y.,  r.  16, 
for  warrants  of  arrest  of  ships,  &c.,  Ord.  XTTT.  for  proceedings  in 
defiiult  of  appearance,  Ord.  XY.  for  orders  for  accounts. 

65.  Any  party  to  an  action  in  which  a  writ  of  summons  Power  for 
shall  have  b^en  issued  from  any  such  district  registry,  shall  ^^^^^  *° 

be  at  liberty  any  time  to  apply,  in  such  manner  as  shall  be  ^Sings^from 
prescribed  by  Bules  of  Court,  to  the  said  High  Court,  or  to  a  district  regis- 
judge  in  Chambers  of  the  Division  of  the  said  High  Court  *'^*'- 
to  which  the  action  may  be  assigned,  to  remove  the  proceed- 
ings from  such  district  registry  into  the  proper  oflBce  of  the 
said  High   Court;  and  the  Court  or  judj^e  may,  if  it  be 
thought  fit,  grant  such  application,  and  in  such  case  the 

Eroceedines  and  such  original  documents,  if  any,  as  may 
B  filed  therein  shall  upon  receipt  of  such  order  be  trans- 
mitted by  the  district  redstrar  to  the  proper  office  of  the 
said  High  Court,  and  we  said  action  shall  thenceforth 
proceed  in  the  ^d  High  Court  in  the  same  manner  as 
if  it  had  been  originally  commenced  by  a  writ  of  summons 
issued  out  of  the  proper  office  in  London;  or  the  Court 
or  judge,   if  it  be  thought  right,  may  thereupon  direct 


Digitized  by 


Google 


42 


JudiocUurs  Ad,  1873. 


36  &  37  Vict, 
c  66,  88.  65, 

eQ,  67. 


Accounts  and 
inquiries  may 
b«  referred  to 
district  regis- 
trars. 


30  &  31  Vict, 
c.  142,  88.  5,  ^, 
8,  and  10  to 
extend  to 
actions  in  High 
Court. 


Costs  not  re- 
coverable in 
Superior 
Courts  where 
not  more  than 
£20  on  con- 
tract or  £10 
on  tort. 


that  the  proceedings  may  continae  to  bg  taken  in  such 
district  registry. 

By  Ord.  XXXY.  rr.  14, 15,  in  the  cases  thete  mentioned  a  defendant 
is  entitled  as  of  right  to  remove  the  action  from  the  district  registry. 

66.  It  shall  be  lawful  for  the  Court  or  any  judge  of  the 
Division  to  which  any  cause  or  matter  pending  in  the  said 
High  Court  is  assigned,  if  it  shall  be  thought  fit,  to  order 
that  any  brooks  or  documents  may  be  produced,  or  any 
accounts  taken  or  inquiries  made,  in  the  o£See  of  or  by  any 
such  district  registrar  as  aforesaid ;  and  in  any  such  case  the 
district  registrar  shall  proceed  to  carry  all  such  directions 
into  effect  in  the  manoer  prescribed;  and  in  any  case  in 
which  any  such  accounts  or  inquiries  shall  have  been  directed 
to  be  taken  or  made  by  any  district  registrar,  the  report  in 
writing  of  such  district  registrar  as  to  the  result  of  such 
accounts  or  inquiries  may  l^  acted  upon  by  the  Court,  as  to 
the  Court  shall  seem  fit.* 

In  actions  in  the  Chancery  Division  the  district  registrar  has  no 
power  to  take  accounts  ordered  to  be  taken  unless  specially  directed  to 
be  taken  by  him.    (In  re  Smith.    Eutchinson  v.  Ward,  6  Ch.  D.  692.) 

67.  The  provisions  contained  in  the  fifth,  seventh,  eighth, 
and  tenth  sections  of  the  County  Courts  Acts,  1867,  shall 
apply  to  all  actions  commenced  or  pending  in  the  said  High 
Court  of  Justice  in  which  any  relief  is  sought  which  can  be 
given  in  a  County  Court. 

The  operation  of  this  section,  so  far  as  regards  s.  5  of  the  County 
Court  Act,  1867,  is  not  limited  to  cases  where  the  amount  claimed  id 
within  the  jurisdiction  of  the  County  Courts,  but  the  section  applies  to 
any  case  where  the  relief  is  of  a  kind  which  can  be  given  in  a  County 
Court.    (See  Chatfidd  v.  Sedgwick  (C.A.),  4  C.  P.  D.  469.) 

The  test  being  the  amount  recovered ;  and  not  the  amount  endorsed 
on  the  writ. 

Although  Cockbum,  C.J.,  in  Pott&r  v.  Chambers,  4  C.  P.  D.  467,  and 
Kelly,  C.B.,  in  Neale  v.  Clarke,  4  Ex.  D.  286,  seem  to  have  taken  a 
different  view  of  the  meaning  of  the  section. 

30  &  31  Vict  0. 142,  Couniy  Courts  Acts  Amendment  Act,  1867,  s.  6. 

''  If  in  any  action  commenced  after  the  passing  of  this  Act  in  any  of 
Her  Majesty's  Superior  Courts  of  Record  the  plaintiff  shall  recover  a 
sum  not  exceeding  twenty  pounds  if  the  action  is  founded  on  contract, 
or  ten  pounds  if  founded  on  tort,  whether  by  verdict,  judgment  by 
default,  or  on  demurrer,  or  otherwise,  he  ehall  not  be  entitled  to  any 
coste  of  suit  unless  the  judge  certify  on  the  record  that  there  was  suf- 
ficient reason  for  bringing  such  action  in  such  Superior  Court,  or 
unless  the  Court  or  a  Judge  at  Chambers  shall,  by  rule  or  order,  i^ow 
such  costs." 

"  Shall  recover.^ 

The  amount  the  plaintiff  recovers  is  the  amount  found  due  to  him 
after  deducting  a  set-off,  but  a  counterclaim  being  in  the  nature  of  a 
cross-action  is  not  to  be  deducted  in  ascertaining  the  amount  recovered. 
(See  note  to  Ord.  LXV.) 
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S.  7 :  "  Where  in  any  action  of  contract  bronght  or  commenced  in  any 
of  Her  Majesty's  Superior  Ck)nrt8  of  Common  Law,  the  claim  endorsed 
on  the  writ  does  not  exceed  fifty  pounds^  or  where  snch  claim,  though 
it  originally  exceeded  fifty  pounds,  is  reduced  by  payment,  an  admitted 
set-off,  or  otherwise,  to  a  sum  not  exceeding  fifty  pounds,  it  shall  be 
lawfal  for  the  defendant  in  the  action  within  eight  days  from  the  day 
upon  which  the  writ  shall  have  been  served  upon  him,  if  the  whole  or 
.  part  of  the  demand  of  the  plaintiff  be  contested,  to  apply  to  a  Judge  at 
Chiunbers  for  a  summons  to  the  plaintiff  to  show  cause  why  such 
action  should  npt  be  tried  in  the  Gonnty  Court,  or  one  of  the  County 
Courts,  in  which  the  action  might  hare  been  commenced;  and  on  the 
hearing  of  such  sunmions  the  Judge  shall,  unless  there  be  good  cause 
to  the  contrary,  order  such  action  to  be  tried  accordingly,  and  there^ 
upon  the  plaintiff  shall  lodge  the  original  writ  and  the  order  with  the 
ref^strar  of  the  County  Court  mentioned  in  the  order,  who  shall 
appoint  a  day  for  the  hearing  of.  the  cause,  notice  whereof  diall  be  sent, 
by  post  or  otherwise,  by  the  registrar  to  both^parties  or  their  attorneys, 
ana  the  cause  and  all  proceedings  therein  shall  be  heard  and  taken  in 
such  County  Court  as  if  the  action  had  originally  commenced  in  such 
Counly  Court ;  and  the  costs  of  the  parties  in  respect  of  proceedings 
subsequent  to  the  order  of  the  judge  of  the  supenor  Court,  shall  be 
allowed  according  to  the  scale  of  costs  in  use  m  the  County  Courts, 
and  the  costs  of  the  proceedings  preyiously  had  in  the  superior 
Court  shall  be  allowed  according  to  the  scale  in  use  in  such  latter 
Court'' 

Application  under  this  section  must  be  made  within  eight  days,  and 
if  an  order  is  made,  the  action  then  becomes  a  County  Court  action. 

Sect  26  of  the  County  Court  Act,  1856  (19  <fc  20  Vict  c.  108), 
enables  an  action  in  similar  circumstances  at  any  time  after  issue 
joined,  on  the  application  of  either  party,  to  be  remitted  to  a  County 
Court  for  trial,  but  the  cause  itself  remains  an  action  in  the  Superior 
Court    (Bcdm/oHhY.  Fledge,  KKl  (IB.  ^2^1,) 

Where  a  case  was  sent,  under  the  last-mentioned  section,  for  trial  to 
a  County  Court,  it  was  held  in  1877  and  1879  that  a  motion  for  a  new 
trial  must  be  made  to  a  Diyisional  Court  within  four  days  of  the  trial 
according  to  the  old  practice  before  the  Judicature  Act  (London  y. 
Jioffey,  3  Q.  B.  D.  6 ;  Davis  v.  Chdbehere  (C.A),  4  Ex.  D.  215),  but  now, 
by  Ord.  LII.,  r.  2,  no  rule  nisi  can  be  granted  in  any  action^  and  there 
appears  to  be  no  provision  in  Ord.  XXXIX.  applicable. 

"  Beduced  by  payment,  set-off,  or  otherwise.^ 

This  means  admitted  set-off  or  payment  before  action.  (Foster  y. 
Usktrwood  (C.A.),  3  Ex.  D.  1.) 

"  Does  not  exceed  fifty  pounds."] 

A  claim  of  fifty  pounos  and  interest  until  payment  or  judgment  is  a 
claim  exceeding  fifty  pounds.    (Insley  y.  Jones,  4  Ex.  D.  16.) 

Orders  under  these  sections  can  be  made  by  a  Master  in  Chambers 
of  the  Queen's  Bench  Diyision,  or  district  registrars.  (Ord.  LIV., 
r.l2;  Ord.  XXXV.,  r.  6.) 

See  also  Blades  y.  Latorence,  L.  B.  9  Q.  B.  374,  and  the  County  Court 
Judge  is  bound  by  such  order.    (Ibid.) 

"New-trial."] 

Where  a  case  has  been  tried  once  without  a  jury,  and  a  new  trial  is 
ordered,  either  party  may  exercise  their  right  of  haying  a  trial  by 
jury  at  the  second  trial.  (Beg,  y.  Eanoood,  22  L.  J.  Q.  B.  127 ;  Ford 
y.  Ihvlor,  3  C.  P.  D.  21.) 

S.  8:  **  Where  any  suit  or  proceeding  shaj^  be  pending  in  the  High 
Court  of  Chancery,  which  suit  or  proceeding  might  haye  been  commenc^ 
in  a  County  Court,  it  shall  be  lawful  for  any  of  the  parties  tiiereto  to 


S6  &  37  Vict 
c.  66,  8.  67. 

In  certain  cases 
judge  of 
Superior 
Courts  may 
order  cause  to 
be  tried  in 
County  Court. 


Proceedings  in 
equity  may  be 
transferred  to 
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36  &  37  Vict, 
c  66,  8.  67, 

68,  69. 

County  Courts 
which  might 
have  been 
commenced 
therein. 


Actions  for 
malicious  pro- 
secution, &c., 
brought  in 
Superior 
Courts  may  be 
remitted  to 
County  Court 
by  judge. 


apply  at  Chambers  to  the  Jttdge  tb  whose  Coprt  the  said  snit  or  pro- 
ceeding shall  be  attached  to  have  the  same  transferred  to  the  County 
Coxat,  or  one  of  the  Comnty  Courts  in  which  the  same  might  have  been 
commenced ;  and  such  Judge  shall  have  power,  upon  such  application 
or  without  such  application,  if  he  shall  see  fit  to  make  an  order  for 
such  transfer,  and  th^upon  such  suit  or  proceeding  shall  be  carried 
on  in  the  County  Court  to  which  the  same  shall  be  ordered  to  be 
transferred,  and  the  parties  thereto  shall  have  the  same  right  of  appeal 
.that  they  would  have  had  had  the  suit  or  proceeding  been  commenced 
in  the  County  Court." 

Application  under  this  section  can  be  made  by  any  of  the  parties. 

S.  10 :  "  It  shall  be  lawful  for  any  person  against  whom  an  action  for 
maJicious  prosecution,  illegal  arrest,  illegal  di^ess,  assault,  £alse 
imprisonment,  Ubel,  slander,  seduction,  or  other  action  of  tort,  may  be 
brought  in  a  superior  Court  to  make  an  affidavit  that  the  plaintiff  has 
no  visible  means  of  paying  the  costs  of  the  defendant  should  a  verdict 
be  not  found  for  the  plaintiff,  and  thereupon  a  judge  of  the  Court  in 
which  the  action  is  brought  shall  have  power  to  make  an  order  that, 
unless  the  plaintiff  shall,  within  a  time  to  be  therein  mentioned,  give 
full  security  for  the  defendant's  costs  to  the  satisfaction  of  one  of  the 
masters  of  the  said  Court,  oi:satisfsr  the  judge  that  he  has  a  cause  of 
action  fit  to  be  prosecuted  in  the  superior  Court,  all  proceedings  in 
tiie  action  shall  oe  stayed,  or,  in  the  event  of  the  plaintiff  being  unable 
or  xmwilling  to  give  such  security,  or  failing  to  satisfy  the  judge  as 
irforesaid,  that  the  cause  be  remitted  for  trial  before  a  County  Court  to 
be  therein  named;  and  thereupon  the  plaintiff  shall  lodge  the  original 
writ  and  the  .order.with  the  registrar  of  such  County  Court,  who  shall 
appoint  a  day  for  the  hearing  of  the  cause,  notice  whereof  shall  be  sent, 
by  post  or  otherwise,  by  the  registrar  to  both  parties  or  their  attcHmeys ; 
ana  the  County  Court  so  named  shall  have  all  the  same  powers  and 
jurisdiction  with  respect  to  the  cause  as  if  both  parties  haa  agreed,  by 
a  memorandum  signed  by  them,  that  the  said  County  Court  should  . 
have  power  to  try  the  said  action,  and  the  same  had  been  commenced 
by  plaint  in  the  said  County  Court;  and  the  costs  of  the  parties  in 
respect  of  the  proceedings,  subsequent  to  the  order  of  the  judge  of  the 
superior  Court,  shall  be  allowed  according  to  the  scale  of  costs  in  use  in 
the  County  Courts,  and  the  costs  of  the  proceedings  in  the  superior  Court 
shall  be  allowed  according  to  the  scale  in  use  in  such  latter  Court" 

Under  this  section  actions  of  tort,  whether  within  the  jurieMliction  of 
a  County  Court  originally  or  not,  can  be  transferred  to  a  County  Court 
on  the  application  of  a  defendant  if  the  plaintiff  fails  to  give  security 
for  costs  or  to  satisfy  the  judge  (or  master  in  Chambers)  that  the  action 
is  a  fit  one  for  trial  in  the  superior  Qourt. 

When  ihe  action  is  once  removed  into  the  County  Court  under  this 
section,  it  becomes  a  County  Court  action.  (Moody  v.  Steward,  L.  R. 
6  Ex,  36.) 

But  until  the  writ,  &c.,  is  lodged  with  the  County  Court  registrar,  in 
accordance  with  the  order,  the  action  is  still  in  the  superior  Court,  and 
further  time  for  giving  security  or  other  orders  may  be  mada  (  Wdply 
V.  BiM,  3  Q.  B.  D.  80,  and  (CA.)  263.) 

[68.  Power  to  make  Rvles  of  Court, .  Eepealed,  Act  of 
1875,  sect.  33  and  schedule.    See  sect.  17  of  that  Act.] 

[69.  Rules  contained  in  schedule  to  come  into  operation 
upon  commencement  of  Act,  Repealed,  Act  of  1875.  See 
sect.  16  of  that  Act.] 
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[70.  Btdes  of  Probate,  Divorce,  Admiralty,  and  Banh-  36&37Vict. 
ruptey  Cowrts  to  he  in  force  in  High  Covnrt  and  Court  of  c66,ss.70,7i, 
Appeal..  Repealed,  Act  of  1875.     SSee  sect.  18  of  that  Act.]  ]l\  '^^'  '^^'  '^^' 

[71.  Criminal  procedv/re,  to  remain  imaltered.  Bepealedi 
Act  of  1875.    See  sect.  19  of  that  Act.]   " 

•    [72..  Aet  not  to  affect  rules  of  evidence  orjv/ries.  Repealed, 
Act  of  1876.    See  sect  20  of  that  Act.] 

[73.  Saving  of  existing  procedv/re.  Repealed,  Act  of 
1875.    See  sect.  21  of  that  Act.] 

[74.  Power  to  judges  tp  make  and  alter  Rules  of  Court 
after  commencement  of  Act.  Repealed,  Act  of  1875.  See 
sect  17  of  that  Act.] 

75.  A  conncil  of  the  judges  of  the  Supreme  Court,  of  CoandUof 
which  due  notice  Bhall  be  given  to  all  the  said  judges,  shall  J?^«®»  ^^'Ve 
assemble  once  at  least  in  every  year,  on  such  day  or  days  as  ^d'aS^nig.'^* 
shall  be  fixed  by  the  Lord  Chancellor,  with  the  concurrence  tration  of 

of  the  Lord  Chief  Justice  of  England,  for  the  purpose  of  jus^^ice- 
considering  the  operation  of  this  Act  and  of  the  Rules  of 
Court  for  the  time  being  in  force,  and  also  the  working  of 
the  several  oflSces  and  the  arrangements  relative  to  the 
duties  of  the  officers  of  the  said  Courts  respectively,  and 
of  inquiring  and  examining  into  any  defects  which  may 
appear  to  exist  in  the  sj^stem  of  proceaure  or  the  administra- 
tion of -the  law  in  the  said  High  Court  of  Justice,  or  the  said 
Court  of  Appeal,  or  in  any  other  Court  from  which  any 
appeal  lies  to  the  said  High  Court  or  any  judge  thereof,  or 
to  the  said  Court  of  Appeal ;  and  they  shall  report  annually 
to  one  of  Her  Majesty  s  Principal  Secretaries  of  State  what 
(if  any)  amendments  or  alterations  it  would  in  their  judg- 
.  ment  be  expedient  to  make  in  this  Act,  or  otherwise  relating 
to  the  administration  of  justice,  and  what  other  provisions 
(if  any)  which  cannot  be  cfiJrried  into  effect  without  the 
authority  of  Parliament  it  would  be  expedient  to  make  for 
the  better  administration  of  justice.  Any  extraordinary 
council  of  the  said  judges  may  also  at  any  time  be  convened 
by  the  Lord  Chancellor. 

76.  All  Acts  of  Parliament  relating  to  the  several  Courts  AcCs  of 
and  judges  whose  jurisdiction  is  hereby  transferred  to  the  Parliament 
said  High  Court  of  Justice  and  the  said  Court  of  Appeal  Jormlr^c^urts 
respectively,  or  wherein  any  of  such  Courts  or  judges  are  to  be  read  as 
mentioned  or  referred'  to,  shall  be  construed  and  take  effect,  app*y*»°?  *<> 
so  fisur  as  relates  to  anything  done  or  to  be  done  after  the  thu^Act!"  ^^ 
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36  k  37  Vict,  commencement  of  this  Act,  as  if  the  said  High  Court  of 
c.  66, 88. 76, 77.  Justice  Of  the  said  Court  of  Appeal,  and  the  judges  thereof, 
respectively,  as  the  case  may  oe,  had  been  named  therein 
instead  of  such  Courts  or  judges  whose  jurisdiction  is  so 
transferred  respectively;  and  m  all  cases  not  hereby  ex- 
pressly provided  for  in  which,  under  any  such  Act,  the  con- 
currence or  the  advice  or  consent  of  the  judge  or  any  judges, 
or  of  any  number  of  the  judges,  of  any  one  or  more  of  thd 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  High 
Court  of  Justice  is  made  necessary  to  the  exercise  of  any 
power  or  authority  capable  of  being  exercised  after  the  com- 
mencement of  this  Act,  such  power  or  authority  may  be 
exercised  by  and  with  the  concurrence,  advice,  or  consent  of 
the  same  or  a  like  number  of  judges  of  the  said  High  Court 
of  Justice;  and  all  general  and  other  commissions  issued 
under  the  Acts  relating  to  the  Central  Criminal  Court  or 
otherwise,  by  virtue  whereof  any  judges  of  any  of  the  Courts 
.  whose  jurisoiction  is  so  transferred  may,  at  the  commence^ 
ment  of  this  Act,  be  empowered  to  try,  hear,  or  determine 
any  causes  or  matters,  criminal  or  civil,  shall. remain  and  be 
in  full  force  and  efifeet,  unless  and  until  they  shall  respec- 
tively be  in  due  course  of  law  revoked  or  altered. 


Transfer  of 
existing  staff 
of  officers  to 
supreme  Court. 


PAET  V. 

Officers  and  Offices. 

77.  The  Queen's  Remembrancer,  and  all  Mastew  Secre- 
taries, Registrars,  Clerks  of  Records  and  Writs,  Associates, 
Frothonotaries,  Chief  and  other  Clerks,  Commissioners  to 
take  oaths  or  affidavits,  Messengers  and  other  officers  and 
assistants  at  the* time  of  the  commencement  of  this  Act 
attached  to  any  Court  or  judge  whose  jurisdiction  is  herebv 
transferred  to  the  High  Court,  or  to  the  Cotirt  of  Appeal, 
and  also  all  Registra^,  clerks,  officers,  and  other  persons  at 
the  time  of  the  commencement  of  this  Act  eogaged  in  the 
preparation  of  commissions  or  writs,  or  in  the  registration  of 
judgments  or  any  other  ministerial  duties  in  aid  of,  or  con- 
nected with,  any 'Court,  the  jurisdiction"  of  which  is  hereby 
transferred  to  the  said  Courts  respectively,  shall,  from  and 
after  the  commencement  6f  this  Act,  be  attached  to  the 
Supreme  Court,  consisting  of  the  said  High  Court  of  Justice 
and  the  said  Court  of  Appeal :  Provided  that  all  the  duties 
with  respect  to  Appeals  from  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  which  are  now  performed  by 
the  Clerk  of  the  Council  of  the  Duchy  of  Lancaster  shall  be 
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performed  by  the  Reffistrars,  Taxing  Masters,  and  other  36  &  37  Vict. 
oflBcers  by  whom  like  duties  are  discharged  in  the  Supreme  c.  66,  s.  77. 
Court ;  -aiid  the  said  Clerk  of  the  Council  of  the  Duchy  of  ' 

Lancaster  shall  not  be  an  o£Scer  attached  to  the  said  Court 

The  officers  so  attached  shall  have  the  same  rank  and  hold 
their  offices  by  the  same  tenure  and  upon  the  same  terms 
and  conditions,  and  receive  the  same  salaries,  and,  if  entitled 
to  pensions,  be  entitled  to  the  same  pensions,  as  if  this  Act 
had  not  passed,  and  any  such  officer  who  is  removable  by  the 
Court  to  which  he  is  now  attached  shall  be  removable  by  the 
Court  to  which  he  shall  be  attached  under  this  Act,  or  by 
the  majority  of  the  judges  thereof. 

The  existing  Be^trars  and  clerks  to  the  registrars  in 
the  Chancery  Begistrar's  office,  shall  retain  any  right  of 
succession  secured  to  them  by  Act  of  Parliament,  so  as  to 
entitle  them  in  that  office,  or  in  any  subftituted  office,  to  the 
succession  to  appointments  with  similar  or  analogous  duties 
and  with  equivalent  salaries. 

The  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively,  or  in  any 
Divisional  or  other  Court  thereof,  or  in  the  Chambers  of  any 
judge  thereof,  other  than  that  performed  by  the  judges,  shall 
he  distributed  among  the  several  officers  attached  to  the 
Supreme  Court  by  this  section  in  such  manner  as  may  be 
directed  by  Rules  of  Court ;  and  such  officers  shall  perform 
Quch  duties  in  relation  to  such  business  as  may  be  directed 
by  Rules  of  Court,  with  this  qualification,  that  the  duties 
required  to  be  performed  by  any  officer  shall  be  the  same,  or 
duties  analogous  to  those  which  he  performed  previously  to 
the  passing  of  this  Act ;  a^id  subject  to  such  Rules  of  Court 
all  such  officers  respectively  shall  continue  to  perform  the 
same  duties,  as  nearly  as  may  b^,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

All  Secretaries,  clerks,  and  other  officers  attached  to  any 
existing  judge  who  under  the  provisions  of  this  Act  shall 
become  a  judge  of  the  High  Court  of  Justice,  or  of  the 
Court  of  Appeal,  shall  continue  attached  to  such  judge  and 
shall  perform  the  same  duties  as  those  which  they  have 
hitherto  performed,  or  duties  analogous  theretq;  and  all 
such  last-mentioned  officers  shall  have  the  same  rank  and 
hold  their  offices  by  the  same  "tenure,  and  upon  the  same 
terms  and  conditions,  and  receive  the  same  salaries,  and,  if 
entitled  to  pensions,  be  entitled  to  the  same  pensions,  as 
if  this  Act  had  not  passed :  provided  that  the  Lord  Chan- 
cellor may,  with  the  consent  of  the  Treasury,  increase  the 
salary  of  any  existing  officer  whose  duties  are  increased 
by  reason  of  the  passing  of  this  Act. 
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36  &  37  Vict, 
c.  66,  M.  77, 78. 


Officers  of 
CourU  of  Pleas 
at  Lancanter 
and  Darham. 


Upon  the  occurrence  of  a  vacancy  in  the  office  of  anjr 
officer  coming  within  the  provisions  of  this  section,  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury,  may  in 
the  event  of  such  office  bein^  considered  unnecessary,  abolish 
the  sati)e,  or  may  reduce  tne  salary,  or  alter  the  designa- 
tion, or  duties  thereof,  notwithstanding  that  the  patronage 
thereof  may  bo  vested  in  an  existing  judge.  Nothing  in 
this  Act  contained  shall  interfere  with  the  office  of  marshal 
attending  any  Commissioner  of  Assize. 

Amended  bv  s.  84  of  the  Judicature  Act,  1875. 

See  also  Judicature  (Officers)  Act,  1879,  and  Act  of  1881,  s.  21. 

78.  The  existing  Queen's  Counsel  of  the  County  Palatine 
of  Lancaster  shall  for  the  future  have  the  same  precedence 
in  the  county,  and  the  existing  prothonotaries  and  district 

Jrothonotaries  and*other  officers  of  the  Court  of  Common 
leas  at  Lancaster  isuid.the  Court  of  Pleas  at  Durham  re- 
spectively, and  their  successors,  shall  (subject  to  rules  of 
Court)  perform  the  same  or  the  like  duties  and  exercise  the 
same  or  the  like  powers  and  authorities  in  respect  of  all 
causes  and  matters  depending  in  those  Courts  respectively  at 
the  commencement  of  this  Act,  and  also  in  respect  of  all 
causes  and  matters  which  may  afterwards  be  commenced  in 
the  High  Court  of  Justice  in  tne  manner  lieretofore  practised 
in  the  said  Court  of  Common  Pleas  at  Lancaster  and  the 
said  Court  of  Pleas  at  Durham  respectively,  as  at  the  com- 
mencement of  this  Act  may  lawfully  be  performed  and 
exercised  by  them  respectively  under  any  Acts  of  Parlian>ent 
for  the  time  being  in  force  with  respect  to  the  said  last- 
mentioned  Courts  respectively,  of  under  any  other  authority  ; 
and  all  powers  in  respect  of  any  such  prothonotaries,  district 
prothonotaries,  or  other  officers  of  the  Court  of  Common 
Pleas  of  Lancaster,  which  at  the  commencement  of  this  Act 
may  be  vested  by  law  in  the  Chancellor  of  the  duchy  and 
county  palatine  of  Lancaster,  under  any  such  Act  of  Parlia- 
ment or  otherwise,  and  to  which  the  concurrence  of  any  other 
authority  may  not  be  required,  shall  and  may  be  exercised 
alter  the  commencement  of  this  Act  by  the  Lord  Chancellor ; 
and  all  the  powers  of  making  or  publishing  any  general  rules 
or  orders  with  respect  to  the  powers  or  duties  of  such  pro- 
thonotaries, district  prothonotaries,  or  other  officers  of  the 
said  Court  of  Common  Pleas  at  Laaicaster  or  the  said  Court 
of  Pleas  at  Durham,  or  with  respect  to  the  business  of  the 
said  Court  respectively,  or  with  respect  to  any  fees  to  be 
taken  therein,  or  otherwise  with  reference  thereto,  which 
under  any  such  Act  as  aforesaid  or  otherwise  by  law  may  be 
vested  in  the  Chancellor  of  the  Duchy  and  County  Palatine  of 
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Lancaster,  with  the  coDciirrence  of  any  judges  or  judge,  or  36  &  37  Vict. 
in  any  other  authority,  shall  be  exercised  after  the  commence-  c.  66,18.78,79: 
ment  of  this  Act  in  the  manner  hereby  provided  with  respect 
to  Bules  of  Court  to  be  made  under-  this  Act,  and  (in  all 
ca<«es  in  which  the  sanction  of  the  Treasury  is  now  required) 
with  the  sanction  of  the  Treasury ;  and  all  proviaons  made 
by  any  such  Acts  as  aforesaid,  or  otherwise,  for  or  with 
respect  to  the  remuneration  of  any  such  prothonotaries, 
district  prothonotaries,  or  other  o£Scers  as  aforesaid,  shall 
remain  aAd  be  in  full  force  and  effect  until  the  same  shall  be 
altered  under  the  provisions  of  this  Act,  or  otherwise  by. law- 
ful authority. 

See  note  to  s.  60  (cmU), 

79*  Each  of  the  Judges  of  the  High  Court  of  Justice,  and  Personal 
of  the  brdinanr  judges  of  the  Court  of  Appeal,  appointed  J*^^"  ?^^  ^^ 
respectively  after  the  commencement  of  this  Act,  and  cJso   "  "'^^J^  «^^- 
sucn  of  the  ordinary  judges  of  the  Court  of  Appeal  as  have 
no  similar  officers  at  the  time  of  the  commencement  of  this 
Act,  shall  have  such  officers  as  hereinafter  mentioned,  who 
shall  be  attached  to  his  person  as  such  judge,  and  appointed 
and  removable  by  him  at  his  pleasure,  and  who  sC^  respec- 
tively receive  the  salads  hereinafter  pientioned ;  (that  is  to 
say,) 

To  the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
ihe  Lord  Chief  Baron  of-  the  tixehequer  (a)  respectively, 
there  shall  be  iattachea  a  secretary,  whose  salary  shall 
be  five  hundred  pounds  per  annum,  a  principal  clerk, 
whose  salary  shall  be  four  hundred  pounds  per  annum, 
and  a  junior  clerk,  whose  salary  shall  be  two  hundred 
.  pounds  per  annum.    To  each  of  the  other  judges  of 
the  High  Court  of  Justice,  and  to  each  of  the  orcunary 
judges  of  the  Court  of  Appeal,  there  shall  be  attached  * 
a  principal  clerk,  whose  salary  shall  be  four  hundred 
pounds  per  annum,  and,  in  the  c&se  of  the  Judges  of 
the  High  Court  of  Justice,  a  junior  Clerk,  whose  salary 
shaU  be  two  hundred  pounds  per  annum. 
Such  one  or  more  of  the  officer^  so  attached  to  each  of 
the  said  judges,  as  such  judge  shall  think  fit,  shall  be  re- 
quired, while  in  attendance  on  suph  judge,  to  discharge, 
without  further  remuneration,  the  duties  of  crier  in  Court  or 
on  Circuit,  or  of  usher  or  train-bearer.     The  duties  of  cham- 
ber cler^  so  &r  as  relates  to  business  transacted  in  chambers 
by  judges  appointed  dter  the  commencement  of  this  Act, 

(a)  See  note  to  sect.  31. 
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36  &  37  Vict,    shall  be  perforated  by  officers  of  the  Court  in  the  permanent 
c.  66,8s.  79, 80,  Civil  Servico  of  the^.Crown. . 

81,82,83. 

By  8. 77  the  ofQoe  of  marsbal  attending  a  Oommissioner  of  Assize  is 

not  mterfered  wiih* 

The  appointment  of  Cbamher  clerks  is  provided  for  by  s.  85  of  the 
ActoflSfe.    .       . 


Proyisions  as 
to  oflScen  paid 
oat  of  feos. 


80.  Any  existing  officer  attached  to  any  existing  C!oxirt 
or  judge  whose  jurisdiction  is  abolished  or  transferred  by 
this  Act,  who  is  paid  .out  of  fees,  and  whose  emoluments 
are  affected  by  the. passing  of  this  Act,  shall  be  entitled  to 
prefer  a  claim  to  the  Treasury ;  and  the  Treasury,  if  it  shall 
consider  his  claim  to  be  established,  shall  have  power  to 
award  to  him  such  sum,  either  by  way  of  compensation,  or  as 
an  addition  to  his  salary,  as  it  thinks  just,  hayinj?  regard  to 
the  tenure  of  office  by.  such  officer  and  to  the  other  circum- 
stances of  the  case. 

Doubts  as  to         81.  Where  a  doubt  exists  as  to  the  position  under  this 

offic^^to  be     ^^^  ^^  any  existing  officer  attached  to  any  existing  Court  or 

dete^ined  by  judge  affected  by  this  Act,  such  doubt  may  be  determined 

Rale.  by  Bules  of  Court :  subject  to  this  proviso,  that  such  Bules' 

of  Court  shall  not  alter  the  tenure  ot  office,  rank,  pension  (if 

any^i  or  salary  of  such  officer,  jor  require  him  to  perform  any 

duties  other  than  duties  analogous  to  those  wnidi  he  has 

already  performed. 

82.  Every  person  who  at  the  commencement  of  this 
Act  shall  be  authorized  to  administer  oaths  in  any  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  High 
Court  of  Justice  shall  be  a  commissioner  to  administer  oatns 
in  all  causes  and  matters  whatsoever  which  may  firom  time  to 
time  be  depending  in  the  said  High  Court  or  in  the  Court 
of  Appeal. 

See  also  s.  77. 

And  as  to  future  appointments,  s.  81 

83.  There  shall  be  attached  to  the  Supreme  Court  per- 
manent officers  to  be  called  official  referees,  for  the  trial  of 
such  questions  as  shall  •  under  the  provisions  of  this  Act  be 
directed  iQ  be  tried  by  such  referees.  The  number  and  the 
qualifications  of  the  persons  to  be  so  appointed  from  time  to 
time,  and  tjie  tenure  of  their  offices,  shall  be  determined  hy 
the  Lord  Chancellor^  with  the  concurrence  of  the  presidents 
of  the  divisions  of  the  High  Court  of  Justice,  or  a  majority 
of  them  ^f  which  majority  the  Lord  Chief  Justice  of 
England  shall  be  one),  and  with  the  sanction  of  the  Treasury. 
Such  official  referees  shall  perform  the  duties  entrusted  to 


Powers  of 
Commissioners 
to  adminbter 
oaths. 


•  Official 
Referees  to  be 
appoiDted*. 
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them  in  such  places^  whether  m  London  or  in  the  country,  36  &  37  Vict. 
as  may  from  time  to  time  be  directed  or  authorised  by  any  c.66,s8.83,84. 
order  of  the  said  High  Court,  or  of  the  Court  of  Appeal ;  " 
and  all  proper  and  reasonable  travelling  expenses  incurred       . 
by  them  in  the  discharge  of  their  duties  shall  be  paid  by 
the  Treasury  out  of  moneys  to  be  provided  by  Parliament. 

Four  ofiKoial  referees  have  been  appointed  with  a  salary  of  £1500  a 
year. 

See  as  tp  distribution  of  business  and  jurisdiction,  Qrd.  XXXVI., 
r.  45^  and  following  rules. 

84.  Subject  to  the  provisions  in  this  Act  oontained  with  Daties,  ap- 
respect  to  existing  officers  of  the  Courts  whose  jurisdiction  is  pointment  and 
hereby  transferred  to  the  Supreme  Courts  there  shall  be  os^ewof^ 
attached  to  the  Supreme  Court  such  officers  as  the  Lord  Stipreme 
Chancellor  with  the  concurrence  of  the  presidents-  of  the  ^^^^ 
divisions  of  the  Hi^h  Court  of  Justice,  or  the  major  part  of 
them,  of  which  ma;|ority  the  Lord  Chief  Justice  of  England 
shall  be  one,  and  with  the  sanction  of  the  Treasury,  may  from 
time  to  time  determiie. 

Such  of  the  said  several  officers  respectively  as  may  be 
thought  necessary  or  {proper  for  the  performance  of  any  special 
duties,  with  respect  either  to  the  Supreme  Court  generally, 
or  with  respect  to  the  High  Court  of  Justice  or  the  Court  of 
Appeal,  or  with  respect  to  any  one  of  the  divisions  of  the 
saia  High  Court,  or  with  respect  to  any  particular  judge  or 
judges  of  either  of  the  said  Courts,  may  oy  the  same  autho- 
rity, and  with  the  like  sanction  as  aforesaid,  be  attached 
to  th^  said  respective  Courts,  divisions,  and  judges  ac- 
cordingly. 

All  officers  assigned  to  perfomi  duties  with  respect  to  the 
Supreme  Court  generally,  or  attached  to  the  Hi^h  Court  of 
Justice^  or  the  Court  of  Appeal,  and  all  commissioners  to 
-take  oaths  or  affidavits  in  the  Supreme  Court,  shall  be  ap- 
pointed by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the  said 
High  Court,  who  have  been  heretofore  appointed  by  the 
Ulster  of  the  Bolls,  shall  continue,  while  so  attached,  to  be 
appointed  by  the  Master  of  the  Bolls. 

All  other  officers  attached  to  any  division  of  the  said 
Hi^h  Court  shall  be  appointed  by  the  president  of  that 
division. 

All  officers  attached  to  any  judge  shall  be  appointed  by  the. 
judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such  officers 
attached  to  the  persoti  of  a  judge  as  are  hereinbefore  de- 
clared to  be  removable  by  him  at  his  pleasure),  may  be 
removed  by  the  person  having  the.  right  of  appointment 
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36  &  37  Vict, 
c.  66, 88. 84, 85, 
86,  87. 


Salaries  and 
pensions  of 
'officers'. 


to  the  office  hdd  by  him^  with  the  approv'al  of  the  Lord 
Chancellor,  for  reasons  to  be  assigned  in  the  order  of 
removal. 

The  anthority  of  the  Supreme  Court  over  all  or  any  of  its 
officers  may  be. exercised  in  and  by  the  said  High  Court  and 
the  said  Court  of  appeal  res^tivelv,  and  also  in  the  case  of 
officers  attached  to  any  division  of  the  High  Court  by  the 

5 resident  of  such  division  with  respect  to  any  duties  to  be 
ischarged  by  them  respectively^  . 

See  also  Judicature  (Officers)  Act,  1879. 

86.  Repealed  by  Judicature  Officer's  Act,  1879,  s.  29,  and 
sched.  IL    See  s.  15  of  that  Act.] 


Patronage  not        86.  Subjcct  to  the  provisions  hereinbefore  contained,  any 

▼idoTfoi!  ^"^   rights  of  patronage  andother  rights  or  powers  incident  to  any 

Court,  or  to  the  office  of  any  Judge  of  any  Court  whose  jurifi- 

diction  is  transferred  to  the  said  High  Court  of  Justice,  or 

to  the  s|dd  Court  of  Appeal,  in  respect  of  which  rights  of 

patronage  or  other  rights  or  powers  no  provision  is  or  shall 

.  be  otherwise  made  by  or  under  the  authority  of  this  Act^ 

shall  be  exercised  as  follows,  that  is  to  say  :  if  incident  to 

tiie  office  of  any  existing  judge  shaTl  continue  to  be  exercised 

by  such  existinjg  judge  during  his  continuance  in  office  as  a 

judge  of  the  said  High  Court  or  of  the  Co'urt  of  Appeal,  and 

after  the  death,  resignation,  or  removal  from  office  of  such 

•  existing  judge  shall  be  exercised  in  such  manner  as  her 

Majesty  may  by  Sign  Manual  direct. 


Solicitors  and ' 
attomeya. 


87.  From  and  after  the  commencement  of  this  Act  all 

Eersons  admitted  as  solicitors,  attorneys,  or  proctors  of  or 
y  law  empowered  to  practise  in  any  Court,  tne  jurisdiction 
of  which  is  hereby  transferred  to  the  High  Court  of  Justice 
or  the  Court  of  Appeal,  shall  be  called  solicitors  of  the 
Supreme  Court,  and  Miall  be  entitled  to.  the  same  privil^es 
ana  be  subject  to  the  same  obligations,  so  far  as  circumstances 
will  permit,  as  if  this  Act  had  not  passed ;  and  all  persons 
who  from  time  to  time,  if  this  Act  nad  not  passed,  would 
have  been  entitled  to  be  admitted  as  solicitors,  attorneys,  or 
proctors  of  or  been  by  law  empowered  to  nractise  in  any  such 
CiHirts,  shidl  be  entitled  to  be  admittea  and  to  be  called 
solicitors  of  the  Supreme  Court,  and  shall  be  admitted  by 
the  Master  of  the  Rdls,  and  shall  as  far  as  circumstances  will 
permit,  be  entitled  as  such  solicitors  to  the  same  privileges 
and  be  subject  to  the  same  obligations  as  if  this  Act  had  not 


Any  solicitors,  attorneys,  or  proctors  to  whom  this  section 
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applies  shall  be  deemed  to  be  offioereof  the  Supreme  Court :  se  &  37  vict 
and  that  Court,  and  the  High  Court  of  Justiee,  and  the  c  66, 88.87,* 
Court  of  Appeal  respectively,  or  any   division  or  judge  ^^^' 
thereof,  may  exercise  the  same  jurisdiction  in  respect  of  such 
solicitors  or  attorneys  as  any  one  of  her  Majesty's  superior 
Courts  of  Law  or  Equity  might  previously  to  the  passing  of 
this  Act  have  exercised  in  respect  of  any  solicitor  or  attorney 
admitted  to  practise  therein. 

Amended  by  s.  14  of  the  Apt  erf  1876. 


.     PART  VI. 

JurMicti(m  of  Inferior  Courts. 

88.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  Order  in 
by  Order  in  Council  .to  confer  on  any  inferior  Court  of  civil  Council  may 
jurisdiction,  the  samejurisdiction  in  equity  and  in  Admiralty,  ^i/Y^iSdit 
respectively,  as  any  County  Court  now.  has,  or  may  hereafter  tion  on  inferior 
have,  and  such  jurisdiction,  if  and  when  conferred,  shall  be  ^™^- 
exercised  in  the  manner  by  this  Act  directed,    • 

89.  Every  inferior  Court  which  now  has  or  which  may  Powew  of 
after  the  passing  of  this  Act  have  jurisdiction  in  equity  or  {nfeno'  Courts 
at  Uw  aid  in  equity,  and  iu  Admiralty  respectively,  shall,  as  «jriffiu^ 
regards  all  causes  of  action  within  its  jurisdiction  for  the  jurisdicUon. 
time  being,  have  power  to  grant,  and  shall  griont  in  any 
proceeding  before  such  Court,  such  relief,  redress,  or  remedy, 

or  combination  of  remedies,  either  absolute  or  conditional, 
and  shall  in  every  such  proceeding  give  such  and  the  like 
effect  to  everv ground  of  defence  or  counter-claim,  equitable 
or  l^ftl  (subject  to  the  provision  next  hereinafter  con- 
tained), in  as  full  and  ample  a  manner  as  might  and  ought 
to  be  done  in  the  like  case  by  the  High  Court  of  Justice. 

Under  the  County  Cqurte.  Act,  1866  (28  &  29  Vici  c.  99,  s.  1),  County 
GonrtB  had  the  power  of  the  Court  of  Chancery  in  respect  of  adminis- 
tration up  to  £600,  and  this  included  the  power  of  restraining  by 
mjunction  an  action  in  the  superior  Coiurt,  also  in  nsspect  of  claims 
proveable  in  an  iulministration  suit'  in  the  County  Court. 

By  the  Judicature  Act,  1878,  a  24,  sub.ns.  6,  no  cause  in  the  High 
Court  can  be  restrained  by  ii^unction  by  any  other  Division  of  the 
B5gh  Court,  and  this  poTver  having  been  derived  from  the  Court  of 
Chancery  is  now  taken  away  also  from  the  County  Courts.  {Cdtibold 
V.  Prykcy^  Ex.  D.  816.)  In  such  a  case  the  course  would  seem  to  be 
to  apply  in  the  High  Court  for  a  stay  of  proceedings  under  the  latter 
part  of  &  24,  sul>-s.  6.  In  bankruptcy,  however,  the  power  of  restrain- 
ing proceedings,  even  in  the  High  Court  is  still  retained  by  the  County  . 
Courts.    {Ex  parte  DitUm,  In  re  Woods  (C. A.),  1  Ch.  D.  667.) 

Sect  89  and  a  26,  sub-s.  8,  taken  tc^ether  enable  a  Counfy  Court  in 
an  action  for  nuisance  to  grant  an  injunction  and  to  commit  for  dis- 
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ConnUr-ciaimi 
in  inferior 


from. 


36  &  37  Vict,  obedience  thereof;  and  this  and  the  following  sectioii  together  enable 
c.  66, 88.  89,  an  inferior  Court  to  give  effect  to  a  coanter^<daim  to  tne  extent  of 
90, 91.  answeri];ig  the  plaintiff's  claim,  although  the  connteiKilaim  by  itself 

'-   would  have  been  out  of  the  jurisdictiiHi  of  the  Court    CDavU  v.  Flag- 

staff  Mining  Co,  ^aAJ),SC.  Yd,  208,) 

In  Fryor  y.  The  City  OMces  Co.  (CJlO>  10  Q.  B.  D..50^,  the  judge  oi 
the  Mayor's  Court,  London,  enteied  Judgment  on  a  motion  for  new 
trial  as  if  this  section  applied' (Ord.  XL.,  r«  10)  to  inferior  Courts,  but 
the  Court  of  Appealiiela  that  he-had  no  such  power. 

90.  Wher^  in  any  proceeding  before  any  such  inferior 
Court  any  defence  or  connter-claim  of  the  defendant  in- 

Si^n^ew-  ^^^^^^  matter  beyond  the  jurisdiction  of  ttie^  Court,  such 
defence  or  counter-claim  shall  not  affect  the  competence  or 
the  duty  of  the  Court  to  dispose  of  the  whole  matter  in 
controversy  so  fiar  as  relates  to  the  demand  of  the  plaintiff  < 
and  the  defence  thereto,  but  no  relief  exceeding  that  which 
the  Court  has  jurisdiction  to  administer  shall,  be  ^iyen  to  the 
defendant  upon  any-  such  counter-claim :  Provided  always, 
that  in  such  case  it  shall  be  lawful  for  the  'High  Court,  or 
any  Division  or  judge  thereof,  if  it  shall  be  thought  fit,  on 
the  application  of  any  party  to  the  proceeding;  to  order  that 
the  wnole  proceediiig  be  transferred  from  such  inferior  Court 
to  the  Hign  Court,  or  to  any  Division  thereof;  and  in  such 
case  the  record  in  such  proceeding  shall  be  transmitted  by 
the  registrar,'  or  other  proper  officer,  of  the  inferior  Court 
to  the  said  High  Court ;  and  the  same  shall  thenceforth  be 
continued  and  prosecuted  in  the  said  High  Court  as  if  it 
had  been  onginally  commenced  therein. 

See  note  to  last  section. 

91.  The  several  rules  of  law  enacted  and  declared  by 
this  Act  shall  be  in  force  and  receive  effect  in  all  Courts 
whatsoever  .in  England,  so  far  as  the  matters  to  which 
such  rules  relate  shall  be  respectively  cognisable  by  such 
Courts. 

This  would  seem  to  refer  principally  to  the  rules  of  law  contained  in 
8. 25  as  amended  by  s.  10  of  the  Act  of  1875. 

It  was  also  held  in  the  case  of  King  v.  Hawhexwcrih,  4  Q.  B.  D.  871, 
to  have  had  the  effect  of  applying  the  Bules  of  Court  to  the  Liverpool 
Court  of  Passage. 

Counl^  Court  Bules  are  now  authorised  by  s.  27  of  the  Judicature 
Act,  1881. 

See  also  note  to  a  89,  on^. 


Rules  of  law 
to  apply  to 
inferior  Courts. 
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PART  VH 

MiseeUa/neow  Pramiana. 

92;  All  books,  documents,  {Mtpers^  and  chattels  in  the  se&drTict. 
possession  of  any  Court,  the  jurisdiction  of.  which  is  hereby  Ji^iTse^'^^' 

'transferred  to  the  High  Court  of  Justice  or  to  the  Court  of  !!5 ! 1__ 

Appeal,  or  of  any  oflSoer  or  person  attached  to  any  soek  Transfer  of 
Court,  as  such  officer,  or  by  reason  of  his  being  so  attached,  ^!j^*J^ 
shall  be  transferred  to  the  Supreme  Courts  and  shall  be  suprraie 
d^t  with  by  such  officer  or  person  in  such  maimer  as  the  Court. 
High  Court  of  Justice  or  the  Uourt  of  Appeal  may  by  order 
direct;  and  any  person  fEoliiig  to  comply  with  any  order 
made  for  the  purpose  of  riving  eiffect  to  this  section  shall  be 
guilty  of  a  contempt  of  the  Supreme  Court. 

98.  This  Act,  except  as  herein  is  e:q)ressly  directed,  shall  Saving  asto 
not,  unless  or  until  other  commissions  are  issued  in  pursuance  ^^^^  ^ 
thereof,  affect  the  drcuits  of  the  judges  or  the  issue  of  any 
.commissions  of  assize,  nisi  prius,  oyer. and  terminer,  gaol 
delivery,  or  other  commissions  for  toe  discharge  of  civu  or 
crisunal  business  on  circuit. or  otherwise,  or  any  patronage 
Tested  in  any  judges  going  circuit,  or  the  position,  siEtlaries, 
or  duties  of  any  officers  transferred  to  the  Supreme  Court 
who  are  now  officers  of  the  superior  Courts  of  common  law» 
and  who  perform  duties  in  relation  to  either  the  pivil  or 
criminal  business  transacted  on  circuit. 

See  &  16,  snb-6. 11,  and  s.  29. 
•And  ^Atft;  of  1875,6.  2a 

.94.  This  Act,  except  so  &r  as  herein  is  expr^^sly  directed,  Saying  as  to 
shall  not  affect  the  office  or  position  of  Lord  dnancellor ;  |[^,^,  **^' 
and  the  officers  of  the  Lord  Cnancellor  shall  continue  at-  '^  '^^ 
tached  to  him  in  the  same  manner  as  if  this  Act  had  not 
.  passed;  and  all  duties,  which  any  officer  of  the  Court  of 
Chancery  may  now  be  reauired  to  perform  in  aid  of  any 
duty  whatsoever  of  the  Lord  Chancellor,  may  in  like  manner 
be  required  to  be  performed  by  such  officer  when  transferred 
to  the  Supreme  Court,  and- by  his  successors. 

95.  This  Act,  except  so  fiEtr  as  is  herein  expressly  directed.  Saying  as  to 
shall  not  affect  the  omces,  position,  or  functions  of  the  Chan-  ^^*^^**''  ^ 
cellor  of  the  County  Palatme  of  Lancaster.  ^  '' 

96.  The  Chancellor  of  the  Exchequer  shall  not  be  a  judge  Saying  as  to 
of  the  High  Court  of  Justice,  or  of  the  Court  of  Appeal,  J'^^^h'^'uL 
and  shall  cease  to  exercise  any  judicial  functions  hitherto     *    ^  ^^^^' 
exercised  by  him  as  a  judge  of  the  Court  of  Exdiequer ;  but 


cellor. 
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36  &  37  Vict, 
c.  66, 88. 96, 97, 

98,  99,  100. 

and  sheriffs. 


Saving  as  to 
Lord  Treasurer 
and  office  of 
the  Receipt  of 
Exchequer. 


Provisions  as 
to  Great  Seal 
being  in  com- 
mission^    * 


Provision  at  to 
Commissioiis 
in  Counties 
Palatine. 


Interpretation 
of  terms. 


save  as  aforesaid  he  shall  remain,  in  the  same  position  as  to 
duties  and  salary,  and  other  incidents  of  his'omce,  as  if  this 
Act  had  not  passed.  The  same  order  and  course  with  respect 
to  the  appointment  of  sheriffs,  shall  be  used  and  observed  in 
ihe  Exchequer  (a)  Division  of  the  isaid  High  Court  as  has  been 
heretofore  used  and  observed  in  the  Court  of  Exchequer. 

By  the  Order  in  Council  mentioned  in  note  to  s.  81,  all  the  proceed- 
ings assigned  to  the  Exchequer  Division  were  thereafter  assigned  to 
the  Queen's  Bench  Division.    See  also  Act  of  1881>  s.  16, 17. 

97.  Nothing  in  thi^  Act  contained  shall  affect  the  o£Sce 
of  Lord  Treasurer,  except  that  any  Lord  Treasurer  shall  not 
hereafter  exercise  any  judicial  functions  hitherto  exercised 
by  him  as  a  judge  of  the  Court  of  Exchequer;  and  nothing 
in  this  Act  shall  affect  the  office  of  the*  receipt  of  the 
Exchequer.  *       * 

9$.  When  the  Great  Seal  is  in  commission^  the  Lords 
Commissioners  shall  represent  the  Lord  Chancellor  for  the 
purpose  of  this  Act,  save  that  as  to  the  presidency  of  the 
Court  of  Appeal,  and  the  appointment  or  approval  of  officers, 
or  the  sanction  to  any  order  for  the  remov^  of  officers,  or 
any  other  act  to  which  the  concurrence  or  presence  of  the 
Lord  Chancellor  is  hereby  nlade  necessary,  the  powers  given 
to  the  Lord  Chancellor  by  this  Act- may  be  exercised  by  the 
Senior  Lord  Commissioner  for  the  time  being. 

99*  From  and  after  the  commencement  of  this  Act^  the 
Counties  Palatine  of  Lancaster  and  Durham  shall  respec- 
tively cease  to  be  counties  palatine,  so  far  as  respects  the 
issue  of  commissions  of  assize,  or  other  like  commissions,  but 
not  further  or  otherwise ;  and  all  such  commissions  may  be 
issued  for  the  trial  of  all  causes  and  matters  within  such 
counties  respectively  in  the  same  manner  in  all  respects  as 
in  any  other  counties  of  England  and  Wales. 

100.  In  the  construction  of  this  Act,  unless  there  is  any- 
thing in  the  subject  or  context  repusnaut  thereto,  the  several 
words  hereinafter  mentioned  shall  have,  or  include^  the 
meanings  following ;  (that  is  to  say,) 
"Lord  Chancellor"  "^"^   :«^i,.j^ 
Great  Seal.  .  . 

\  "The  High  Cotirt  of  Chancery"  shall  include  the  Lord 
Chancellor. 
"The  Court  of  Appeal  in  Chancery"  shall  include  the 

Lord  Chancellor,  as  a  judge  on  rehearing  or  appeal. 
"  London  Court  of  Bankruptcy "  shall  include  the  chief 
.  judge  in  bankruptcy. 


shall  include  Lord  Keeper  of  the 


(a)  Now  by  the  Queen's  Bench  Division. 
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"The  Treastur"  shall  mean  the  Commissioners  of  Her  36&37Vict. 
Majesty's  Treasury  for  the  time  being,  or  any  two  c.  66,  s.  loo. 
of  them. 

**  Boles  of  Court "  shall  include  forms. 

"Caase"  shall  include  any  action^  suit,  or  other  original  "Cause." 
proceeding  between  a  plaintiff  and  a  defendant,  and 
any  criminal  proceeding  by  the  Crown. 

"  Suit  '•  shall  include  action. 

"Action"  shall  mean  a  civil  proceeding  commenced  by  "Action."    • 
writ;  or  in  such  other  manner  as  may  be  prescribed 
by  Rules  of  Court ;  and  shall  not  include  a  criminal 
proceeding  by  Ihe  Crown.  '      * 

"Plaintiff"  shall  include  ^verv  person  asking  any  relief 
rotberwise  than  by  way  of  counter-claim  as  a  defen- 
oant^  .against  any  other  per^ii  by  any  form  of  pro- 
ceeding, whether  the  same  be  taken  by  action,  suit, 
petition,  motion,  sununons,  or  otherwise. 

"  Petitioner  "  shall  include  eyery  person  making  any  appli- 
cation to  the  Court,  either  by  petition,  motion,  or 
summons,  otherwise  than  as  against  any  defendant. 
.  **  Defendant "  shall  include  eyery  person  seryed  with  any 
writ  of  summons  or  process,  or  seryed  with  notice  of, 
or  entitled  to  attend  imy  proceedings. 

"  Party  "  shall  include  eyery  person  seryed  with  notice  of, 

•  or  attending  any  proceeding,  although  not  named  on 
the  record. 

"  Ifetter"  shall  include  eyery  proceeding  in  the  Court  not  "Matter." 
in  a  cause. 

** Pleading"  shall  include  any  petition  or  -summons,  and  "PieacUng." 
also  shall  Indode  the  statements  in  writing  of  the 
claim  or  demand  of  any  plaintiff,  and  of  the  defence 
of  an^  defendant  thereto,  and  of  the  reply  of  the 
plaintiff  to  any  counter-claim  jof  a  defendant. 

"Judgment"  shall  include  decree. 

"  Order  "  shall  include  rale. 

"  Oath "  shall  include  solemn  affirmation  and  statutory 
declaration. 

"  Crown  cases  reseryed  "  shall  mean  such  questions  of  law 
reseryed  in  criminal  trials  as  are  mentioned  in  the  Act 
of  the  eleventh  and  twelfth  years  of  Her  Majesty's 
reign,  chapter  seventy-eight, 

"Pension"  shall  include  retirement  and  superannuation 
allowance. 

"Existing"  ^hall  mean  existing  at  the  time  appointed  for  « ExiBting.'' 
the  commencement  of  this  Act. 

Bj  Drd.  LXXT.  the  provisions  of  this  section  apply  to  the  Bules  t)f 
Court 
[Schedule.    Bepealed  by  Actof  18760 
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THE 


SUPREME  COURT  OF  JUDICATURE 
ACT,  1875. 


88  &  39  Vict, 
c  77,  w.  1,  2. 


Short  title, 
and  constmo- 
tion  with 
36  &  37  Vict. 
c66. 


Commence- 
meat  of  Act. 


38  &  89  Vict.  0.  77. 

An  Act  to  amend  a/nd  extend  the  Supreme  (hurt  of  JudiecUwre 
Aet,l%li.  .  [11th  August,  1875,] 

Whebeas  it  is  expedient  to  amend  and  extend  the  Supreme 
Court  -of  Judicature  Act,- 1873 : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  'tenor 
thereof,  be  construed  as  one  with  the  Supreme  Court  of 
Judicature  Act,  1873,  (in  this  .Act  referred  to  as  the  prin- 
cipal Act,)  and  together  with  the  prinoipal  Act  may  be  cited 
as  the  Supreme  Conct  of  Judicature  Acts,  1873  and  1875, 
and  this  Act  may  be  cited  separately  as  the  Supreme  Court 
of  Judicature  Act,  1875. 

2.  This  Act,  except  any  provision  thereof  which  is  de- 
.  clared  to  take  effect  oefore  tne  commencement  of  this  Act, 

shall  commence  and  come  into  operation  on  the  first  day  of 
Notember,  1875.  ;. 

Sections  twerUy,  twenty-one,  and  fifty-five  of  the  vrindpal 
Act  shaU  not  commence  or  come  into  operation  wntu  thepni 
day  of  November  J  1876,  and  vmiil  the  said  sections  come  into 
operation  an  appeal  may  he  brought  to  the  House  of  Lords  from 
any  judgment  or  order  of  the  Court  of  Appeal  hereinafter 
mentioned  in  awy  case  in,  which  any  appeal  or  error  might 
now  Jbe  brought  to  the  House  of  Lords  or  to  Her  Majesty  in 
Council  from  a  similar  judgment^  decrecy  or  yyrder  of  any 
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Court  or  judge  whose  jtmsdidion  islyihe  prineipal  Aot  trcmfh'  38  &  39  Vict. 
^err&i  to  the  High  Court  qfJustiee  or  the  Court  of  Appeal,  or  c  77,  m.  2, 3,4. 
in  any  ease  in  which  leave  to  appeal  shdU  be  givenbytne  Court 
ofAppeaL 

^     The  sectibiiB  heie  referred  to,  and  the-^rt  of  this  section  in  italics 
were  ail  repealed  by  8. 21  of  the  Act  of  1876. 

3.  Whereas  by  section  fi7e  of  the  principal  Act  it  is  pro-  Expiuiation  of 
Tided  as  follows :  **  that  if  at  the  commencement  of  this  Act  ^^^  ^^  J*^* 
the  number  of  puisne  justices  and  junior  barons  who  shall  ^  number  of 
become  judges  of  the  said  High  Court  shall  exceed  twelve  in  Judges. 
the  whole,  no  new  iudge  of  the  said  High  Court  shall  be 
appointed  in  the  place  of  any  such  puisne  justice  or  junior 
baron  who  shall  die  or  resign,  whue  such  whole  number 
shall  exceed  twelve,  it  being  intended  that,  the  permanent 
number  of  judges  of  the  said  High  Court  shall  not  exceed 
twenty-one;"  and  whereas,^  having  regard  to  thd  state  of 
business,  in  the  several  Courts  wnose  turisdiction  is  trans- 
ferred by  the  principal  Act  to  the  High  Court  of  Justice,  it 
is  expedient  that  the  number  of  judges  thereof  should  not  at 
present  be  reduced :  Be  it  enacted,  that  so  much  of  the  said 
section,  as  is  hereinbefore  recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deeo^.to  be  a  per- 
manent judge  of  that  Court,  and  the '  pro^dsions  of  the 
said  section  relating  to  the  appointment  and  style  of  the 
judges  of  the  said  High  Court  shall  not  apply  to  the  Lord 
Chancellor. 

The  number  6f  judges  was  increased  by  one  under  the  Act  of  1877, 
ss.  2,3,  the  additional  judge  being  attached  to  the  Chancery  Division. 

4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the  Constitution  of 
principal  Act  referred  to  as  the  Court  of  Appeal,  shall  be^***^®^ 
constituted  as  follows :  There  shall  be  five  ex-oflBcio  judges  ^^^^' 
thereof,  and  also  so  mai^  ordinary  judges,  not  exceeding  ti^ree 
at  any  one  time  (a),  as  Her  Majesty  shaXi.  fcom  time  to  time 
appoint 

The  ex-officio  judges  shall  be  the  Lord  Chancellor,  the 
Lord  Chief  Justjce  of  England,  the  Master  of  the  Bolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Cliief 
Ba/ron  cf  the  Exchequer. 

The  first  ordinary  judges  of  the  said  Court  shall  be  the  Court  of 
present  Lords  Justices  of  Appeal  in- Chancery,  and'such  one  Appeal. 
other  person  as  Her  Majesty  may  be  pleased  to  appoint  by 
letters  patent.      Such  appointment  may  ]be  made  either 

(a)  Repcalod.    Act  of  1876,  s.  15. 
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d8&  39  Vict,    before  or  after  the  commencemelit  of  this  Act,  1;>at  if  ifiade 
<^-  "^7, 8. 4.        before  flhall  take  effect  at  the  commenceipeDt  oi  the  Act. 

The  ordinary  jadges  of  the  Court  of  Appeal  shall  be 
styled  Justices  of  Appeal. 

The  Lord  Chancellor  may  by  writing  addressed  to  the 
president  of  any  one  or  more  of  the  following  Divisions  of  the 
High  Court  of  tfustice,  that  is  to  say,  the  Queen's  Bench  Divi- 
sion, the  Oornnm  Pleas  Divimn,  the  Exdiequer  Division  (a), 
and  the  Probate,  Di?orc€f,  and  Admiralty  Division^  request 
the  attendance  at  any  time,  except  during  the  times  of  the 
spring  or  summer  circuits,  of  an  additional  jadge  from  such 
Division  or  Divisions  (not  being  ex-officio  judge  or  judges  of 
the  Court  *of  Appeal)  at  the  sittings  of  the  Court  of  Appeal^ 
and  a  judge,  to  be  selected  by  the  Division  from  which  bis 
attendance  is  requested,  shall  attend  accordingly. 

Every  additional  judge,  during  the  time  tnat  he  attends 
the  sittings  of  Her  Majesty's  Court,  of  Appeal,  shall  hav^  all 
thQ  jurisoiction  and  powers  of  a  "judge  of  the  said  Court  of 
Appeal,  but  he  shall  not  otherwise  be  deemed  to  be  a  jud^e 
of  the  said  Court,  or  to  have  ceased  to  be  a  judge  of  the 
Division  of  the  High  Court  of  Justice  to  which  he  belongs. 

Section  fifty^four  of  the  principal  Act  is  hereby  repHealed, 
and  instead  thereof  the  following  enactment  shall  take  effect  T 
No  judge  of  the  said  Court  of  Appeal  shall  sit  as  a  judge  on 
the  hearing  of  an  appeal  from  any  judgment  or  order  made 
bv  himself  or  made  by  any  Divisional  Court  of  the  High 
dourt  of  which  he  was  and  is  a  member  (b). 

Whenever  the  oflSce  of  an  ordinary  judge  of  the  Court  of 
Appeal  becomes  vacant  a  new  judge  may  be  appointed 
thereto  by  Her  Majesty  by  letters  patent 

Sincp  the  Order  in  Council  of  December  16,  1880,  by  which  the 
oflSces  of  the  Lord  Chief  Jtistice  of  the  Cpmmon  Pleas  and  Lord  Chief 
Baron  were  reduced  to  equality  with  ordinary  judgeships,  and  by  the 
transfer  under  s.  15  of  the  Act  of  .1876,  the  appointment  of  ah  addi- 
tional judge  under  the  Act  of  1877  to  the  Chancery  Division,  and  the 
anpointment  of  the  President  of  the  Probate,  Divorce,  and  Admiralty 
•  Invision  as  an  ex  officio  judge  of  Hie  Court  of  Appeal,  the  permanent 
transfer  of  the  Master  of  the  Bolls  to  the  Court  of  Appeal,  and  the 
appointment  of  a  puisne  judge  of  the  High  Court  in  his  place  under 
the  Act  of  1881,  ss.  2, 8, 4, 5,  the  Supreme  Court  now  consists  of  tiie 
following: —  * 

Court  op  Appeal. 

The  Lord  Chancellor  (President), 

The  Lord  Chief  Justice  of  England  (Vice-President), 

ra)  See  8.  81,  Act  of  1878. 

(b)  By  sect  11  of  the  Act  of  1881,  a  judge  of  the  Court  of  Appeal  is 
not  disqualified  from  sitting  if  he  was  not  present  at  the  argument  or 
decision  in  the  Divisional  Court. 
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The  Master  of  thfi  Rolls,                                                                   38  &  39  Vict. 
ThefiveliOrds  Justices  of  Appeal,                                            .         €.77,88.5,6,7. 
And  the  President  of  the  Pno&te,  Divorce,  and  Admiralty  Division.  ' 

High  Ooubt  of  Justioe. 

Chancery  Division : — 
The  Lord  Chancellor  (President), 

One  Vice-Chancellor  (who  is  also  Chief  Jndge  in  Bankruptcy), 
And  four  tFnstices  of  the  High  Conri 

Queen^s  Bench  Division  ;— 
.   The-Lord  Chief  Jnstioe  of  £ng 
And  fonrtoen  Justices  of  the  ] 

ProbcUe,  Divorce,  and  Admiralty  Division : — 

The  President, 
■     And  one  Justice  of  the  High  C!ouri 

5.  All  the  judges,  of  the  High  (Tourt  of  Justioe,  and  of  the  Tenure  of 
Court  of  Appeal  respectively,  with  the  exception  of  the  Lord  °^<*  of  judgei 
Chancellor,  shall  hold  Iheir  offices  as  sncn  judges  respeo-  ^©^ 
tively  during  good  behaviour,  subject  to  a  power  of  removal 

by  Her  Majes^,  on  an  address  presented  to  Her  Majesty  by 

both  Houses  or  Parliament.    No  judge  of  either  of  the  said  Judges  not  to 

Courts  shall  be  capable  of  being  elected  to  or  of  sitting  in .  Jj*  ^  ^^^^^  ^^ 

the  Bouse  of  Commons.    Every  person  appointed  aft^  the  ^"^°"* 

passing  erf  this  Act  to  be  judge  oi  either  of  the  said  Courts 

(other  than  the  Lord  Chancellor^,  wh^n  he  enters  on  the 

execution  of  his  office,  shall  take,  m  the  presence  of  the  Lord 

Chancellor,  the  oath  of  allegiance,  and  judicial  oath  as 

defined  by  the  Promissory  Oaths  Act,  1868.     The  oaths 

to  be  taken  by  the  Lord  Chancellor  shall  be  the  same  as  . 

heretofore. 

6.  The  Lord  Chancellor  shall  be  piresident  of  the  Court  Precedence  of 
of  Appeal;  the  other   ex-officio  judges  of  the  Court  of  J^^^K^- 
Appeal  shall  rank  in  the  order  of  their  pifesent  respective 

official  precedence.  The  ordinary  judges  of*  the  Court  of 
Appeal,  if  not  entitled  to  precedence  as  peers  or  privy 
councillors,  shall  rank  according  to  the  priority  of  their 
respective  appointments  as  such  judges.   • 

The  judges  of  the  High  Court  of  Justice  who  are  not  also 
judges  of  the  Court  of  Appeal  shall  rank  next  after  the 
judges  of  the  Court  of  Appeal,  and,  'among  themselves 
(subject  to  the  proviaons  in  the  principal  Act  contained  as 
to  existing  judges),  according  to  the  priority  oi  their  re- 
spective appointments^ 

7.  Any  jurisdiction  usually  vested  in  the  Lords  Justices  Juriidiction  of 
of  Appeal  m  Chancery,  or  either  of  them,  in  relation  to  the  p^  Jmti^ 
per^ns  and  estates  of  idiots,  lunatics,  and  persons  of  un-  lunatSf  ^ 
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38  k  39  Vict,  sound  mind,  shall  be  exercised  by  such  judge  or  judges  of 
c.  77, 8s.  7, 8.  the  High  Court  of  Justice  or  Court  of  Appeal  as  may  b© 
'•  '  entrusted  by  the  sign  manual  of  Her  Majesty  or  Her  succes- 

sors with  the  care  and  commitment  of  the  custody  of  such 
Krsons  and  estates;  and  all  enactments  referring  to  the 
»rds  Justices  as  so  intrusted  shietll  be  construed  as. if  such 
judge  or  judges  so  intrusted  had  been  named  therein  instead 
of  such  Lonb  Justices :  Provided  that  each  of  the  persons 
who  may  at  the  commencement  of  the  principal  Act  be 
Lords  Justices  of  Appeal  in  Chancery  shall,  during  snoh 
time  as  he  continues  to  be  a  judge  of  the  Court  of  Appeal, 
and  is  intrusted  as  aforesaid,  retain  the  jurisdiction  vested  in 
him  ill  relation  to  such  persons  and  €i0tates.as  aforesaid. 

See  the  Lunacy  Begulation  Act,  1863,  16  &  17  Vict  c.  70;  as 
amended  by  80  &  31  Vict.  c.  87,  s.  13 ;  and  see  also  15  &  16  Viet  c.  87, 
8.  16. 

For  the  procedure  in  actions  by  or  against  persons  of  xmsound  mind, 
see  Ord.  XVI,  r.  17.  *   . 

The  jurisdiction  of  the  Lord  Chancellor  and  Lords  Justices  in 
Lunacy  is  not  transferred  to  the  High  C!oart;  but  lunacy  appeals  are 
'  transferred  to  the  Court  of  Appeal  (See  Act  of  1873,  s.  17,  snb^s.  8 ; 
a  18,  snb-s.  6.  ' 

The  Chancery  Division  has  the  power  of  control  of  the  income  of  a 
person  of  unsound  mind  in  respect  of  maintenance,  but  no  oontrol 
over  the  person.    {In  re  Bligh  (C.  A),  12  Ch.  D.  364.); 

Admiralty  •  8.  Whereas  by  section  eleven  of  the  principal  Act  it  is  pro- 
Judges  and  vided  as  follows :  "  Every  existitig  judge,  who  is  by  this  Act 
registrar.  made  a  judgo  of  the  High  Court  of  Justice  or  an  ordinary- 
judge  of  the  Court  of  Appeal  shall,  as  to  tenure  of  office,  rank, 
title,  salary,  pension,  patronetge,  and  powers  of  appointment 
or  dismissal,  and  all  other  privileges  and  disqnaiifications, 
remain  in  the  same  condition  m  if  this  Act  had  not  passed ; 
and,  subject  to  the  change  effected  in  their  jurisdiction  and 
duties  by  or  in  pursuance  of  the  provisions  of  this  Act,  each 
of  the  said  existing  judges  shall  be  capable  of  performing 
and  liable  to  perform  all  duties  which  he  would  have  been 
capable  of  penorming  or  liable  to  perform  in  pursuance  of 
any  Act  of-  Parliament,  law,  or  custom  if  this  Act  had  not 
passed.  No  judge  appointed  before  the  passing  of  this  Act 
shall  be  required  to  act  under  any  commission  of  assize,  nisi 
prius,  oyer  and  terminer,  or  gaol  delivery,  unless  he  Was  so 
liable  by  usage  or  custom  at  the  commencement  of  this 
Act:" 

And  whereas  the  Judge  of  the  High  Court  of  Admiralty 
is  by  the  principal  Act  appointed  a  Judge  of  the  High  Court 
of  Justice: 

And  whereas  such  judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  judges  of  the  superior 
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Courts  of  Gotomon  Law^  but  holds  certain  ecclesiastical  and  33  &  39  "^ict. 
other  offices  in  addition  to  the  office  of  Judge  of  the  High  c  77,  s.  a. 
Court  of  Admiralty : 

•  And  whereas  it  is  expedient  thai  such  judge,  if  he  b^ 
willing  to  relinquish  such  other  offices,  should  be  placed  in 
the  same  position  as  to  rank,  salary,  and  peusion  as  the  other 
puisne  jui^ges  of  the  siaperior  Courts  of  Common  Law : 

Be  it  enacted  that— 

If  the  existing  judge  of*  the  High  Court  of  Admiralty, 
under  his  hand  signifies  to  the  Lord  Chancellor  in  writing, 
before  the  commencement  of  the  principal  Act,  that  he  is 
willing  to  relinquish  such  other  offices  as  aforesaid,  and  does 
before  the  oomn^pncement  of  the  principal  Act  resi^  all 
other  offices  of  emolument  held  by  him  except  the  office 
ot  Judge  of  the  High  Court  of  Aomiralty,  he  shall,  from 
and  after  the  commencement  of  the  principal  Act,  be  entitled 
to .  the  same  rank;  salary,  and  pension  as  if  he  had  been 
ai^inted  a  judge  of  the  High  Court  of  Justice  immediateljr 
on  the  commencement  of  the  principal  Act,  with  this  addi- 
tion, that,  in  reckoning  service  for  the  purposes  of  his  pen- 
sion, his  service  as  a  judge  of  the  High  Court  of  Admiralty 
shall  be  reckoned  in  the  same  manner  as  if  the  High  Court 
'  of  Justice  had  been  established  at  the  time  of  his  accepting 
the  office  of  Judge  of  the  High  Court  of  Admiralty,  and  he 
had  continued  from  such  time  to  be  a  judge  of  the  said  High 
Court  of  Justice. 

The  present  Jiolder  of  the  office  of  Begistrar  of  Her 
Majesty  in  Ecclesiastical  and  Admiralty  causes,  shall,  as 
respects  any  appeals  in  which  he  would  otherwise  be  con* 
cerned  coining  Mrithin  the  cognizance  of  the  Court  of  Appeal, 
be  deemed  to  be  an  officer  attached  to  the  Supreme  Oourt ; 
And  the  office  so  far  as  respects  the  duties  ip  relation  to  such 
appeals  as  aforesaid,  shall  be  deemed  to  be  a  separate  office 
within  the  meaning  of  sec^tion  seventyHseven  of  tne  principal 
Act,  and  may  be  dealt  with  accordingly.  He  shall  be 
entitled,  in  so  far  as  he  sustains  any  loss  of  emoluments  by 
or  in  consequence  of  the  principal  Act  or  this  Act,  to  prefer 
a  claim  to  the  Treasury  in  the  same  manner  as  an  officer 
paid  out  of  fees  whose  emoluments  are  affected  by  the  pass- 
ing of  the  principal  Act  is  entitled  to  do  unaer  section 
eighty  of  the  principal  Act. 

Subject  as  aforesaid,  the  person  who  is  at  the  time  of  the 
passtiqe  of  this  Act  registrar  of  Her  Majesty  in  Ecclesiastical 
and  Aamiralty  causes  shall,  notwithstanding  anything  in  the 
principal  Act  or  this  Act,  have  the  sttme  rank  and  hold  his 
office  upon  the  same  tenure  and  upon  the  same  terms  and 
conditions  as  heretofore;  but  it  snail  be  lawful  for  Her 
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as  &  39  Vict. 
c.  77,  8S.  8,  9. 


London  Court 
of  Bankruptcy 
not  to  be 
transferred  to 
High  Court  of 
Justice. 


Majesty  by  Order  in  Gotincil  made  upon  the  re(K)mmenda- 
tion  of' the  Lord  Chancellor  with  the  concurrence  of  tl^ 
Treasury,  to  make,  notwithstanding  anything  contained  in 
^ny  Act  of  Parliament,  such  arrangements  with  respect 
to  the  duties  of  the  said  last-mentioned  ofiSce,  either  by 
abolition  thereof  or  otherwise,  as  to  Her  Majesty  may  seem 
expedient:  Provided  th&t  such  order  ^hall  not  take  effect 
during  the  continuance  in  such  office  of  the  said  person  so 
being  registrar  at  the  time  of  the  passing  of  this  Act,  without  - 
his  assent. 

Every  judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  (a)  of  the  said  High  Court  of  Justice  appointed  after 
the  passing  of  this  Act  shall,  so  far  as  the  atate  of  business  in 
the  said  Division  will  admit,  share  with  the  judges  mentioned 
in  section  thirty-seven  of  the  principal  Act  the  duty  of  hold- 
ing sittings  for  trials  by  jury  in  London  and  Middlesex,  and 
sittings  under  commissions  of  assise,  oyer  and  terminer,  and 
gaol  delivery. 

9.  The  London  Court  of  Bankruptcy  shall  not  be  united 
or  consolidated  with  the  Supreme  Court  of  Judicature,,  and 
the  jurisdiction  of  that  Court  shall  not  be  transferred  under 
the  principal  Act  to  the  High  Court  />f  Justice,  but  shall 
contmue  the  same  in  all  respects  as  if  such  transfer  had  not 
been  made  by  the  principal  Act,  and  the  principal  Act  shall 
be  construed  as  if  such  union,  consolidation,  and  transfer 
had  not  been  made :  Provided  that — 
^1.)  The  office  of  Chief  Judge  in  Bankruptcy  shall  be 
filled  by  such  one  of  the  Judges  of  the  High  Court 
of  Justice  appointed  since  the  passing  of  tne  Bank- 
ruptcy, Act,  1869,  or,  with  his  consent,  of  such  one  of 
the  judges  appointed  prior  to  the  passing  of  the 
last-mentioned  Act,  as  may  be  appointecT  by  the 
Lord  Chancellor  to  that  office ;  and 
(2.)  The  appeal  from  the  London  Court  of  Bankruptcy 
shall  lie  to  the  Court  of  Appeal  in  £uxM)rdance  with  * 
the  principal  Act. 

See  the  Bankruptcy  Act,  1869, 82  &  83  Vict  c.  71,.ss.  69-72. 

The  Ooutt  of  Bankruptcy,  though  not  liable  to  be  restrained,  retains 
its  power  of  restraining  proceedings  in  other  Courts  (Ex  parte  DUton^ 
In  re  Woods  (O.AJ),  1  Ch,  D.  567) ;  and  it  would  seem  that  this  power 
remained  with  the  County  Courts  exercising  bankruptcy  jurisdiction 
under  the  Bankruptcy  Act,  1869. 

Now  by  the  Bankruptcy  Act,  1883  (46  &  47  Vict  c  52),  s;  93,  the 
London  Court  of  Bankruptcy  will  form  part  Qf  the  Supreme  Court  of 

(a)  Mr.  Justice  Butt  having  succeeded  Sir  R.  Phillimore  is  under  the 
.  obli^tion  of  going  circuit,  &c. 
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Judicature,  and  by  8.  94  all  Bankmptcy  matters  shall  at  the  com-  3d  &  39  Vict. 

mencement  of  the  Act  (Ist  Jan.  1884),  be  assigned  to  snob  Division  c.  77,  as.  9, 10. 

of  the  High  CJonrt  as  the  LordOhancellor  may  from  time  to  time  — : 

direct 

10.  Whereas  by  section  twenty-five  of  the  principal  Act,  Amendment  of 
after  reciting  that  it  is  expedient  to  amend  and  declare  the  ^^  *  ^^  J^^^- 
law  to   be   thereafter  administered  in  England  as  to.  the  tiridwof'i^ 
mattery  next  thereinafter  mentioned,  certEiiQ  enactments  are  upon  certain 
made  with  respect  to  the  law,  and  it  is  expedient  to  amend  v^^^ 
the  said  section :  Be  it  therefore  enacted  as  follows : — 

Snb-section  one  of  clause  twenty-five  of  the  principal  Act 
is  hereby  repealed,  and  instead  thereof  the  following  enact- 
ment shall  take"  effect ;  (that  is  to  say,)  In  tlie  administration 
by  the"  Court  of  the  assets  of  any  person  who  may  die  after 
the  oommeacement  of  this  Act,  and  whose  estate  may  prove 
to  be  insufficient  for  the  payment  in  foil  of  his  debts  and 
liabilities,  and  in  the  windmg  up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  whose  assets  may  prove  to 
be  insufficient  for  the  payment  of  its  debts  and  liabilities  and 
the  costs  of  winding,  up,  the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabili- 
ties resp<3ctivjely,  as  may  be  in  force  for  the  time  being-  under 
the  law  of  btuiKruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  diviaends  out  of 
the  estate  of  any  such  deceased  jperson,  or  out  of  the  assets  of 
any  such  company,  may  come  in  under  the  decree  or  order 
for  the  administration  of  such  estate,  or  under  the  winding 
up  of  such  company,  and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to  by  yirtue  of  this 
Act^ 

In  sub-section  seven  of  the  said  section,  the  reference  to 
the  date  of  the  passing  of  the  principal  Act  shall  be  deemed 
to  refer  to  the  -date  of  thd  commencement  of  the  principal 
Act 

Respective  rights  of  seeured  and  unsecured  creditors.] 
See  Bankruptcy  Act,  1869,  s.  40,  and  Bankruptcy  Rules,  1870,  rr.  99, 
100, 101,  under  which  in  order  to  prove  for  his  whole  debt  a  secured 
er^tor  must  give  up  his  security,  or  he  may  assess  the  value  of  his 
security  and  prove  for  the  balance,  and  then  if  the  security  produces 
more  thiui  the  assessed  value,  the  excess  must  be  paid  over  to  the 
buikrupf  s  estate.  Whereas  the  rule  in  Chancery  allowed  a  secured 
creditor  to  realize  his  security,  ana  also  prove  for  his  whole  debt,  so 
long  as  he  did  not  receive  more  than  20^.  in  the  pound.  As  to  position 
of  secured  creditor  after  1st  January,  1884,  see  46  &  47  Yict  c  52, 
B.  39,  and  rr.  9  to  17  of  Second  Schedule  to  that  Act.  But  the  pro- 
Visions  of  the  Bankruptcy  Act  as  to  avoiding  certain  securities  in 

'  F       .  • 
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38  &  39  Vict, 
c.  77,  Si.  10, 11, 


Proyision  ai  to 
option  for  any 
plaintiff  (sub- 
ject to  Rules) 
to  choose  in 
what  division 
he  will  sue, — 
in  substitution 
for  36  &  37 
Vict.  c.  66, 
8.35. 


certain  eyents  under  ss.  87-93  are  not  imported  by  this  flection.  (See 
In  re  Withemsea  Brickworks  (C.A.),  16  Ch.  D.  837.) 

"  Debts  and  liabilities  proyable,  and  valuation  of  annnities,''  Ac] 

See  Bankruptcy  Act;  1869,  s.  31  (s.  37  of  the  Act  of  1883),  and  the 
provisions  as  to  interest  on  a  debt  in  bankruptcy.  Bankruptcy  Bulesy 
1870,  r.  77.    (In  re  SummerB,  13  Ch.  D.  136.) 

The  provisions  of  s.  32  (s.  40  of  the  Act  of  1883\  as  to  priority  ci 
payment  of  certain  debts,  are  not  imported  into  tne  Judicature  Act 
by  this  section.  In  re  Albion  8ted  and  Wire  Oo,,  7  Ch.  D.  547  (where 
the  meaning  of  the  section  is  explained).  Nor  are  the  provisions  of 
8. 15  (s.  44  of  the  Act  of  1888)  as  to  property  in  the  order  or  disi)ositiQB 
of  a  bankrupt  trader.  (In  re  Ch-umlin  Viaduct  Works  Co,,ll  Ch.  D. 
756.) 

Administration.] 

In  the  administration  of  assets  of  deceased  persons  the  right  of  an 
executor  to  retain  money  due  to  him  (Lee  v.  NuttaU  (C.A.),  12  Ch.  IX 
61),  and  the  right  of  a  judgment  creditor  to  be  paid  in  priority  to 
otner  creditors  is  not  {mectod  by  this  section.  {Smith  v.  Morgan^ 
5  0.  P.  D.  337,  following  In  re  Wi^iams,  Williams  v.  Wiaiams,  L.  R. 
15  Eq.  270.) '  Although  in  bankruptcy  under  the  Act  of  1869  a  judg- 
ment creditor  is  not  a  secured  cremtor  unless  he  has  obtained  securi^ 
(a)  by  issuing  execution  and  seizure  before  the  act  of  bankruptcy,  or 
in  the  case  of  a  trade  debt  for  more  than  501.,  fourteen  days  before 
notice  of  a  petition  in  bankruptcy ;  or  (h)  by  serving  a  garnishee  order 
nisi  before  an  act  of  bankruptcy  (Ex  parte  Josdyne,  In  re  Watt  (C.A.), 
8  Ch.  D.  327) ;  or  (c)  by  seizing  under  an  elegit  (Ex  parte  AhboH,  In 
re  Gourlay  (C.A.)  15  Ch.  D.  447.) 

Winding-un.] 

In  the  winding  up  of  an  insolvent  company  a  judgment  creditor  is 
or  may  be  restrained  under  ss.  85,  87,  of  the  (Companies  Act,  1862/ 
from  forcing  his  judgment  unless  allowed  by  the  Clourt  to  proceed, 
or  he  has  aLreadv  sold  under  his  execution  (see  In  re  Withemsea 
Brickworks  (supra) ;  but  a  garnishee  order  served  on  a  debtor  to  the 
company  puts  the  judgment  creditor  in  the  position  of  a  secured 
creditor.    (In  re  Stanhope  SUkstone  Collieries  Co.  (C.A.),  11  Ch.  D.  160.^ 

But  this  section  does  not  give  to  a  landl<ml  a  right  <^  distress 
against  a  company  in  liquidation  (In  re  Bridgewater  Engineering  Co,, 
12  Ch.  D.  181),  nor  to  a  contributory  a  right  to  set-off  a  judigment  debt 
due  to  him.    (In  re  General  Works  Co,,  12  Ch.  D.  765.) 

Nor  does  it  enable  a  lessor  to  daim  in  respect  of  liability  for  friture 
rent,  at  all  events  when  there  has  been  no  breach  of  covenant.  (In  re 
Westboume  Orove  Drapery  Co,,  6  Ch.  D.  248.) 

And  it  does  not  take  away  the  right  of  a  creditogr  (who  is  a  ehare- 
holder  and  has  paid  up  his  calls)  to  receive  a  dividend.  (In  r§  West  of 
England  Bank,  Ex  parte  Brown,  12  Ch.  D.  823.) 

.  11.  Subject  to  any  Bales  of  C!ourt  and  to  the  proyisions  of 
the  principal  Act  and  this  Act,  and  to  the  power  of  transfer, 
every  person  by  whom  any  cause  or  matter  may  be  com- 
mencea  in  the  said  High  C/ourt  of  Justice,  shall  assi^  sach 
cause  or  matter  to  one  of  the  Divisions  of  the  saia  High 
Court  as  he  may  think  fit,  \>j  marking  the  document  by 
which  the  same  is  comtnenced  with  the  name  of  such  division^ 
and  giving  notice  thereof  to  the  proper  officer  of  the  Court : 
Provided  that — 
(1.)  All  interlocutory  and  other  steps  and  proceedings  ia 
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or  before  the  said  Hieh  Court  in  any  cause  or  38&39yict. 
matter  subsequent  to  the  commencement  thereof,  c.77,m.  11,12. 
shall  be  taken  (subject  to  any  Eules  of  Court  and  to        ' 
the  power  of  transfer)  in  the  division  of  the  f aid 
High  Court  to  which  such  cause  or  matter  is  for  the 
time  being  attached ;  and, 

(2.)  If  any  plaintiff  or  petitioner  ahall  at  any  time  assign 
his  cause  or  matter  to  any  division  of  we  said  High 
Court  to  which,  according  to  the  Rules  of  Court  or 
the  provisions  of  the  principal  Act,  or  this  Act,  the 
same  oaght  not  to  he  assigned,  the  Court,  or  any 
jadge  of  such  division,  upon  being  informed  thereof,  . 
may,  on  a  summary  application,  at  any  stage  of  the 
cause  or  matter,  direct  the  same  to  be  trani9ferred  to 
the  division  of  the  said  Court  to  which,  according 
to  snch  rules  or  provisions,  the  same  onght  to  have 
been  assigoed,  or  he  may,  if  he  think  it  expedient 
so  to  do,  retain  the  same  in  the  division  in  which 
the  same  was  commenced;  and  all  steps  and  pro* 
ceedings  whatsoever  taken  by  the  plaintiff  or  peti- 
tioner, or  by  any  other  party  in  any  such  cause  or 
matter,  and  all  orders  made  therein  by  the  Court  or 
any  judge  thereof  before  any  such  transfer  shall  be 
valid  and  effectual  to  all  intents  and  porposes  in  the 
same  manner  as  if  the  same  respectively  had  been 
taken  and  made  in  the  proper  division  of  the  said 
Court  to  which  such  cause  or  miatter  ought  to  have 
been  assigned ;  and 

(3.)  Subject  to  Rules  of  Court,  a  person  commencing  any 
cause  or  matter  shall  not  assign  the  same  to  the 
Probate,  Divorce,  and  Admiralty  Division  unless  he 
would  have  been  entitled  to  commence  the  same  in 
the  Court  of  Probate,  or  in  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  in  the  High  Court  of 
Admiralty,  if  this  Act  had  not  passed* 

See  OkL  v.,  r.  6;  Ord.  XUX.,  r.  3. 

12.  Every  appeal  to  the  Court  of  Appeal  shall,  where  the  sittings  of 
subject-matter  of  .the  appeal  is  a  final  order,  decree,  or  judg-  ^^^  ^^ 
meUt,  be  heard  before  not  less  than  three  judges  of  the  said  ^^^^^*^ 
Court  sitting  tc^^ther,  and  shall,  when  the  subject-matter  of 
the  itppeal  is  an  interlocutory  order,  decree,  or  jud^ent,  be 
h^otl  Defore  not  less  than  two  judges  of  the  said  Court 
sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or 
jodgments  are  fioal,  and  what  are  interlocutory,  shall  be 
determined  by  the  C3ourt  of  AppeaL 
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38  &  39  Vict.        Subject  to  the  provisions  contained  in  this  section  the  Court 
c.  77,88. 12, 13,  of  Appeal  may  sit  in  two  divisions  at  the  same  time. 


Amendment  of 
8.  60  of  36  & 
37  Vict.  c.  66, 
as  to  district 
registrars. 


Amendment  of 
36  &  37  Vict, 
c  36,  8.  87,  as 

to  enactments 
relating  to 
attorneys. 


This  section  is  in  place  of  the  repealed  s.  53. 

For  the  distinctions  between  interlocutory  and  finlEd  orders,  &c,,  see 
Ord.  LVni.,  r.  15,  note. 

As  to  power  of  a  single  judge  of  the  Court  of  Appeal,  see  Act  of 
1873,8.52. 

13.  Whereas  by  section  sixty  of  the  principal  Act  it  is 
provided  that  for  the  purpose  of  facilitating  the  prosecution 
m  country  dir<tncts  of  legal  proceedings,  it  shall  be  lawful 
for  Her  Majesty  by  Order  in  Council  from  time  to  time  to 
direct  that  there  shall  be  district  registrars  in  such  places  as 
shall  be  in  such  order  mentioned  for  districts  to  be  thereby 
defined;  and  whereas  it  is  expedient  to  amend  the  said 
section,  be  it  therefore  enacted  that — Where  any  such  Order 
has  been  made,  two  perelbns  may,  if  required,  dq  appointed 
to  perform  the  duties  of  district  registrar  in  any  district 
named  in  the  Order,  and  such  persons  shall  be  deemed 
to  be  joint  district  registrars,  and  shall  perform  the  said 
duties  in  such  manner  as  may  from  time  to  time  be  directed 
by  thei  said  Order,  or  any  Order  in  Council  amending  the 
same. 

Moreover,  the  registrar  of  any  inferior  court  of  record 
having:  jurisdiction  in  any  part  of  any  district  defined  by 
such  Order  pother  than  a  Coimty  Court)  shall,  if  appointed 
by  Her  Majesty,  be  qualified  to  be  a  district  registrar 
for  the  said  district)  or  for  any  and  such  part  thereof  as 
may  be  directed  by  such  Order  or  any  Order  amending  the 
9ame.  ,  . 

Every  district  registrar  shall  be  deemed  to  be  an  officer  of 
the  Supreme  Court,  and  be  subject  accordingly  to  the  juris- 
diction of  such  Court,  and  of  the  divisions  thereof. 

See  Act  of  1873,  s.  60:  and  alteration  of  qualification  for  office  of 
district  registrar  by  a  22  of  Act  of  1881. 

14.  Whereas  under  section  eighty-seven  of  the  principal 
Act,  solicitors  and  attorneys  will  after  the  commencement  of 
that  Act  be  called  solicitors  of  the  Supreme  Court:  .Be  it 
therefore  enacted  that — 

The  registrar  of  attorneys  and  solicitor?  in  England  shall 
be  called  5ie  registrar  of  solicitors,  and  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Bolls,  the  Lord  Chief  Justice 
of  the  Court  of  Common  Fleas,  and  the  Lord  Chief  Baron,  or 
any  two  of  them,  may,  from  time  to  time,  by  regulation 
adapt  any  enactments  relating  to  attorneys,  and  any  declara'^ 
tion,  certificate,  or  form  required  under  those  enactments,  to 
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the  solicitors  of  the  Supreme  Gonrt  nnd^  section  eighty-seven  ss  &  39  vict. 
of  the  principal  Act  c  77,  is.  14, 15, 

'^  ^  '  16, 17. 

See  now  the  Solicitor's  Act,  1877, 40  A  41  Vict  c.  26,  vesting  the  

power  of  making  regolationB,  &6,,  in  the  Inoorporated  Law  Sode^. 

16«  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  Appeal  from 
by  Order  in  Council,  to  direct  that  the  enactments  relating  infenoroourt 
to'  appeals  from  County  Courts  shall  apply  to  any  other  in-  ^  "^**  * 
fierier  court  of  record;  and  thosa  enactments,  subject  to  any 
exceptions^  conditions,  and  limitations  contained  in  the  Order, 
shall  apply  accordingly,  as  from  the  date  mentioned  in  the 
Order. 

No  Order  in  Council  appears  to  have  been  made  under  this  section,  . 
but  appeals  from  inferior  Courts  which  could  have  been  bfought  pre- 
viously to  the  Judicature  Acts  will  be  heard  under  &  46  of  the  Act  of 
1873,  and  Qrd.  LIX.,  r.  4,  by  Divisional  Courts  of  the  Queen's  Bench 
Division* 

16.  The  Bides  of  Court  in  th^e  first  schedule  to  this  Act  Bales  in  Fint 
shall  come  into  operaticm  at  the  commencement  of  this  Act,  ^^J^yj^ 
and  as  to  all  matters  to  which  they  extend  shall  thenceforth  for  36  k  37 
regulate  the  proceedings  in  the  High  Court  of  Justice  and  Vict,  c  66, 
Court  of  Appeal.    But  such  Bules  of  Court,  and  also  all  Schedu"]k 
such  other  Kules  of  Court  (if  any)  as  may  be  made  after  the 

passing  and  before  the  commencement  of  this  Act  under  the 
authority  of  the  next  section,  may  be  annulled  or  altered 
by  the  authority  by  which  new  Bules  of  Court  may  be  made 
alter  the  commencement  of  this  Act.        . 

See  note  to  next  section. 

17.  Her  Majesty  may  at  any  time  after  the  passing  and  ProrUioii^f  to 
before  the  commencement  of  this  Act,  by  Order  in  Council,  ^^^f;  ^ 
made  upon  the  recommendation  of  the  Lord  Chancellor,  Court  before 
and  Ae  Lord  Chief  Justice  of  England,  the  Master  of  the  or  after  the 
EoUs,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the  ^'J^^ir^*'* 
Lord  Chief  Baron  of  the  Exchequer,  and  the  Lordis  Justices  in  substitation 
of  Appeal  in  Chancery,  or  any  five  of  them,  and  the  other  for  36  &  37 
Judges  of  the  several  Courts  intended  to  be  united  and  ^^%%l^^*^4^ 
consolidated  by  the  principal  Act  as  amended  by  this  Act,  and  schedule/ 
or  of  a  majority  of  such  other  Judges,  make  any  further 

or  additional  Bules  of  Court  for  carrying  the  principal  Act 
and  this  Act  into  effect,  and  in  particular  for  all  or  any 
of  the  following  matters,  so  far  as  they  are  not  provided   . 
for  by  the  Bules  in  the  first  schedule  to  this  Act ;  tnat  is  to 
say, 
(1.)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Append,  and  of  any  Divi- 
sional-or  other  Courts  thereof  respectively,  and  of 
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3S  ^  39  Vict, 
c.  77, 88. 17, 18. 


In  snbBtitntion 
for  36  &  37 
Vict.  c.  66, 
8.74. 


the  Judgesof  the  «aid  High  Court  sitting  in  Cham^ 

bers;  and, 
(2.)  For  regulating  the  pleading,  practice;  and  procedure 

in  the  High  Court  of  Justice  and  Court  oi  Appeal ; 

and, 
(3.)  (generally, for  regulating  any  matters  relating  tothe 

practice  and  procedure  of  the  said  Courts  respec- 

tivelVy  or  to  tne  duties  of  the  officers  thereof,  or  of 

the  Supreme  Court,  or  to  the  costs  of  proceedings 

therein. 
From  and  after  the  commencement  of  this  Act,  the  Supreme 
Court  may  at  any  time,  with  the  concurrence  of  a  majority 
of  the  judij^es  thereof  present  at  any  meeting  for  that  purpose 
held  (of  which  majority  the  Lord  Chancellor  shall  be  one), 
alter  and  annul  any  rules  of  Court  for  the  time  being  in 
force,  and  haye  and  exercise  the  same  power  of  making 
rules  of  Court  as  is  by  this  section  vested  in  Her  Majesty  in 
council  on  tiie  recommendation  of  the  said  judges  before  the 
commencement  of  this  Act. 

All  Bules  of  Court  made  in  pursuance  of  this  section  shall 
be  laid  before  each  House  of  Parliament  within  such  time  and 
shall  be  subject  to  be  annulled  in  such  manner  as  is  in  this 
Actprovidea. 

AU  Bules  of  Court  made  in  pursuance  of  this  section,  if 
made  before  the  commencement  of  this  Act,  shall  from  and 
after  the  commencement  of  this  Act,  and  if  made  after  the 
commencement  of  this  Act  shall  from  and  after  they  come 
into  operation,  regulate  all  matters  to  which  they  extend, 
until  annulled  or  altered  in  pursuance  of  this  section. 

The  reference  to  certain  judges  in  section  twenty-seven  of 
the  princi^l  Act  shall  be  deemed  to  refer  to  tne  judges 
mentioned  in  this  section  as  the  judges  on  whose  recomm^i- 
dation  an  Order  in  Council  may  be  made. 

The  power  of  making  new  rules  is  now  vested  by  s.  17  of  the  Abt  of 

,  1876,  and  &  19  pf  1881,  in  any  five  or  more  (of  whom  the  Lord  Ghan- 

'  cellor  is  to  be  one)  of  the  following:  The  Lord  Chancellor,  the  Lord 

Chief  Justice  pf  England,  the  Masi^  of  the  Bolls,  l^e  Fl^eeident  of  the 

Fxobate,  Divorce,  and  Admiralty  Diyision,  and  four  other  judges. 

The  new  Bules  (IBS8)  have  been  drawn  up  by  a  committee  thus 
constituted.  In  addition  to  s.  17  of  the  Act  of  1876  the  power  of 
making  rules  has  been  extended  so  as  to  apply  to  former  and  fature 
statutes  by  Act  of  1879,  s.  22.  The  power  of  making  rules  has  also 
been  extended  by  the  Statute  Law  Bevision  and  Civil  Procedure 
Act,  1881,  44  &  45  Yici  c.  59,  to  aU  prooeedinss  by  or  against  the 
Crown,  and  include  matters  for  which  rules  or  orders  might  haye  been 
made  under  any  of  the  statutes  repealed  by  that  Act. 


Rales  of  Pro- 
bate, Divorce, 


18.  All  rules  and  orders  of  Court  in  force  at  the  time  of 
the  commencement  of  this  Act  in  the  Court  of  Probate,  the 


Digitized  by 


Google 


Judieatm^Aa,  1875.  71 


Court  for  Divorce  and  Matrimonial  Canses,  and  the  Admiralty  ss  &  39  v let. 
Court,  or  in  relation  to  appeals  from  the  Chief  Judge  in  c  77, 88,18,19, 

Bankraptcj,  or  from  the  Court  of  Appeal  in  Chancery  in  ^^ 

bimkruDtcy  mattens,  except  so  far  as  they  are  expressly  and  Admiralty 
varied  oy  the  first  schedule  hereto  or  by  Bules  of  Court  Oartsto 
made  by  Order  in  Council  before  the  commencement  of  this  fo^*^ia 
Act,  sliall  remain  and  be  in  force  in  th^  High  Court  of  8ubsiitutioi] 
Justice  and  in  the  Court  of  Appeal  respectively  until  they  ^f  ^^  ^^J 
shall  respectively  he  altered  or  annulled  by  any  Bules  of  J^^jo.*^    ' 
Court  made  after  the  commencement  of  this  Act. 
.    The  present  jtidge  of  the  Probate  Court  and  of  the  Court 
for  Divorce  ana  Matoimonial  Causes  shall  retain,  and  the 
president  for  the  time  being  of  the  Probate  and  Divorce 
Division  of  the  High  Court  of  Justice  shall  have,  with  regard 
to  non-contentious  or  common  form  business  in  the  Probate 
Court,  the  powers  now  conferred  on  the  judge  of  the  Probate 
Court  by  tne  thirtieth  section  of  the  twentieth  and  twenty- 
first  years  o£  Victoria,  chapter  seventy-seven,. and  the  said 
judge  shall  retain,  and  the  said  president  shall  have,  the 
Dowers  as  to  the  making  of  rules  and  regulations  conferred 
ty  the  fifty-third  section  of  the  twentieth  and  twenty-first 
years  of  Yictoria,  chapter  eighty-five. 

The  effect  of  this  section  is  to  retain  in  force  the  distinct  roles  in 
Prohate,  Divorce,  Admiralty,  and  Bankruptcy,  except  so  fiEur  as  they 
are  altered  or  annulled  by  Bules  of  the  Supreme  Court. 

19.  Subject  to  the  first  schedule  hereto  and  any  Bules  of  Proyuion  as  to 
Court  to  be  made  under  this  Act,  the  practice  and  procedure  ^"**°*^gPJ?*  ♦ 
in  all  criminal  causes  and  matters  whatsoever  in  the  High  to^rrRiow 
Court  of  Justice  and  in  the  Court  of  Appeal  respectively,  remaining 
including  the  practice  and  procedure- with  respect  to  Crown  g^g^^t'^"''* 
Cases  Baserved,  shall  be  the  same  as  the  practice  and  pro-  for  86  &  37 
cedure  in  similar  causes  and  matters  before  the  commence-  Vict.  c  66, 
ment  erf  this  Act.  ».  71. 

See  Act  of  1878,  s.  47,  and  Ord.  LXvnX,  r.  L 

20.  Nothing  in  this  Act  or  in  the  first  schedule  hereto,  or  Provision  as  to 
in  any  Bules  ot  Court  to  be  made  under  this  Act,  save  as  far  ^^^  ^^^  ^V^ 
as  relates  to  the  power  of  the  Court  for  special  reasons  to  evfdencT  or 
allow  depositions  or  affidavits  to*  be  read,  shall  affect  the  juries,— in 
mode  of  giving  evidence  by  the  oral  examination  of  witnesses  J^**^^*?*  3^ 
in  trials  by  jury,  or  the  rules  of  evidence,  or  the  law  relating  yfct  c  66 

to  jurymen  or  juries.  s.  72. 

See  Old.  XXXVIL,  as  to  allowing  affidavits  and  depodtians  to  be 
read. 

For  the  law  relating  to  juries,  see  the  C!ounty  Juries  Act,  1825 
(6  Qeo.  4,  c.  50);  ss.  104  to  108, 110, 112  to  115  of  the  Conmion  Law 
Procedure  Act,  1852;  ss.  109  and  111  of  this  Act  are  repealed  by 
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.H8  &  39  Vict, 
c.  77,88. 20, 21, 
22. 

Providon  for 
saving  of  ezis^ 
ing  procedure 
of  Courts 
when  not 
inconsistent 
with  this  Act 
or  Rules  of 
Court, — in 
substitution 
for  36  &  37 
Vict,  c  66, 
S.73. 


SftTing  of  right 
to  hare  issue 
left  to  jurj, 

&C. 


46  &  47  Vict  o.  49 ;  Boles  44-4Sf,  Hilary  Term,  1858 ;  .the  Jniies  Act, 
1862  (25 &  26  Vict  o.  107;  the  Juries  Act,  1870  (83  &  84  Vict  c,  77). 

21«  Save  as  by  the  principal  Act  or  this  Act,  or  by  any 
Bales  of  Coart|  may  be  otherwise  provided,  all  forms  and 
methoc^  of  procedure  which  at  the  commencement  of  this 
Act  were  in  force  in  any  of  the  Courts  whose  jurisdiction 
is  bv  the  principal  Act  or  this  Act  transferred  to  the  said 
Hi^h  Court  and  to  the  said  Court  of  Appeal  respectively, 
under  or.  by  virtue  of  any  law,  cufdx>m^  general  order,  or 
rules  whatsoever,  and  which  are  not  inconsistent  with  the 
principal  Act  or  this  Act  or  with  any  Rules  of  Court,  may 
continue  to  be  used  and  practised,  in  the  said  Hi^h  Court 
of  Justice  and  the  said  Court  of  Appeal  respectively,  in 
such  and  the- like  cases,  and  for  sucn  and  toe  like  pur- 
poses, as  those  to  which  thev  would  have  been  applicable 
m  the  respective  Courts  of  which  the  jurisdiction  is  so 
transferred,  if  the  principal  Act  and  this  Act  had  not  passed. 

In  matters  of  practice  not  provided  for  by  the  Bules,  that  practice 
which  is  most  just  and  conyenient  will  prevail  (see  Newhtgatn^-ihe- 
8ea  Gas  Co.  v.  Armstrong  (C.A,),  13  Oh.  D.  810),  in  which  flie  fortner 
common  law  practice  where  an  action  is  commenced  by  a  solicitor  with- 
out authority  was  followed ;  and  La  Orange  y.  Mc Andrew,  4  Q.  B.  D. 
210.  where  the  equity  practice  was  followed  of  dismissing  an  action 
in  defiault  of  compliance  with  an  order  fw  security  for  costs.  Sect.  26, 
6ub-&  11  of  the  Act  of  1878,  not  applying  to  rules  of  mere  practice. 
So  in  an  Admiralty  action  pEurticulars  of  negligence  may  })e  ordered 
according  to  the  common  law  practice.    {ThfiRory  (GJL),  7  P.  D.  117.) 

22»  Whereas  by  section  forty-six  of  the  principal.  Act  it 
is  enacted  that  ^  any  judge  of  the  said  High  Court  sitting  in 
the  exercise  of  its  jurisdiction  elsewhere  than  in  a  Divisional 
Court  m&j  reserve  any  case,  or  any  point  in  a  case,  for  the 
consideration  of  a  Divisional  Court,  or  may  direct  any  case 
or  point  in  a  case  to  be  .argued  before  a  Divisional  Court:" 
Be  it  hereby  enacted,  that  nothing  in  the  said  Act,  nor  m 
any  rule  or  order  made  under  the  powers  thereof  or  of  this 
Act,  shall  take  away  or  prejudice  tne  right  of  any  party  to 
any  action  to  have  the  issues  for  trial  by  jury  submitted  and 
left  by  the  judge  to  the  jury  before  whom  the  same  shall 
come  for  trial,  with  a  proper  and  com])lete  direction  to 
the  jury  upon  the  law,  and  as  to  the  evidence  applicable 
to  such  issues : 

Provided  also,  •that  the  said  right  may  be  enforced  either 
by  motion  in  the  High  Court  of  Justice  or  by  motion  in  the 
Court  of  Appeal  founded  upon  an  exception  entered  upon  or 
annexed  to  the  record. 

See  Ord.  XXXVI.  as  to  mode  of  trial. 

See  Ord.  XXXIX.,  and  particularly  r.  6,  as  to  applications  for  new 
trials. 
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9S,  Her  Majesty  may  at  any  thn'e  after  tbe  passing  of  38  &  89  Vict. 
this  Act>  and  from  time  to  time,  by  Order  in  Council,  pror  c.  77,  s.  23. 
videinjuch  manner,  and  subject  to  such  rej^lations  as  to  Regulation  of 
Her  Majesty  may  seem  meet,  for  all  or  any  of  the  following  drcnits. 
.matters: 

(1.)  For  the  discontinuance,  either  temporarily  or  perma^ 
nently,  wholly  or  partially,  of  any  existing  circuit, 
and  the  formation  of  any -new  circuit  by  the  union 
of  any  counties  or  parts  of  coimties,  or  partly  in  one 
way  and  partly  in  the  other,  or  by  the  constitution 
of  any.  county  or  part  of  a  county  to  be  a  circuit 
.  bjr  itself;  and  in  particular  for  the  issue  of  com- 
missions for  the  discharge  of  civil  and  criminal 
business  in  the  county  of  Surrey  to  the  judges 
appointed  to  sit  for  the  trial  by  jury  of  causes  and 
issues  in  Middlesex  or  London  or  any  of  them; 
and, 
(2.)  For  the  appointment  of  the  place,  or  places  at  which. 

assizes^  are  to  be  holden  on  any  circuit ;  and, 
(3.)  For  altering,  by  such  authority .  and  in  such  manner 
'  as  may  be  specified  in  the  order,  the  day  appointed 
for  holding  the  assizes  at  any  place  on  any  circuit 
in  any  case,  where,  by  reason  of  the  pressure  of 
business  or  other  unforeseen  cause,  it  is  expedient 
to  alter  the  same ;  and, 
(4.)  For  the  regulation,  so  far  as  may  be  necessary  for 
carrying  into  effect  any  order  under  this  section, 
of  the  yenue  in  all  cases,  oiyil  and  criminal,  triable 
on  any  circuit  or  elsewhere. 
Her  Majesty  may  from  time  to  time,  by  Order  in  Council, 
alter,  add  to,  or  amend  any  Order  in  Council  made  in  pur- 
suance of  this  section;  and  in  making  any  order  under  this 
section  may  give  any  directions  which  it  appears  to  Her 
Majesty  to  be  do^irable  to  giyer  for  the  purpose  of  giving  full 
effect  to  such  ordeir. 

Provided  that  every  Order,  in  Council  made  under  this  Submission  of 
section  shall  be  laid  before  each  House  of  Parliament  within  ^'jj^t^, 
such  time,  and  shall  be  subject  to  be  annulled  in  such  manner  p^ument. 
as  is  in  this  Act  (a)  provided. 

Any  Order  in  Council  purporting  to  be  made  in  pursuance 
of  this  section  shall  have  the  same  effect  in  all  respects  as  if 
it  were  enacted  in  this  Act. 

The  power  hereby  given  tor  Her  Majesty  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any  power 
already  vested  in*  Her  Majesty  in  respect  of  the  matters 


(a)  Sect.  25. 
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SBk  39  Vict,  aforesaid ;  and  all  eDdctinents  in  relation  la  circuits,  or  the 
c.  77, 08.23,24.  places  at  which  assizes  are  to  be  holden,  or  otherwise  in. 
~~  "    relation  to  the  subject-matter  of  any  order  under  this  section, 

shall,  so  far  as  such  enactments  are  inconsistent  with  such 
order,  be  repealed  thereby,  whether  such  repeal  is  thereby 
expressly  made  or  not ;  bat  all  enactments  relating  to  the 
power  of  Her  Majesty  to  alter  the  circuits  of  the  judges,  or 
places  at  which  assizes  are  to  be  holden,  or  the  disti^bution 
of  revising  barristers  among  the  circuits,  or  otherwise  enabling 
or  facilitating,  the  carrying  the  objects  of  this  section  into 
effect,  and  in  force  at  the  time  of  the  passing  of  the  principal 
Act,  shall  continue  in  force,  and  shall,  with  the  necessary 
variations,  if  any,  apply,  so  far  as  they  are  applicable,  to  any 
alterations  in  or  dealings  with  circuits,  or  places  at  whicu 
assizes  are  to  be  holden,  made  or  to  be  made  after  the 
passing  of  this  Act,  or  to  any  other  provisions  of  any  order 
made  under  this  section ;  and  if  any  such  order  is  made  for 
the  issue  of  commissions  for  the  discharge  of  civil  and 
criminal  b»Biness  in  the  county  of  Surrey  as  before-men- 
tioned in  this  section,  that  county  shall  for  the  purpose  of 
the  application  of  the  said  enactments  be  deemed  to  be 
a  circuit,  and  the  senior  judge  for  the  time  being  so  com- 
missioned, or  such  other  judge  as  may  be  for  the  time 
beiDg/designated  for  that  purpose  by  Order  in  Council, 
shall,  in  the  month  of  July  or  August  in  e?ery  year,  appoint 
ihe  revifflng  barristers  for  that  county  and  the  cities  fmd 
boroughs  therein. 

The  ej^pression  ^  assizes ''  shall  in  this  section  be  construed 
to  include  sessions  under  any  commission  of  oyer  and  terminer, 
or  gaol  delivery,  or  any  commission  in  lieu  thereof  issued 
under  the  principal  Act. 

This  section  extends  the  powers  preriously  given  by  8  <&  4  Wm.  4, 
a71,  and  26  & 27  Vict.  c.  m 

An  Order  in  Oounoil  was  made  under  this  section  on  the  5th  of 
February,  1876,  discontinumg  the  former  circuits  and  constituting 
seven  circuits  instead.  North  and  South  Wales  being  made  one  circuit 
in  two  divisions,  and  Surrey  not  being  included  in  any  drcuit,  but 
having  a  separate  commission  twice  a  year.  The  seven  drcnits  are 
Northern,  North-Eastem,  'Midland,  0outii-Eastem,  Oxford,  Western, 
and  North  and  South  Wales. 

By  the  Winter  Assizes  Acts,  1876  and  1877  (39  &  40  Vict.  c.  67,  and 
40  i  41  Vict  c.  46)  and  the  Spring  Assizes  Act.  1879  (42  Vict  c.  1>, 
counties  may  be  umted  and  other  r^ulations  made  by  Order  in  Ooundl 
from  time  to  time  for  the  purpose  of  holding  assizes  in  the  months  at 
September,  October,  November,  December,  January,  March,  April,  or 
May. 

Additional  24.  Where  any  provisions  in  respect  of  the  practice  or 

power  as  to      procedure  of  any  Courts  the  jurisdiction  of  whicn  is  trans- 
reguiation  of     ^^^^  ^^  ^^  principal  Act  or  this  Act  to  the  High  Court 
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of  Justice  or  the  Court  of  Appeal,  are  oontained  in  an^  S8  &  39  Vict. 
Act  of  Parliamenti  Bnles  of  Court  may  be  made  for  modi-  0.77,88.24,25, 
fying  such  proyiaions  to  any  extent  that  may  be  deemed  ^ 


necessary  for  adapting  the  same  to  the  High  Court  of  practice  and 
Justice  and  the  Court  of  Appe^»  without  prejudice  never^ 
theless  to  any  power  of  the  Lord  Chancellor,  with  the 


Justice  and  the  Court  of  Appe^,  without  prejudice  never^  procedure  by 
theless  to  any  power  of  the  Lord  Chancellor,  with  the^'^""^^'*'^- 
ooncurrence  of  the  Treasury,  to  make  any  rules  with  respect 


to  the  Paymaster  General,  or  otherwise* 

Any.  provisiims  relating  ^  the  pftymoDt,  transfer,  or 
deposit  luto,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  pur- 
poses 01  this  section,  be  deemed  to  be  provisions  relating 
to  practice  and  procedure. 

The  Lord  Chancellor,  with  the  ooncurrence  of  the  Trea- 
sury, may  from  time  to  time,  by  order,  determine  to  what 
accounts  and  how  intituled  any  such  money  or  property 
as  last  aforesaid,  whether  paid,  transferred,  or  deposited 
before  or  after  the  commencement  of  this  Act,  is  to  be 
carried,  and  modify  all  or  any  forms  relating  to  such 
accounts ;  and  the  goyemor  and  company  of  the  Bank  of 
England,  and  all  other  companies,  bodies  corporate,  and 
persons,  Shall  make  such'  entries  and  alterations  in  their 
books  as  may  be  directed  by  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  for  the  purpose  of  carrying 
into  effect  any  such  order. 

25.  Eyery  Oirder  in  Council  and  Bule  of  Pourt  required  Orden  aad 
by  this  Act  to  be  laid  before  each  House  of  Parliament  ^^^J^^J^ 
shall  be  so  laid  within  forty  days  next  after  it  is  made,  if  p^uameiat. 
Parliament  is  then  sitting,  or  if  not,  within  forty  days  after  and  may  be 
the  oommenoement  <tf  the  then  next  ensuing  session ;  and  !^?^-^f(!^^ 
if  an  address  is  presented  to  Her  Majesty  by  either  House  eithOTHouM. 
of  Parliament,  within  the  next  subsequent  forty  days  on 

which  the  said  House  shall  haye  sat,  praying  that  any 
such  rule  or  order  may  be  annulled.  Her  Majesty  may^ 
thereupon  by  Order  in  Council  annul  the  same;  and  the' 
rule  or  order  so  annulled  shall  thenceforth  become  yoid 
and  of  no  effect,  but  without  prejudice  to  the  yalidity  of 
any  proceedings  which  may  in  the  me£mtime  haye  been 
taken  under  the  same. 

This  action  shall  come  into  operation  immediately  on  the 
passing  ot  this  Act. 

26.  The  Lord  Chancellor,  with  the  adyice  and  consent  Fixing  and 
of  the  Judges  of  the  Supreme  Court  or  any  three  of  fhem,  ?^^^*^g^  ^S 
BXkd  with  the  concurrence  of  the  Treasury,  may,  either  before  c^h  and 
or  after  the  commencement  of  this  Act,  by  order,  fix  the  fees  Court  of 

Appeal. 
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38&3»Vict.  and  per-centages  (including  the  per-centa^e  on  estates  of 
c.  77, 8.  26.  lunatics^  to  be  taken  in  Uie  Higli  Coirt  of  Justice  or  in  the  ' 
Court  or  Appeal,  or  in  any  Court  created  by  any  commission 
or  in  any  office  which  is  connected  with  any  of  those  Courts, 
or  in  which  any  business  connected  with  any  of  those  Courts 
is  conducted,  or  by  any  officer  paid  wholly  or  jpartly  out  of 
public  moneys  who  is  attached  to  any  of  those  Coilrts  or  .the 
{Supreme  Court,  or  any  judge  of  those  Courts,  including  the 
masters  and  other  omcers  m  Lunacy,  and  may  from  time  to 
time  by  order  increase,  reduce,  or  abolish  all  or  any  of  such 
fees  and  per-centages,  and  appoint  new  fees  and  per-centa^ 
to  be  taken  in  the  said  Courts  or  offices  or  any  of  them,  or  oy 
any  such  officer  as  aforesaid. 

Any  order  made  in  pursuance  of  this  section  shall  be 
binding  on  all  the  Courts,  offices,  and  offifcers  to  which  it 
refers,  in  the  same  manner  as  if  it  had  been  enacted  by 
Parliament 

All  such  fees  and  per-centa^es  shall  (save  as  otherwise 
directed  by  the  order)  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer  and  be  carrried  to  the  Consolidated 
Fund,  and  with  respect  thereto  the  foUovdng  rules  shall 
be  observed: 

(1.)  The  fees  and  per-centages  shall,  except  so  far  as  the 
order  may  otherwise  direct,  be  taken  by  stamps, 
and  if  uot  taken  by  stamps  shall  be  taken,  applied, 
accounted  for,  and  paid  over  in  such  manner  as  may 
be  directed  by  the  order.  • 

(2.)  Such  stamps  sliall  be  impressed  or  adhesive,  as  the 

Treasury  ftom  time  to  time  direct 
{3.)  The  Treasury,  with  the  concurrence  of  the  Lord 
Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount 
of  the  fees  and  regulating  tue  use  of  such  stamps, 
and  particularly  for  prescribing  the  application 
thereof  to  documents  from  thne  to  time  m  use  or 
required  to  be  used  for  the  purposes  of  suchstamps, 
and  for  insuring  the  proper  cancellation  of  stamps 
and  for  keeping  accounts  of  such  stamps. 
(4.)  Any  document  which  ought  to  bear  a  stamp  in  pur- 
suance of  this  Act,  or  any  rule  or  order  made 
thereunder,  shall  not  be  received^  filed,  used,  or- 
admitted  in  evidence  unless  and  until  it  is  properly 
stamped,  within  the  time  prescribed  by  tne  rules 
under  tUs  section  regulatii^  the  use  of  stamps,  but 
if  any  such  document  is  through  mistake  or  inad- 
vertence received,  filed,  or  used  without  being  pro- 
perly stamped,  the  Lord  Chancellor  or  the  Court 
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may,  if  he  or  it  shall  think  fit^  order  that  the  same  38  &  39  Vict. 
'     be  stamped  as  m  such  order  may  be  directed.    -        c  77,  as.  26, 27. 
(5.)  The  Commissioners  of  Inland  Bievenne  shall  keep 

such  separate  accounts  of  all  money  received  in        ' 
respect  of  stamps  under  this  Act,  as  the  Treasury 
may  from  time  to  time  direct,  and,  subject  to  the 
dedfuction  of  any  expenses  incurred  by  those  Com- 
missioners in  the  execution  of  this  section,  the 
money  so  received  shall,  under  the  direction  of  the 
Treasury,  be  carried  to  and  form  part  of  the  con- 
solidated fimd. 
(6.)  Any  person  who  forges  or  counterfeits  any  such  stamp, 
or  uses  any  such  stamp,  knowing  the  .same  to  be 
•     forged  or  counterfeit,  or  to  have  been  previously 
cancelled  or  used,  shall  be  guilty  of  forgery,  and 
be  liable  on  conviction  to  penal  servitude  for  a  term 
not  exceeding  seven  years,  or  to  imprisonment  with 
or  without  hard  labour  for  a  term  not  exceeding  two 
years. 
An  order  under  this  section  may  abolish  aay  existing  fees  ' 
and  per-centages  which  may  be  taken  in  the  said  Courts  or  ' 
oflSces,  or  any  of  them,  or  by  the  said  officers  or  any  of  them, 
but^  subject  to  the  provisions  of  any  order  made  in  pursuance 
of  iJiis  section,  the  existing  fees  and  per-centages  shall  con- 
tinue to  be  taken,  applied,  and  accounted  for  in  the  existing 
manner. 

Orders  have  been  made  under  this  section  by  the  Lord  Chancellor, 
October  28, 1875,  April  24, 1877,  August  6, 1880,  and  by  the  Treasury 
undto  sub-8.  3  October  28, 1875,  ApnJ  22, 1876. 


27.  Whereas  by  the  Common  Pleas  at  Lancaster  Amend- 
ment Act,  1869,  the  fees  taken  by  the  prothonotaries  and 
district  prothonotaries  in  pursuance  of  that  Act,  are  directed 
to  be  carried  to  the  credit  of  '*  the  prothonotaries  fee  fund 
accouiit  of  the  County  Palatine  of  Lancaster;"  and  certain 
salaries  and  expenses  connected  with  the  offices  of  the  said 
prothonotaries  and  district  prothonotaries,  are  directed  to  be 
paid  out  of  that  account : 

And  whereas,  on  the  tweuty-fourth  day  of  June,  one 
thousand  eight  hundred  and  seventy-four,  there  was  standing 
to  the  credit  of  that  account  a  sum  of  ten  thousand  seven 
hundred  and  fifty-five  pounds  consolidated  three  pounds  per 
centum  bank  annuities  and  one  thousand,  eight  hundred  and 
ten  pounds  cash,  ox  thereabouts : 

And  whereas  the  fees  received  in  the  Court  of  Pleas  of 
Durham  are  applied  in  payment  of  disbursements  connected 
with  the  office  of  the  prothonotary  of  that  Court,  and  any 


Provisions  a9 
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Fee  Fund  and 
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38  &  39  Vict,    surplus  of  such  fees  is  paid  into  the  receipt  of  fier  Maiesty's 
e.  77, 88. 27.      exchequer,  and  any  deficiency  of  the  amonnt  of  the  said  fees 
""■;  to  pay  snch  disbursements  is  charged  on*  the  consolidated 

fund  of  the  United  Kingdom : 

And  whereas  after  die  commencement  of  the  principal 
Act,  the  jurisdiction  of  the  Court  of  Common  Fleas  at  Lan- 
caster and  the  Court  of  Plea^  at  Durliam  is  by  that  Act 
transferred  to  and  vested  in  the  High  Court  of  /ustice,  and 
it  is  expedient  to  make  further  provision  respecting  the 
expenses  of  those  Courts  and  the  said  stock  and  cash  standing 
to  the  credit  of  the  phothonotaries  fee  fund  acconnt  of  the 
County  Palatine  of  Lancaster.: 
Be  it  therefore  enacted  that, — 

After  the  commencement  of  the  principal  Act  there  shall 
be  paid  out  of  moneys  provided  by  Parliament  such  sums 
by  way  of  salary  or  remuneration  to  the  prothonotaries  and* 
district  prothonotaries  of  the  Court  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Common  Pleas  at  Durham  and 
their  clerks,  and  such  sums  for  rent,  taxes,  and  other  out- 
goings at  their  offices,  as  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  may  from  time  to  time  direct. 

As  soon  as  each  prothonotary  and  district  prothonotary 
of  the  Court  of  Common  Pleas  at  Lancaster  has  accounted 
for  and  paid  all  fees  and  moneys  which  he  shall  have  re- 
ceived by  virtue  of  his  said  office,  the  Chancellor  of  the 
Duchy  of  Jjancaster  shall  caurte  any  security  given  by  such 
<^cer  in  pursuance  of  section.  sevebt<>en  of  the  Common 
32  &  33  Vict.  Pleas  at  Lancaster  Amendment  Act,  1869,  to  be  cancelled, 
and  delivered  up,  or  otherwise  discharged. 

As  soon  as  may  be  after  the  commencement  of  the  prin- 
cipal Act,  the  Treasury  and  the  Chancellor  of  the  Duchy 
and  County  Palatine  of  Lancaster  shall  ascertain  the  amount 
of  stock  and  cash  standing  to  the  credit  of  the  prothonotaries' 
fee  fund  account  of  the  &)nnty  Palatine  of  Lancaster,  after 
paying  thereout  to  the  receiver  general  of  .the  revenues  of 
the  Duchy  of  Lancaster  the  amount  of  the  fees  remaining  in 
the  prothonotary's  hands  on  the  twenty-fourth  day  of  Octobep, 
one  thousand  eight  hundred  and  sixty-nine,  and  paid  to  that 
account  in  pursuance  of  section  seventeen  of  the  last*men- 
tioned  Act;  and  all  other  sums  justly  due  to  Her  Majesty  in 
right  of  Her  said  Duchy  and  County  Palatine ;  and  the  Trea- 
sury shall  by  warrant  direct  the  Governor  and  Company  of 
the  Bank  of  England  to  transfer  to  the  Commissioners  for 
the  Beductionof  the  National  Debt  the  amount  of  stock  and 
cash  so  ascertained,  and  either  to'  cancel  the  stock  in  their 
books  or  otherwise  dispose  of  the  same  as  may.be  directed 
by  the  warrant ;  and  the  Gh)vernor  and  Company  of  the  Bank 
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of  England  shall  transfer  the  stock  and  cash,  and  cancel  or  ss  &  39  Vict. 
otherwise  dispose  of  the  stock  according  to  the  warrant  c77,  m.27, 
without  any  order  from  the  Lord  Chancellor  or  the  Chan-  ^^'  ^^' 
ceUor  of  the  said  Duchy  and  County  Palatine  or  any  other 
person. 

The  Commissioners  for  the  Beduction  of  the  National 
Pebt  shall  appljr  all  cafih  transferred  to^th^m  in  pursuance 
of  this  section  in  the  purchase  of  Bank  Annuities  which 
shall  be  cancelled  or  otherwise  disposed  of  in  like  manner  as 
the  said  stock. 


2B«  The  Treasury  shall  cause  to  be  prepared  annually  an  Annnaiaccount 
account  for  the  year  ending  the  thirty-first  day  of  March,  *^^'^d?t^ 
showing  the  receipts  and  expenditure  during  the  preceding  ***^    "'*' 
year  in  respect  of  the  High  Court  of  Justice  and  the  Court 
.  of  Appeal,  and  of  any  Court,  office,  or  officer,  the  fees  taken 
in  which  or  by  whom  can  be  fixed  in  pursuance  of  tiiis  Act 

*  Such  account  shall  be  made  out  in  such  form  and  contain     « 
such  p€urticulars  as  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are  taken 
which  can  be  fixed  in  pursuance  of  this  Act,  shall  make  such 
returns  and  give  such  information  as  the  Treasury  may  from 
time  to  time  reauire  for  the  purpose  of  enabling  them  to 
make  out  the  said  account: 

The  said  account  shall  be  laid  before  both  Houses  of  Par- 
Uament  within  one  month  after  the  thirty-first  day.  of  March 
in  eiU;h  year,  if  Parliament  is  then  sitting,  or  if  not,  then 
within  one  month  after  the  next  meeting  of  Parliament. 

29.  Whereas  fines  and  other  moneys  paid  into  the  Court  Amendment  of 
of  Queen's  Bench  for  Her  Majesty's  use  are  received  by  the  '^'^ "  ^  P*y- 
Queen's  coroner  and  attorney,  and  out  of  such  moneys  there  J^uu^e  jnS^^ 
is  paid  in  pur^ance  of  a  writ  of  priyy  seal  an  annual  sum  of  of  Queen's 
'forty  pounds,  at  the  rate  of  ten  pounds  for  every  term,  to  the  Bench,  and 
second  judge  of  the  Court  of  Queen's  Bench,  and  by  section  Sooner, 
seven  of  the  Act  of  the  sixth  year  of  King  Greorge  the 
Fourth,  chapter  eighty-four,  it  is  enacted  that  the  said 
tennly  allowance  of  ten  pounds  shall  continue  to  be  paid  to 
the  said  second  judge  in  addition  to  his  salary : 

And  whereas  out  of  the  said  moneys  there  is  also  payable 
in  pursuance  of  the  said  writ  of  privy  seal  an  annual  sum  of 
ten  pounds  to  the  Queen's  coroner  and  attorney : 

Aiid  whereas  it  is  expedient  to  determine  such  payments : 

Be  it  therefore  enacted  as  follows : 

After  the  passing  of  this  Act  the  said  sums  of  forty  pounds 
and  ten  pounds  a  year  shall  cease  to  be  payable  by  the 
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38  &  39  Vict, 
c.  77,  B8. 29, 30. 


Amendment  of 
35  &  36  Vict, 
c.  44,  as  to  the 
transfer  of 
Government 
■ecnrities  to 
and  from  the 
Paymaster 
General  on 
behalf  of  the 
Court  of 
Chancery  and 
the  National 
Debt  Commis- 
-sionert. 


Queen's  coroner  and  attorney  out  of  the  above-mentioned 
moneys. 

So  long  as  the  person  who,  on  the  first  day  of  March,  one 
thousand  eight  hundred  and  sevjenty-five,  was  the  second 
judge  of  the  Court  of  Queen's  Bench  continues  to  be  such 
second  judge,  there  shall  be  payable  to  him  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom  the  annued  sum  of 
forty  pounds  in  addition  to  his  sale^y,  and  that  annual  sum 
shall  be  payable  to  him  by  instalments  of  ten  pounds  at  the 
like  times. at  which  the  said  termly  allowance  of  ten  pounds 
has  heretofore  been  payable  to  him,  or  at  such  other  times 
as  the  Treasury^  with  the  consent  of  the  judge,  may  direct. 

So  long  as  the  person  who,  on  the  first  day  of  March,  one 
thousand  eight  hundred  and  seventy*five,  was  the  Queen's 
coroner  and  attorney  continues  to  hold  that  office,  there  shall 
be  payable  to  him  out  of  moneys  provided  by  Parliament  the 
annual  sum  of  ten  pounds,  and  such  sum  shall  be  payable  to 
him  at  the  like  time  at  which  the  said  annual  sum  of  ten 
pHpunds  has  heretofore  been  payable  to  him,  or  at  such  other 
times  as  the  Treasury,  with  the  jconsent  of  such  Queen's 
coroner  or  attorney,  may  direct. 

80.  Whereas  by  sect.. sixteen  of  The  Court  of  Chancery 
Funds  Act,  1872,  it  is  enacted  that  an  order  of  the  Court  of 
Chancery  may  direct  securities  standing  to  the  account  of 
the  Paymaster  General  on  behalf  of  the  Court  of  Chancery 
to  be  converted  into  cash,  and  that  where  such  order  refers 
ta Government  secutities,  such  securities  shall  betransferred 
to  the  Commissioners  for  the  Beduction  of  the  National  Debt 
in  manner  therein  mentioned; 

And  whereas  the  said  section  contains  no  provision  for 
the.  converse  cases  of  the  conversion  of  cash  into  securities, 
and  the  transfer  of  securities  from  tlie  said  commissioners  to. 
the  account  of  the  Paymaster  Greneral  on  behalf  of  the  Court 
ofChwicery: 

And  whereas  such  conversion  and  transfer,  and  the  other 
matters  provided  by  the  said  section,  can  be  more  conve- 
niently provided  for  by  rules  made  in  pursuance  of  section 
eighteen  of  the  said  Act ;  and  it  is  expedient  to  remove 
doubts  with  reispect  to  the  power  to  provide  by  such  rules 
for  the  investment  in  securities  of  money  in  Court,  and  the 
conversion  into  money  of  securities  in  Court : 

Be  it  therefore  enacted  as  follows : 

Section  sixteen  of  the  Court  of  Chancery  Funds  Act, 
1872,  is  hereby  repealed. 

Rules  may  from  time  to  time  be  made  in  pursuance  of 
section  eighteen  of  the  Court  of  Chancery  Funds  Act,  .1872, 
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with  respect  to  the  investment  in  secorities  of  money  in  Courts  38  &  39  Vict.. 
and   the   cenversion    into    money  of  securities  in  Court,  ®J^' "*  ^^' 
and  with  respect  to  the  tranter  to  the  Comnussioners  for     *    ' 
the  Bedaction  of  the  National  Debt  of  GovemijieHt  secu- 
rities ordered  by  the  Coort  to  be 'sold 'or  conyerted  into 
cash  and    to  the  transfer  by  those  Commissioners  to  the 
Paymaster-General  for  the  time  being,  on  behalf  of  the 
Court  of  Chancery,  of  Government  securities  ordered  by  the 
Court  of  Chancery  to  be  purchased. 

This  section  sliall  come  into  operation  oi^  the  parsing  of 
this  Act,  and  shall  be  construed  together  with  the  Court  of 
Chancery  Fumds  Act,  1872;  and  shall  be  subject, to  any 
alteration  in  that  Act  made  by  or  in  pursuance  of  the 
principal  Act  or  this  Act. 

-  31.  Whereas  under  the  Lunacy  Regulation  Act,  1853,  it  Abolition  of 
is  provided  that  there  shall  be  a  secretary  to  the  visitors  of  JJ|^^|7o«  of 
lunatics  therein. mentioned,  and  it  is  expedient  to  abolish  lunatics.— 
that  office  :  Be  it  therefore  enacted  as  follows :  16  &  17  Vict. 

After  th§  patsing-  of  this  Act  there  shall  cease  to  be  a  ]^'  '^^' 
secretary  to  the  visitors  of  lunatics. 

The  Treasury  shall  award,  out  of  moneys"  providtd  by 
Parliament,  to  the  person  who  holds  at  the  passing  oF  this 
Act  the  office  of  secretary  to  the  visitors  of  lunatics  such 
compensation,  by  way  of  annuitv  or  otherwise,  as,  having 
regard  to  the  conditions  on  which  he  was  appointed  to  his 
office,  the  nature,  salary,  and  emoluments  of  nis. office,  and' 
the  duration  of  his  services,  they  may  think  just  and  reason- 
able, 80  that  the  same  be  granted  in  accordance  with  the  22  Vict>  c.  26. 
S revisions  and  subject  to  the  conditions  contained  in  the 
uperannuation  Act,  1859. 

33.  Whereas  by  section  nineteen  of  the  Bankruptcy  Repeal  Amendment  of 
and  Insolvent  Court  Act,  1869,  it  is  enacted  as  follows: —  a^gs^ie*^* 
**  All  dividends  declared  in  any  Court  acting  under  the  Acts  and  32  &  ^ 
relating  to  bankruptcy  or  the  relief  of  insolvent  debtors  Vict.  c  71, 
which  remain  unclaimed  for  fiv6  years  after  the  comnlence-  ^L,en"o*f* 
ment  of  this  Act,  if  declared  before  that  commencement,  unclaimed 
and  for  fi\e  years  after  the  declaration  of  the  dividends  if  dividends  to 
declared  after  the  commencement  of  this  Act,  and  all  un-  ^[J^^, 
divided  surpluses  of  estates  administered  imder  the  jurisdic- 
tion of  such  Court  which  remain  undivided  for  fiv^  years 
after  the  declaration  of  a  final  dividend  in  the  case  of  bank- 
ruptcy, or  for  five  years  •after  the  close  of  an  insolvency  under 
this  Act,  shall  be  deemed  vested  in  the  Crown^  and  shall  be 
disposed  of  as  the  Commissioners  of  Her  Majesty's  Treasury 
direct;   provided  that  at  any  time  after  such  vesting  the 
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38  &  39  Vict, 
c.  77,  8S.  32, 
33,  34. 


32  &  33  Vict, 
c.  71. 

Facilitation  of 
payment  of 
unclaimed 
dividends  in 
bankruptcy. 


32  &  33  Vict, 
cc.  83,  71. 


Repeal. 


As  to  yacancies 
in  any  office 
within  8.  77  of 
principal  Actr 


Lord  Chancello!r  may,  if  he  thinks  fit,  by  reason  of  the  dis^ 
ability  or  absence  beyond  seas  of  the  person  entitled  to  the 
snm  so  vested,  or  for  any  other  reason  appearing  to  him 
sufficient,  .direct  that  the  sum  so  vested  shall  be  repaid  oat 
of  moneys  provided  by  Parliament,  and  shall  be  distributed 
as  it  would  have  been  if  there  had  been  no  such  vesting :" 

And  whereas  a  similar  enactment  with-  respect  to  unclaimed 
dividends  in  bankruptcy  t^as  made  by  section-  one  hundred 
and  sixteen  of  the  Bankruptcy  Act,  1869 : 

And  wherefls.it  is  expedient  to  give  to  persons  entitled  to 
any  such  unclaimed  dividends  or  other  sums  greater  faci- 
lities for  obtaining  the  same:  Be  it'therefpre  enacted  lis 
follows : 

Any  Court  having  jurisdiction  in  the  matter  of  any  ban^ 
ruptcy  or  insolvency,  upon  being  satisfied  that  any  person 
claiming  is  entitled  to  any  dividend  or  other  payment  out  of 
the  moneys  vested  in  the  Crown  in  pursuance  of  section 
nineteen  of  the  Bankruptcy  Bepeal  and  Insolvent  Court 
Act,  1869,  or  of  section  one  hundred  and  sixteen  of  the 
Bankruptcy  Act,  1869,  may  order  payment  of  the  same  in 
like  manner  as  it  might  have  done  if  the  same  liad  not  by 
reason  of  the  expiration  of  five  years  beconie  vested  in  the 
Crown  in  pursuance  of  the  said  sections. 

This  section  shall  take  effect  as  from  the  passing  of  this 
Act. 

33.  From  and  after  the  commencement  of  tbis  Act  there 
shall  be  repealed — 

(1.)-  The  Acts  specified  in  the  second  schedule  to  this  Act, 
to  the  extent  in  the  third  column  of  that  schedule 
mentioned,  without  preiudice  to  anything  done  or 
suffered  before  the  said  commencement  under  the 
enactments  hereby  repealed ;  also, 

(2.)  Any  other,  enactment  inconsistent  with  this  Act  or  the 
principal  Act. 

34.  Whereas,  by  the  seventy- seventh  section  of  the  prin- 
cipal Act,  it  is  provided  that,  upon  the  o^^urrence  of  a 
vacancy  in  the  office  of  any  officer  coming  within  the  provi- 
sions of  the  said  section,  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  may,  in  the  event  of  such  office 
being  considered  unnecessary,  abolish  the  same,  or  may  reduce 
the  salary,  or  alter  the  designation  or  duties  thereof,  not- 
withstanding that  the  patronage  thereof  may  be  vested  in  an 
existing  judge ;  but  that  no.thing  in  the  said  Act  contained 
shall  interfere  with  the  office  of  marshal  attending  any  com- 
missioner of  assize :  And  whereas  it  is  expedient  to  add  to 
the  said  section :  Be  it  enacted,  that,  upon  the  occurrence  of 
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any  vacancy  coming  within  the  provisions  of  the  said  section,  38  &  39  Vict, 
an  appointment  shall  not  be  made  tKereto  for  the  period  of  *^-  77,88. 34, 


^ne  month  without  the  assent  of  the  Lord  Chancellor,  given 
with  the  concurrence  of  the  Treasury ;  and,  further,  the  Lord 
Chancellor  may,  with  the  concurrence  of  the  Treasury, 
suspend  the  making  any  appointment  to  such  office  for  any  * 
period  not  later  than  the  first  day -of  January  one  thousa^id 
eight  hundred  and  seventy-seven,  and  may,  if  it  be  necessary, 
make  provision  i]i  such  manner  as  he  thinks  fit  for  the 
temporary  discharge,  in  the  meantime,  of  the  duties  of  such 
office. 

*  See  now  the  Act  of  1879,  and  s.  21  of  the  Act  of  1881. 

3d.  Be  it  enacted,  that  any  person  who,  at  the  time  of  AmeDdment  of 
the  commencement  of  this  Act,  shall  hold  the  office  of  ^'If'g^^^^^'' 
chamber  clerk  shall  be  eligible  at  any  time  thereafter  for  chamber 
appointment  to  the  like  office,  anything  in  the  principal  clerks. 
Act  to  the  contrary  notwithstanc^ing ;  and  that,  if  any  such 
person  shall  be   ao   appointed  after  the  commencement  of 
this  Act,  he  shall,  if  the  salary  assigned  to  such  office  by 
or  under  the   principal  Act  be   less  than  the  salary  re- 
ceived by  him  at  the  time  of .  the  commencement  of  this 
Act,  be  entitled  to  receive  a  salary  not  less  than  that  so 
formerly  received  by  him,  so  long  as  he  shall  retain  such 
office,  but  shall  not  be   entitled   to  receive  or   claim  any 
pension  in  respect  of  his  service,  unless  the  Treasury,  in  its 
absolute  discretion,  shall  think  fit  to  sanction  the  same. 
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FIRST  SCHEDULE. 


ECTLEB  OF.COUBT. 

(Now  annuUed.) 
SECOND  SCHEDULE. 


Sesdoii  and  Gh«p««r. 


6  Q«o.  4,  c  84 


32  &  33  Vict.  C  71 


32  &  98  Vict,  c  83 


36  k  37  Vict.  c.  66 


Title. 


Extent  of  B«petL 


An  Actio  proyidefor  the  aug- 
menting the  salajries  of  the 
Master  of  the  1U>11b  and  the 
Vice-Chanoellor  of  England, 
the  Chief  Baron  of  the  Court 
of  Excheqner,  and  the  Puisne 
Judges  and  Barons  of  the 
Courts  in  Westminster  Hall, 
and  to  enable  His  Majesty  to 
grant  an  annuity  to  such 
\^ce-Chancellor,  and  addi- 
tional annuities  to  such  Mas- 
ter of  the  Rolls,  Chief  BAron, 
and  Puisne  Judges  and  Barons 
on  their  resignation  of  their 
respectire  offices.    . 

The  Bankruptcy  Act»  1869    . 


The  Bankruptcy  Repeal  and 
Insolyent  Court  Act,  1869. 


Supreme  Coutt  of  Judicature 
Act,  1873. 


Section  seven. 


Section  one  hundred  and  six-  . 
teen  from  ^  provided  that  at 
any  time,"  inclusive,  to  end 
of  the  section. 

Section  nintfteen  from  "pro- 
vided that  at  any  time,**  in- 
clusive, to  end  of  the  section. 

So  much  of  sections  three  and 
sixteen  as  relates  to  the 
London  Court  of  Bankruptcy, 
section  six,  section  nine,  sec- 
tion ten,  so  much  of  section 
thirteen  as  relates  to  addi- 

.  tional  judges  of  the  Court 
of  Appeal,  section  thirty-four 
from  "all  matters  pending 
in  the  London  Court  of  Bank- 
rupt<^  **  to  "  London  Court 
of  Bankruptcy,'*  section 
thirty-five,  section  forty- 
eight,  section  fifty-three,  sec- 
tion sixty-three,9ection«ixty  • 
eight,  section  sixty-nine,  sec- 
tion seventy,  section  seventy- 
one,  section  seventy-two,  seo' 
tion  seventy-three,  section 
seventy-four,  and  the  whole 
of  the  schedule. 
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APPELLATE  JURISDICTION  ACT,  1876. 


CHAPTER  LIX. 

An  Act  for  amending  the  Law  in  respect  of  the  Appellate 
Jurisdiction  of  the  Houee  of  Lords;  a/nd.for  other 
purposes.  [lUh  August,  1876.] 

Be  it  enacted  bv  the  Queen's  most  Excellent  Majesty,  by  39  &*40  vict. 
and  with  tiie  advice  and  consent  of  the  Lords  Spintnal  and  X*  ^^>  •^  h  3» 

Temporal,  and  Commons,   in  'this  present  Parliament  as-  ^^ 

sembled,  and  by  the  authority  of  the  same,  as  follows : 

Prelinmarjf: 

1.  This  Act  may  be  cited  for  all  pnrposes  as  ^  The  Apel-  ^^<>^  ^^^^ 
late  Jurisdiction  Act,  1876/' 

2.  This  Act  shall,  except  where  it  is  otherwise  expressly  eommenct- 
proYided,  come  into  operation  on  the  first  day  of  Noyember  ■**■*  •^-^**' 
one  thousand  eight  hundred  and  seyenty-six,  which  day  is 
hereinafter  referrod  to  as  the  commencement  of  this  Act. 

Appeal. 

8.  Subject  as  in  this  Act  mentioned  an  appeal  shall  lie  to  <^^»»  in  which 
the  House  of  Lords  fix>m  any  order  or  judgment  of  any  of  ^o^Jf  LoHi. 
the  Courts  following ;  that  is  to  say, 
(1.)  Of  her  Maje^y's  Court  of  Appeal  in  England ;  and 
(2.)  Of  any  C!ourt  in  Scotland  irom  whicn  error  or  an 
appeal  at  or  immediately  before  the  commencement 
of  this-  Act  lay  to  the  Mouse  of  Lords  by  common 
law  or  by  statute ;  and 
.  (3.)  Of  any  Court  in   Ireland  from  which  error  or  an 
appeal  at  or  immediately  before  the  commencement 
of  this  Act  lay  to  the  Mouse  of  Lords  by  common 
law  or  by  statute. 

Ei^landJ. 
The  edect  of  this  section  is  to  gire  a  right  of  appeal  to  the  House  of 


Digitized  by 


Google 


Appellate  Jurisdiction  Acty  187.6. 


39  &  40  Vict.  Lords  from  all  decidons  of  the  Court  of  Appeal,  ezceptiog,  of  coarse, 
C.59,  ss.  3, 4,  bankruptcy  matters  where  there  are  special  proyisions  on  me  subject. 
5.  Scotland.] 

Appeals  fie  to  the  Honse  of  Lords 

(a.)  f^m  the  C!onrt  of  Session ; 
(6.)  From  the  Commission  of  Teinds. 

Appeals  from  these  Courts  were  not  expressly  provided  for  by  the 
Act  of  Union,  bnt  as  appeals  formerly  lay  to  the  Scottish  Parliament 
the  right  seems  to  have  been  transferred  by  implication.    (Macqueen's 
.  Appellate  Jurisdiction  of  the  House  of  Lords,  p.  288.) 

ic.)  From  the  Court  of  Exchequer  established  by  6  Anne,  c.  26, 
4,  which  allowed  writs  of  error  as  in  the  English  Courts. 

LrelandJ 

By  40  Gfeo.  8,  c.  89,  s.  8  (Irish  statute),  error  could  be  brought  from . 
any  judgment  of  the  Exchequer  Chamber  in  Lreland  to  the  High  Court 
of  Parliament. 

And  by  the  8th  Article  of  Union  confirmed  by  40  Geo.  3,  c.  67  (Great 
Britain),  and  40  Geo.  8,  c.  88  (Ireland),  all  -write  of  error  and  appeals 
which  would  have  been  decided  by  the  House  of  Lords  of  either  king- 
dom were  in  future  to  be  decided  by  the  House  of  Lords  of  tiie  United 
Kingdom. 

The  statute  19  &  20  Vict.  c.  92,  which  estabh'shed  a  Court  of  Appeal 
in  Chancery  in  Ireland,  gave  by  s.  14  a  right  of  appeal  to  the  House 
of  Lords  in  cases  where  there  would  previously  have  been  an  appeal 
from  the  Lord  Chancellor  of  Ireland. 

In  additipn  to  the  right  of  appeal  in  Scotch  and  Irish  cases  men- 
tioned above,  an  appeal  would  seem  to  be  possible  in  any  other  case 
by  order  of  me  House  of  Lords  under  s.  12,  poit, 

Fora  of  appeal  4.  Every  appeal  shall  be  brought  by  way  of  petitioa  to 
u^""*  *^®  House  of  Lordg,  praying  that  the  noiatter  of  the  order  or 

jud^ent  appealed  against  may  be  reviewed  before  her 
Majesty  the  Queen  in  her  Court  of  Parliament,  in  order  that 
the  said  Court  jnay  determine  what  of  right,  and  according 
to  the  law  and  custom  of  this  realm,  ought  to  be  done  in  the 
subject-matter  of  such  appeal. 


Attendance 
of  certain 
nnmber  of 
Lords  of 
Appeal  re- 
quired atr 
hearing  and 
determination 
of  appeals. 


5.  An  appeal  shall  not  be  heard  and  determined  by  the 

House  of  Lords  unless  there  are  present  at  such  hearing  and 

determination  not  less  than  three  of  the  following  persons,  in 

this  Act  designated  Lords  of  Appeal ;  that  is  to  say, 

(1.)  The  Lord  Chancellor  of  Great  Britain  for  the  time 

being ;  and        • 
(2.)  The  Lords  of  Appeal  in  Ordinary  to  be  appointed  as 

in  this  Act  mentioned ;  and 
(3.)  Such  Peers  of  Parliament  as  are  fur  the  time  being 
holding  or  have  held  any  of  the  offices  in  this  Act 
described  as  high  judicial  oflBces. 

Where  the  peers  present  and  voting  are  equally  divided  the  motion 
.  for  reversing  the  decision  of  the  Court  helow  is  lost,  and  the  judgment 
stands,  but  no  costs  are  given.  {Pryce  v.  Monmouthshire  Railway  Co,, 
i  Ap.  Cases,  at  p.  218.)  — y       * 
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6«  For  the  pnrpoBe  of  aiding  the  House  of  Lords  in  the  39  &  40  Vict. 
hearing  and  determination  of  appeals,  her  Majesty  may,  at  c.  59,  as,  6, 7. 
any  time  after  the  passing  of  this  Act,  by  letters  patent  ap-  Appointment 
point  two  qualified  persons  to  be  Lords  of  Appeal  in  ordinary,  of  Lrds  of 
but  such  appointment  shall  not  take  effect  until  the  com-  ^^^' V 
mencement  of  this  Act.  Her  Majesty. 

A  person  shall  not  be  (qualified  to  be  appointed  by  her 
Majesty  a  Lord  of  Appeal  in  Ordinary  uoless  ne  has  been  at 
or  before  the  time  of  ms  appointment  the'  holder  for  a  period 
of  not  less  than  two  years  of  some  one  or  more  of  the  omces  in 
this  Act  described  as  high  judicial  offices,  or  has  been  at  or 
before  such  time  as  aforesaid,  for  not  less  than  fifteen  years, 
a  practising  barrister  in  England  or  Ireland,  or  a  practising 
advocate  in  Scotland. 

Every  Xiord  of  Appeal  in  Ordinary  shall  hold  his  office 
dulling  good  behaviour,  and  shall  continue  to  hold  the  same 
notwithstanding  the  demise  of  the  Crown,  but  he  may  be 
removed  from  such  office  on  the  address  of  both  Houses  of 
Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in  Ordinary 
a  salary  of  six  thousand  pounds  a  year. 

Every  Lord  of  Appeal  in  Ordinary,  hnless  he  is  otherwise 
entitled  to  sit  as  a  member  of  the  House  of  ix)rds,  shall  by 
virtue  and  according  to  the  date  of  his  appointment  be  en- 
titled during  his  life  to  rank  as  a  Baron  by  such  style  as  her 
Majesty  may  be  pleased  to  appoint,  and  shall  during  the 
time  that  he  continues  in  his  office  as  a  Lord  of  Appeal  in 
Ordinary,  ^d  no  longer,  be  entitled  to  a  writ  of  summons 
to  attend,  and  to  eit  and  vote  in  the  House  of  Lords ;  his 
dij^ty  as  a  Lord  of  Parliament  shall  not  descend  to  his 
heirs. 

On  any  Lord  of  App^  in  Ordinary  vacating  his  office,  by 
death,  resignation,  or  otherwise,  her  Majesty  may  fill  up  the 
vacancy  by  the  appointment  of  another  qualified  person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  Privy  Councillor, 
be  a  member  of  the  Judicial  Cummitt^  of  the  Privy  Council, 
and,  subject  to  the  due  performance  by  a  Lord  of  Appeal  in 
Ordinary  of  his  duties  as  to  the  hearing  and  determining  of 
appeals  in  the  House  of  Lords,  it  shall  be  his  duty,  being  a 
rnvy  Councillor,  to  sit  and  act  as  a  member  of  the  Judicial 
Committee  of  the  Privy  Council.  * 


Svfplemental  Provisions. 

7.  Her  Majesty  may  by  letters  patent  grant  to  any  Lord  Pension  of 
of  Appeal  in  Ordinary,  who  has  served  for  fifteen  years,  or  is  Lord  ^f  Appeal 
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39  &  40  Vict, 
c.  59,  88.  7,  8, 
9. 


Hearing  and 
detennination 
of  appeals 
during,  pro* 
rogation  of 
Parliament. 


Hearing  and 
determination 
of  appeals 
during  diaso*' 
lution  of 
Parliament. 


disabled  by  permanent  infirmity^  from  the  performance  of  the 
duties  of  his  office,  ^  pension  by  way  of  annuity  to  be  con- 
tinued during  his  life,  e<)ual  in  amount  to  the  pension  which 
might  under  similar  circnmstances  be  granted  to  the  Master 
of  the  Bolls,  in  pursuance  of  the  Supreme  Court  of  Judicature 
Act,  }873.  (a) 

Previons  service  in  any  office  described  in  this  Ar*t  as  a 
high  judicial  office  shall  for  the  purposes  of  pension  be 
deemed  equivalent  to  service  in  the  office  of  a  Lord  of 
Appeal  in  Chdinary  under  this'  Act. 

The  salary  and  pen8i<m  payable  to  a  Lord  of  Appeal  in 
Ordinanr  shall  be  charged  on  and  paid  out  of  the  Consolidated' 
Fund  of  the  United  XSngdom,  and  shall  accrue  due  from  day 
to  day,  and  shall  be  payable  to  the  person  entitled  thereto, 
or  to  his  executors  and  administrators,  at  such  intervals  in 
every  year,  not  being  longer  than  three  months,  as  the 
Treasury  may  from  time  to  time  determine. 

8.  For  preventing  delay  in  the  administration  of- justice, 
the  House  of  I^ords  may  sit  and  act  for  the  purpose  of  hear- 
ing and'determin^  appeals,  and  also  for  the  purpose  of  Lords 
of  Appeal  in  Ordinary  taJ^ins^  their  seats  and  the  oaths, 
during  any  prorogation  of  Paruament,  at  stich  time  and  in 
such  manner  as  may  be  appointed  by  order  of  .the  House  of 
Lords  made  during  the  pteceding  session  of  Parliament;  and 
all  orders  and  proceedings  of  the  said  House  in  relation  to 
appeals  and  matters  connected  therewith  during  such  proro- 
gation, shall  be  as  valid  as  .if  Parliament  had  been  then 
sitting,  but  no  business  other  than  the  hearing  and  deter- 
mination of  appeals  and  the  matters  counected  therewith,  and 
Lords  of  Appeal  in  Ordinary  taking  their  seats  and  the  oaths 
as  aforesaid,  shall  be  transacted  by  such  House  during  such 
prorogation. 

Any  order  of  the  House  of  Lords  may  for  the  purposes  of 
this  Act  be  made  at  any  time  after  tlie  passing,  of  this  Act. 

9.  If  on  the  occasion  of  a  dissolution  of  Parliament  her 
Majesty  is  graciously  pleased  to  think  that  it  would  be  ex- 
pedient, with  a  view  to  prevent  -delay  in  the  administration 
of  jiistice,  to  provide  'for  the  hearing  and  determination  of 
appeals  during  such  dissolution,  it  shall  be  lawful  for  her 
Majesty,  by  writing  under  her  Sign  Manual,  to  autliorise 
the  Lords  of  Appeal  in  the  name  of  the  House  of  Lords  to 
hear  and  determine  appeals  during  the  dissolution  of  Parlia- 
ment, and  for  that  purpose  to  sit  in  the  House  of  Lords  at 


(a)  Sect.  14. 
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such  times  as  may  be  thoaghi  expedient;  and  apon  such  39&40Vict. 
anthority  as  aforesaid  being  given  by  her  Mnjesty,  tbe  Lords  j  j^^^'g^is '  u ' 

of  Appeal  may,  during  such  dissolution,  bear  and  determine  _' '  _[ *_ 

appeals  and  act  in  all  matters  in  relation  thereto  in  the  same 
manner  in  all  respects  as  if  their  sittings  were  a  continuation 
of  the  sittings  of  the  House  of  Lords,  and  may  in  the  name 
of  the  House  of  Lords  exercise  the  jurisdiction  of  the  House 
of  Lords  accordingly. 

10.  An  appeal  shall  not  be  entertained  by  the  House  of  Saving  as  to 
Lords  without  the  consent  of  the  Attorney  General  or  other  ^^erai****"*^ 
law  officer  of  the  Crown  in  any  case  where  proceedings  in 
error  or  on  appeal  could  not  hitherto  have  ueen  had.  in  the 
House  of  Lords  without  the  fiat  or  consent  of  si^ch  officer. 


IL  After  the  commencement  of  this  Act  error  shall  not  Procedure 
lie  to  the. House  of  Lords,  and  an  appeal  shall  not  lie  from  ^^^  ^^^ 
any  of  the  Courts  from  which  an  appeal  to  the  House  of  aii'othw 
Lords  is  given  by  this  Act,  except  in  manner  provided  by  procedure, 
this  Act,  and  sul^'ect  to  such  conditions  as  to  the  value  of 
the  subject-matter  in  dispute,  and  as  to  giving  security  for    * 
-costs,  and  as  to  the  time  within  which  the  appeal  shall  he 
brought,  and  generally  as  to  all  matters  of  practice  and  pro- 
cedure, 'or  otherwise,  as  may  be  imposed  by  orders  of  the 
House  of  Lords. 

See  Standing  Orders,  August,  1876. 

12.  Except  in  so  far  as  may  be  authorized  by  6rders  of  the  Certain  cases 
House  of  Lords  an  appeal  shall  noflie  to  the  House  of  Lords  «*<^«^«*  ^^^^ 
from  any  Court  in  Scotland  or  Ireland  in  any  case,  which  "^^'^ ' 
according  to  the  law  or  practice  hitherto  in  use,  could  not 
have  been  reviewed  by  that  Hoase,  either  in  error,  or  on 
appeal. 

See  note  to  s.  8, 

13*  Nothing  in  this  Act  contained  shall  affect  the  juris-  Provision  as 
diction  of  the  House  of  Lords  in  respect  of  any  error  or  ^P«'»ding 
appeal  pending  therein  at  the  time  of  tne  commencement  of    """*"* 
tnis  Act,  and  any  such  error  or  appeal  may  be  heard  and 
determined,  and  all  proceedings  in  relation  thereto  may  be 
conducted,  in  the  same  manner  in  all  respects  as  if  this  Act 
had  not  passed. 

Amendment  of  Acts. 

14.  Whereas  by  the  Act  of  the  session  of  the  thirty-fourth  Amendment 
and  thirty-fifth  years  of  the  reign  of  Her  present  Majesty,  ^^^jj'gg  vkt 
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chapter  nmety-one,  intituled  "  An  Act  to  make  further  pro- 
yision  for  the  despatch  of  business  by  the  Judicial  Com- 
mittee of  the  Priyy  Council,"  Her  Majesty  was  empowered 
to  appoint  and  did-  appoint  four  persons  qualified  as  in  that 
Act  mentioned  to  act  as  members  of  the  Judicial  Committee 
of  the  Privy  Council  at  such  salaries  as  are  in  the  said  Act 
mentioned,  in  this  Act  referred  to  as  paid  judges  of  the 
Judicial  Committee  of  the  Privy  Council : 

And  whereas  the  power  given  bv  the  said  Act  of  filling 
an^  vacancies  occasioned  by  death,  or  otherwise,  in  the 
offices  of  the  persons  so  appointed,  l)aa  lapsed  by  efflux  of 
time,  and  Het  Majesty  has  no  power  to  fill  any   such* 
vacancies : 

Be  it  enacted,  that  whenever  any  two  of  the  paid  judges 
of  the  Judicial  Committee  of  the  Pnvy  Council  have  died  or 
resigned.  Her  Majesty  may  appoint  a  third  Lord  of  Appeal 
in  Ordinary  in  addition  to  the  Lords  of  Appeed  in  Ordinaiy 
hereinbefore  authorized  to  be  appointed,  and  on  the  death 
or  resignation  of  the  remaining  two  paid  judges  of  the  Judi- 
cial Committee  of  the  Privy  Council  Her  Majesty  may 
appoint  a  fourth  Lord  of  Appeal  in  Ordinary  in  (addition  to 
the  Lords  of  Appeal  in  Ordinary  aforesaid;  and  may  from 
time  to  time  fill  up  any  vacancies  occurring  in  the  ofnces  of 
such  third  and  fourth  Lord  of  Appeal  in  Ordinary. 

Any  Lord  of  Appeal  in  Ordinary  appointed  in  pursuance 
of  this  section  shall  be  appointed  jn  the  same  manner,  hold 
his  office  by  the  same  tenure,,be  entitled  to  the  same  salary 
and  pension,  and  in  all  respects  be  in  the  same  position  as  if 
he  were  a  Lord  of  Appeal  in  Ordinary  appointed  in  pursu- 
ance of  the  power  in  tnis  Act  before  given  to  Her  Maiesty. 

Her  Majesty  may  by  Order  in  Council,  with  the  advice  of 
the  Judicial  Committee  of  Her  Majesty's  Privy  Council  or 
any  five  of  them,  of  whom  the  Lord  Chancellor  sliall  be  one, 
and  of  the  archbishops  and  bishops  being  members  of  Her 
Majesty's  Privy  Council,  or  any  two  of  them,  make  rules  for 
the  attendance,  on  the  hearing  of  ecclesiastical  cases  as 
assessors  of  the  said  Committee  Of  such  number  of  the  iCrch- 
bishops  and  bishops  of  the  Church  of  England  as  may  be 
determined  by  sucn  rules. 

The  rules  may  provide  fgr  the  assessors  being  appointed 
for  one  or  more  yeaT  or  years,  or  by  rotation  or  otherwise, 
and  for  filling  up  any  temporary  or  other  vacancies  in  the 
office  of  assessor. 

Any  rule  made  in  pursuance  of  this  section  shall  be  laid 
before  each  House  of  Parliament  within  forty  days  after  it  is 
made  if  Parliament  be  then  sitting,  or,  if  not  then  sitting, 
within  forty  days  after  the  commencement  of  the  theij  next 
session  of  Parliament. 
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If  either  House  of  Parliament  present  an  address  to  Her  39  &  49  Vict. 
Majesty  within  forty  days  after  any  snch  mle  has  been  laid  c-  59 ;  u.  14, 

before  snch  Honse,  praying  that  any  such  rule  may  be  an-  ^ 

nulled^  Her  IkjCajesty  may  thereupon  by  Order  in  Council . 
annnl  the  same,  and  the  rule  so  anniUled  shall  thenceforth 
become  void,  but  without  prejudice  nevertheless  to  the 
making  of  any  other  rule  in  its  place^  or  to  the  validity  of 
anything  which  may  in  the  meantime  have  been  done  under 
any  such  rule. 

Attendance  of  Archbishope  and  Bishops  as  assessors.] 
Under  the  Church  Discipline  Act,  8  <%  %  Yict.  c.  86,  &  16  (repealed 
by  8.  24,  post),  Archbishops  and  Bishops  who  had  been  sworn  as  Priyy 
Goundilors  were  members  of  the  Judicial  Committee  for  the  purpose 
of  hearing  ecclesiastical  appeals.    '      . 

15.  Whereas  it  is  expedient  to  amend  the  constitution  of  Amendment  of 
Her  Majesty's  Court*  of  Appeal  in  manner  hereihafter  men-  ^*  rt"Jr"* 
tioned  :  Be  it  enacted,  that  there,  shall  be  repealed  so  much  judicature 
of  the  fourth  section  of  "The  Supreme  Court  of  Judicature  Acu  in  relation 
Ac^  1875,"  as  provides  that  the  ordinary  judges  of  Her  ]IXJ^^^ 
Majesty's  Conrt  of  Appeal  (in  this  Act  refened  to  as  ''the  of  Appeal: 
Court  of  Appeal ")  shall  not  exceed  three  at  any  one  time. 

In  addition  to  the  number  of  ordinary  judges  of  the  Court 
of  Appeal  authorized  to  be  appointed  by  "The  Supreme 
Court  of  Judicature  Act,  1875,  Her  Majesty  may  appoint 
three  additional  ordinarjr -judges  of  that  Court 

The  first  three  appomtments  of  additioual  judges  under 
this  Act  shall  be  made  by  such  transfer  to  the  Court  of 
Appeal  as  is  in  this  section  mentioned  of  three  judges'  of  the 
High  Court  of  Justice,  and  the  vacancies  so  created  in  the 
^igh  Court  of  .Justice  shall  not  be  filled  up,  except  in  the 
event  and  to  the  extent  hereinafter  mentioned. 

Her  Majesty  may  by  writing,  under  her  Sign  Manual, 
'  either  before  or  after  the  commencement  of  this  Act,  but  so 
as  not  to  take  effect  until  the  commencement  thereof,  transfer 
to  the  Court  of  Appeal  from  the  following  divisions  of  the 
High  Court  of  Justice,  that  is  to  say,  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  and  the  Exchequer 
Division,  such  of  the  judges  of  the  said  divisipns,  not  exceed- 
ing three  in  number,  as  to  Her  Majesty  may  seem  meet,  each, 
of  whom  shall  have  been  a  judge  of  any  one  or  more  of  such 
divisions  for  not  less  than. two  years  previously  to  his  ap- 
pointment, and  shall  not  be  an  ex-officio  judge  of  the  Court 


of  Appeal,  and  every  jud^e  so  transferred  shsdl  be  deemed 
an  additional  ordinary  judge  of  the  Court  of  Appeal  in  the 
same  manner  as  if  he  had  been  appointed  sucn  judge  hy 
letters  patent.  No  judge  shall  be  so  transferred  without  his 
own  consent. 
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39  &  40  Vict  EvBry.  additional  ordinary  jud^  of  the  said  Court  of 
c.  59, 8. 15.  Appeal  appointed  in  pursuance  of  this  Act  shall  be  subject 
"^  to  the  provisions  of  sections  twenty-nine  and  thirty-seven  of 
*«  The  Supreme  Court  of  Judicature  Act,  1873,"  and  shali  be 
under  an  obligation  to  go  circuits  and  to  act  as  Commissioner 
under  commissions  of  assize  or  other  commissions  authorized 
to  be  issued  in  pursuance  of  the  said  Act,  in  the  same 
manner  in  all  respects  as  if  he  were  a  judge  of  the  High 
Court  of  Justice. 

There  shall  be  paid  to  every  additional  ordinary  judge 
ap^inted  in  pursuance  of  this  Act,  in  addition  to  the  salary 
which  he  would  otherwise  receive  as  an  ordinary  judge  of 
the  Court,  of  Appeal,  such  sujn  on  account  of  his  expenses 
on  circuit  or  under  such  commission  as  aforesaid  as  may  be 
approved  by  the  Treasury  upon  the  recommendation  of  the 
Lord  Chancellor, 

Each  of  the  Judges  of  the  High  Court  of  Justice  who  is  in 
pursuaupe  of  this  Act  transferred  to  the  Court  of  Appeal,'  by 
writing  under  the  Sign  Manual  of  Her  Majesty,  shall  retain 
such  officers  as  are  attached  to  his  person  as  such  iudge,  and* 
are  appointed  and  removeable  by  him  at  his* pleasure,  in 
t)nrsuance  of  "  The  Supreme  Court  of  Judicature  Act,  1873," 
and  the  officers  so  attached  shall  have  the  same  rank,  and 
hold  their  offices  by  the  Fame  tenure,  and  upon  the  same 
terms  and  conditions,  and  receive  the  same  salaries,  and  if 
'  entitled  to  pensions  be  entitled  to  the  same  pensions,  and 
shall,  as  nearly  as  may  be,  perform  the  same  duties  as  if  the 
judges  to  whom  they  are  attached  had  not  been  transferred 
to  me  Court  of  Appeal. 

Subject  as  aforesaid,  the  provisions  of  the  Supreme  Court 
of  Judicature  Acts,  1873  and  1875,  for  the  time  being  in 
.'force  in  relation  to  the  appointment  of  ordinary  judges  of 
Her  Majesty's  Court  of  Appeal,  and  to  their  tenure  of  office, 
and  to  their  precedence,  and  to  their  salaries  and  pensions, 
and  to  the  officers  to  be  attached  to  such  judges,  and  all 
other  provisions  relating  to  such  ordinary  judges,  shall  apply 
to  the  additional  ordinary  judges  appointed  m  pursuance  of 
this  section  in  the  same  manner  as  they  apply  to  the  ot}ier 
ordinary  judges  of  the  said  Court. 

For  the  purpose  of  a  transfer  to  the  Court  of  Appeal  under 
this  section,  service  as  a  judge  in  a  Court  whose  jurisdiction 
is  transferred  to  the  High  Court  shall  be  deemed  to  have 
beeki  service  as  a  judge  in  any  one  or  more  of  such  divisions 
of  the  High  Court  as  are  in  this  section  in  that  behalf  men- 
tioned ;  and  for  the  purpose  of  the  pension  of  any  person 
appointed  under  this  Act  an  additional  ordinary  juage  of 
appeal,  service  in  the  High  Court  of  Justice,  or  in  any  Court 
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.  whose  jurisdiction  is  transfdrred  to  the  High  Court  .of  Justice  39  &  40  Yict. 
OF  to  the  Court  of  Appeal,  shall  be  deemed  to  have  been  ^-  ^^>  ^  ^^ 
seryice  in  Uie  Court  of  Appeal.  ^^*  ^^' 


By  the  Act  of  1881  the  six  ordinaiy  jadges  of  the  Court  of  Appeal 
are  reduced  to  fiye,  the  Master  of  the.Bolls  beooming  a  permanrat 
judge  of  the  Ckmrt  of  Appeal,  and  his  place  in  the  High  Goiirt  filled  by 
the  appointment  of  one  additional  puisne  judge. 

'      16.  Orders  for  constituting  and  holding  divisional  courts  Orden  in 
of  the  Court  of  Appeal,  and  for  regulatmg  the  sittings  of  the  J^Jf^^^JJ  ^ 
Court  of  Appeal,  and  of  the  divisional  Courts  of  Apj^al,  may  hwdnen  in 
be  made,  and  when  made,  in  like  manner  rescinded  or  altered,  Her  Majesty'i 
by  the  President  of  the  Court  of  Appeal,  with  the  concurrence  ^^^Ih*^ 
of  the  ordinary  judges  of  the  Court  of  Appeal,  or  any  three 
of  them ;  and  so  much  of  section  seventeen  of  ^  The  Supreme 
Court  of  Judicature  Act,  1875,"  as  relates  to  the  regulation 
of  any  matters  subject  to  be  regulated  by  orders  under  this 
section,  and  so  much  of  any  fiules  of  Court  as  may  be  incon- 
sistent, with  any  order  nutde  under  this  section,  shall  be 
repealed  without  prejudice  nevertheless  to  any  Rules  of 
Court  made«in  pursuance  of  the  section  so  repealed,  so  long 
as  such  Boles  of  Court  remain  unaffected  by  Orders  made  in 
pursuance  of  this  section. 

.   17.  On  and  after  the  first  day  of  December  one  thousand  Regulations  as 
eight  hundred  and  seventy-six,  every  action  and  proceeding  HighCourt*of 
in  the  High  Court  of  Justice,  and  all  business  arising  out  of  justice  and 
the  same,' except  as  is*  hereinafter  provided,  shall,  so  far  as  is  divisional 
practicable  and  convenient,  be  heard,  determined,  and  dis-  ^"^/^^*^^ 
posed  of  before  a  single  judge,  and  all  proceedings  in  an 
action  subsequent  to  the  bearing  or  trial,  and  down  to  and 
including  the  final  judgment  or  order,  except,  as  aforesaid, 
.and  always  excepting  any  proceedings  on  appeal  in  the  Court 
of  Appeal,  shall,  solar  as  is  practicable  and* convenient,  be 
had  and  taken  before  the  judge  before  whom  the  ixial  or 
hearing  of  the  cause  tookplace :  Provided  nevertheless,  that 
Divisional  Courts  of  the  High  Court  of  Justice  may  be  held 
for  the  transaction  of  any  business  which  may  for  the  time 
being  be  ordered  by  Eules  of  Court  to  be  heard  bv  a  Divi- 
sional €!ourt;   and  any  such  Divisional  Court  when  held 
shall  be  constituted  of  two  judges  of  the  Court  and  no  more, 
unless  the  President  of  the  Division  to  which  such  Divisional 
Court  belongs,  with  the  concurrence  of  the  other  judges  of 
such  Division,  or  a  majority  thereof,  is  of  opinion  that  such 
Divisional  Court  should  be  constituted  of  a  greater  number 
of  judges  than  two,  in  which  case  such  Court  may  be  consti- 
tuted* of  such  number  of  judges  as  the  President,  with  such 
concurrence  as  aforesaid,  may  think  expedient ;  nevertheless 
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39  &  40  Yict.    the  decisions  of  a  Divisional  Coart  shall  not  be  invalidated 
1*8*^19"'  ^^'      ^y  reason  of  such  Court  being  constituted  of  a  greater 

*     • number  than  two  judges ;  and 

Bules  of  Court  for  carrying  into  effect  the  enactments 
contained  in  this  section  shall  be  made  on  or  before  the  first 
day  of  December  one  thousand  eight  hundred  and  seventy- 
six,  and  may  be  afterwards  altered,  and  all  Eules  of  Court 
to  be  made  after  the  passii^  of  this  Act,  whether  made  under 
"  The  Supreme  Court  of  tfudicature  Act,  1875,"  or  this  Act, 
shall  le  made  by  any  three  or  more  of  the  following  persons, 
of  whom  the  Lord  Chancellor  shall  be  one,  namely,  me  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  KoUs,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
L&rd  Chief  Baron  of  the  Exchequer,  and  four  other  judges  of 
the  Supreme  Court  of  Judicature,  to  be  from  time  to  time 
appointed  for  the  purpose  by  the  Lord  Chancellor  in  writing 
under  his  hand,  such  appointment  to  continue  for  such  time 
as  shall  be  specified  therein,  and  all  such  Rules  of  Court 
shall  be  laid  before  each  House  of  Parliament  within  such 
^  time  and  subject  to*  he  annulled  in  such  man&er  as  is"  pro- 

"*^  vided  by  "  The  Supreme  Court  of  Judicature  Act,  1875.    . 

There  shall  be.  repealed  on  and  after  the  first  day  of  De- 
cember one  thousand  eight  hundred  and  seventy-siz  so  much 
of  sections  forty,  forty-one,  forty-two,  forty-three,  forty- four, 
and  forty-six  of  "  The  Supreme  Court  of  Judicature  Act> 
1873,"  as  is  inconsistent  with  the  provisions  of  this  section. 

See  8.  19  Act  of.  1881  for  the  present  constitution  of  the  Bule 
Ck)mmittee. 

As  to  powers  of  a  single  judge,  see  Ord.  XXXVI.,  r.  89,  and  Ord. 
LIX.,r.  i 

Power  in  18.  Whenever  any  two  of  the  said  paid  judges  of*  the 

T^&tr^u^    Judicial  Committee  of  the  Privy  Council  have  died  or  re- 

occasioned'ki^  signed,  Her  Majesty  may,  uJ)on  an  address  from  both  Houses' 

High  Court  of   of  Parliament,  representing  that  the  state  of  business  in  the 

remoTai**of       ^^^  Court  of  Justico  is  such  as  to  require  the  appointment 

jad^toCourt  ^^  ^u  additional  judge,  fill  up  one  of  the  vacancies  created 

of  Appeal.        by  the  transfer  hereinbefore  authorized,  by  appointing  one 

new  jud^e  of  the  said  High  Court  in  any  Division  thereof; 

and  on  the  death  or  retirement  of  the  remaining  two  paid 

judges  of  the  said  Judicial  Committee,  Her  Majesty  may, 

upon  the  like  address,  fill  up  in  like  manner  another  of  the 

said  vacancies  and  from  time  to  time  fill  up  any  vacancies 

occurring  in  the  offices  of  judges  so  appointed. 

Sees.  14.        • 

Attendance  of       19.  Where  a  judge  of  the  High  Court  of  Justice  has  been 
judges  of  High  requested  to  attend  qs  an  additional  judge  at  the  sittings  of 
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the  Court  of  Appeal  under  section  four  of  **  The  Supreme 
Court  of  Judicature  Act,  1873,"  such  judge  shall,  although 
the  period  has  expired  during  which  his  attendance  was  re- 
quested, attend  the  sittings  of  the  Court  of  Appeal  for  the 
purpose  of  giving  judgment  or  otherwise  in  relation  to  any 
ease  which  may  haye  been  heard  by  the  Court  of  Appeal 
during  his  attendance  on  the  Court  of  Appeal. 


39  &  40  Vict, 
c.  59,  88.  19, 

^0,  21,  22. 

Court  of 
Justice  on 
Court  of 
Appeal. 


20.  Where  by  Act  of  Parliament  it  is  provided  that  the  Amendment  of 
decision  of  any  Court  or  judge  the  jurisdiction  of  which  'I"?!*^*"^* 
Court  or  judge  is  transferred  to  the  High  Court  of  Justice  is  appeals  from 
to  be  final,  an  appeal  shall  not  lie  in  any  such  case  from  the  High  Cobrt  of 
decision  of  the  High  Court  of  Justice,  or  of  any  judge  thereof,  ^"^^®  ^^^ 
to  Her  Majesty's  Court  of  Appeal.  ^^    ^^  *^****" 

Where  by  Act  of  Parliament  it  is  provided.] 

This  has  been  held  in  the  CJourt  of  Appeal  to  mean  "where  by 
enactment  existing  at  the  time  of  the  passing  of  this  Act"  Therefore, 
although  by  the  County  Courts  Act,  1850  (13  &  14  Vict.  c.  61,  s.  14), 
the  decision  of  the  superior  Court  appealed  to  was  to  be  final,  yet  that 
enactment  having  been  modified  by  the  Judicature  Act,  1873,  s.  45', 
allowing  appeals  with  leave  of  the  Divisional  Court,  this  section  does 
not  prevent  such  appeals  when  leave  is  given.  (Crush  v.  TiMmer  (O.A.), 
3  Ex.  D.  303.) 

21.  Whereas  by  section  thirty-four   of  "The  Supreme  Continuation 
Court  of  Judicature  Act,  1875,"  it  is  enacted  that  upon  the  ??i!J  ^!'  •^??- 

/»  •  «;.  .  .  .♦•   .  .,  lo7o  01  8.  o4. 

occurrence  of  any  vacancy  in  an  office  coming  within  the  of  38  &  39  Vict, 
provisions  of  section  seventy-seven  of  "  The  Supreme  Court  c.  77,  as  to 
of 'Judicature  Act,  1873,"  the  Lord  High  Chancellor  of  Great 
Britain  may,  with  the  concurrence  of  the  Treasury,  suspend 
the  making  any  appointment  to  such  office  for  any  period 
not  later  than  the  nrst  day  of  January  one  thousand  eight 
hundred  .and  seventy-seven,  and  may,  if  it  be  necessary, 
make  provision  Ih  such  manner  as  he  thinks  fit  for  the 
temporary  discharge  in  the  meantime  of  the  duties  of  such  . 
office,  and  it  is  expedient  to  extend  the  said  period  as  here- 
inafter mentioned :  Be  it  therefore  enacted  as  follows : 

The  said  section  shall  be  construed  as  if  the  first  day  of 
January  one  thousand  eight  hundred  and  seventy-eight  were 
therein  inserted  in  lieu  of  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven. 

This  power  of  suspension  was  continued  by  subsequent  Acts  till  the 
Istof  January,  1880. 

For  the  abolition  of  or  alteration  in  the  offices  referred  to,  see  Act  of 
1879,  ss.  8, 14.    • 

22.  A  district  registrar  of  the  Supreme  Court  of  Judi-  Appointment 
cature  may  from  time  to  time,  but  m  each  case  with  the  diat^^gw- 
approval  oi  the  Lord  Chancellor  and  subject  to  such  regula-  trars. 


vacancies  m 
legal  offices. 
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39  &  40  Yict.  tions  88  the  Ldrd  Chancellor  ifiay  from  time  to  time  make, 
23^24"*  ^^'      appoint  a  depaty,  and  all  acts  authorised  or  reooired  to  be 

'    ' done  bv,  to,  pr  before  a  district  r^istrar  may  be  done  by, 

to»  or  oefore  any  depnty  so  appointed:  Provided  always, 
that  in  no  ease  sach  appointment  shall  be  made  for  a  period 
exceeding  three  months.  This  section  shall  come  into  force 
at  the  time  of  the  passing  of  this  Act. 

See  Act  of  1873,  s.  60,  Act  of  1881,  B.  22. 

Appointment  28.  Whereas  by  ''The  Vice- Admiralty  Courts  Act,  1863," 
of  vioe-admiral  {f^  jg  enacted,  that  **  nothing  in  this  Act  contained  shall  be 
iffiwi^Vice-  taken  to  affSdct  the  power  of  the  Admiralty  to  appoint  any 
Admiralty  yico-admiral,  or  any  judge,  registrar,  marshal,  or  other  o£Scer 
Court.  Qf  i^ny  Vice- Admiralty  Court,  as  heretofore,  by  warrant  from 

the  Admiralty,  and  by  letters  patent  issued  under  the  seal 
of  the  High  Court  (rf  Admiralty  of  England  "  :• 

And  whereas  since  the  commencement  of  the  Supreme 

Court  of  Judicature  Acts,'  1873  and   1875,  doubts  have 

arisen  with  respect  to  the  exercise  of  the  said  power  of  the 

*  Admiralty,  and  it  is  expedient  to  remove  such  doubts :  Be 

it  therefore  enacted  as  follows : 

Any  power  of  the  Admiralty  to  appoint  or  cancel  the 
appointment  of  a  yice-admiral,  or  a  judge,  Registrar,  marshal, 
or  other  officer  of  a  Vice-Admiralty  Court,  may,  after  the 

Cing  of  this  Act,  be  exercised  by  some  writing  under  the 
Is  of  the  Admiralty,  and  the  seal  of  the  office  of 
Admiralty,  and  in  such  form  as  the  Admiralty  from  time  to 
time  direct. 

Every  appointment  so  made  shall  have  the  same  effect, 
and  every  vice-admiral,  judge,  registrar,  marshal,  and  other 
officer  so  appointed  shall  have  the  same  jurisdiction,  power, 
and  authority,  and  be  subject  to  the  same  obligation,  as  if 
he  had  been  appointed  before  the  commencement  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875>  under  the 
seal  of  the  High  Court  of  Admiralty  of  England. 

'^Admiralty"  in*  this  section  means  the  Lord  High 
Admiral,  or  the  Commissioners  for  executing  his  office,  or 
any  two  of  such  Commissioners. 

Repeal  and  Definitions.. 

Repeal  of  24.  Sectiou  sixtocn  of  the  Act  for  better  enforcing  Church 

TS^'^Ch^'T  Discipline,  passed  in  the  session  of  the  third  and  fourth 

DiscipiiueTct  years. of  the  reign  of  Her  present  Majesty,  chapter  ei^hty- 

andofthe  gix,  and  sections  twenty,  twenty-one,  and  fifty-five  of  the 

of  Srdk^t^w^  Supreme  Court  of  Judicature  Act,  1873,  and  section  two  of 

Acts!  *^  ""  the  Supreme  Court  of  Judicature  Act,  1875,  shall  be  repealed 
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(with  the  exception  of  so  much  of  section  two  as  declares  the  39  k  40  Viet. 
day  on  which  that  Act  is  to  commence).  «•  59»  »•  24, 25. 

As  to  the  repealed  section  of  the  Church  Discipline  Act,  see  note  to 
B.U(ante), 

25»*  In  this  Act,  if  not  inconsistent  with  the  context,  the  Definitions: 
following  expressions   have  the    meaning   hereinafter  re- 
spectiyely  assigned  to  them.;  that  is  to  say, 

"  High  judicial  office  "  means  any  of  the  following  offices ;  "  high  judicial 
that  is  to  say,  office:" 

The  office  of  Lord  Chancellor  of  Great  Britain  or  Ireland, 
or  of  paid  judge  of  the  Judicial  Committee  of  the  Privy 
Council,  or  of  judge  of  one  of  Her  Majesty's  Superior 
Courts  of  Great  Britain  and  Ireland ; 

** Superior  Cohrts  of  Great  Britain  and  Ireland."  means  "superior 
and  includes, —  courts :»» 

As  to  England,  Her  Majesty's  High  Court  of  Justice  and 
Her  Majesty's  Court  of  Appeal,  and  the  Superior  Courts 
of  law  and  equity  in  England  as  they  existed  before  the 
constitution  of  Her  Majesty's  High  Court  of  Justice ; 
and 

As  to  Ireland,  the  Superior  Courts  of  law  and  equity  at 
Dublin;  and 

As  to  Scotland,  the  Court  of  Session : 

**  Error  "  includes  a  writ  of  error  or  any  proceedings  in  or  "  error." 
by  way  of  error. 


H 
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SUPREME  COURT  OF  JUDICATURE 
•     ACT,  1877. 


40  Vict,  c  9, 

88.1,2,3. 


Constmction 
and  8hort  title 
of  Act. 


Appt>intment 
of  additional 
judge  of  High 
Court  of 
Jnstice. 


Poeition  of 

additional 

judge. 


CHAPTEE  IX. 

An  Aet  for  Amending  the  Supreme  Court  of  Judicature  Acts^ 
1873  (md  1875.  [24th  April,  1877.] 

Be  it  enacted  by  the  Queen's  moot  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor 
thereof  be  construed  as  one  with  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  and  together  with  the  said 
Acts  may  be  cited  as  the  Supreme  Court  of  Judicature  Acts, 
1873,  1875,  1877,  and  this  Act  may  be  cited  separately  as 
«  The  Supreme  Court  of  Judicature  Act,  1877." 

2.  It  shall  be  lawful  for  Her  Majesty  to  appoint  a  judge 
of  the  High  Court  of  Justice  in  addition  to  the  numoer  of 
judges  of  that  Court  authorised  to  be  appointed  by  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875. 

Power  is  given  by  the  Act  of  1881,  s.  6,  to  keep  up  the  number  of 
judges  attached  to  the  Chancery  Diyision  to  fiya 

3.  The  judge  appointed  in  pursuance  of  this  Act  shall  be 
in  the  same  position  as  if  he  had  been  appointed  a  puisne 
judge  of  the  said  High  Court  in  pursuance  of  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875 ;  and  all  the  pro- 
yisions  of  the  Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  for  the  time  being  in  force  in  relation  to  the  <]^ualifica- 
tion  and  appointment  of  puisne  judges  of  the  said  High 
Court,  and  to  their  tenure  of  o£Sce,  and  to  their  precedence, 
and  to  their  salaries  and  pensions,  and  to  ^e  omcers  to  be 
attached  to  the  persons  of  such  judges,  and  all  other  pro- 


Digitized  by 


Google 


Sfipreme  Cowri  of  Judicature  Act,  1877.  99 

yisioDS  relating  to  such  puisne  judges,  or  any  of  them,  with  40  Vict.  c  9, 
the  exception  of  such  provisions  as  apply  to  existing  judges  g-  3, 4, 5, 6. 
only,  shall  apply  to  the  additional  juclge  appointed  in  pur- 
suance  of  this  section  in  the  same  manner  as  they  apply  to 
the  other  puisne  judges  of  the  said  Court  respectiyely.  The 
jud^e  appointed  in  pursuauce  of  this  Act  snail  be  attached 
to  the  Chancery  Division  of,  the  said  High  Court,  subject  to 
sudi  power  of  transfer  as  is  in  the  Supreme  Court  of  Judica- 
ture Act,  1873,  mentioned. 

4.  And  whereas  it  is  expedient  that  a  uniform  style  should  stjie  of  judges. 
be  provided  for  the  ordinary  judges  of  the  Court  of  Appeal 
ana  for  the  judges  of  the  High  Court  of  Justice  (other  than 
llie  Presidents  of  Divisions)  :  Be  it  enacted,  that  the  ordinary 
judges  of  the  Court  of  Appeal  shall  be  stvled  Lords  Justices 
of  Appeal,  and  the  judges  of  the  High  Court  of  Justice 
(other  than  the  Presidents  of  Divisions)  shall  be  styled 
Justices  of  the  High  Court  * 

See  Act  of  1881, 8. 8. 

6.  A  puisne  judge  of  the  High  Court  of  Justice  means  for  Definition  of 
the  purposes  of  this  Act  a  judge  of  the  High  Court  of  P^iBnejidge. 
Justice  other  than  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Bolls  (a),  the  Lard 
Chief  Justice  of  the  GommanPleas,  cmd  the  Lord  Chief  Baron, 
and  their  successors  respectively. 

6.  Section  thirty-four  of  the  Supreme  Court  of  Judica-  Continuation 

ture  Act,  1875,  shall  be  construed  as  the  first  day  of  January  ??*^^  ^!*  '^"• 

one  thousand  eight  hundred  and  seventy-nine  were  therein  cf  38  &  89 

inserted  in  lieu  of  the  first  day  of  January  one  thousand  Tict.  c.  77. 
eight  hundred  and  seventy-seven. 

This  suspensioii:  was  farther  continued  till  the  let  of  January,  1880, 
\(l  the  Act  of  1878  (41  A  42  Vici  c.  35,  s.  2\  meanwhile  the  Act  of 
1879  came  into  foroe.    (See  ss.  8, 14  of  that  Act) 

(a)  Now  aholished. 
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THE 


SUPREME  COURT  OF  JUDICATURE 
(OFFICERS)  ACT,  1879. 


42  &  43  Vict. 
G.  78,  M.  1,  2, 
3,4,6. 


CHAPTER  LXXVIII. 

An  Act  to  Amend  the  Supreme  Court  of  Judicature  Acts. 

[15th  August,  1879.] 

Be  it  enacted  hj  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  aod  consent  of  the  Lords  Spintual  and 
Temporal,  and  Commons  in  this  present  Parb'ament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 


Constraction 

and  short  title 

of  Act. 

36  &  37  Vict. 

c66. 

38  k  39  Vict. 

c77. 

40  &  41  Vict. 

c.  9. 

Commence- 
ment of  Act. 

Definition  of 
"  existing." 


Preliminary. 

1.  This  Act  shall  be  construed  as  one  with  the  Supreme 
Court  of  Judicature  Acts,  1873, 1875,  and  1877,  and  may  be 
cited  together  .with  those  Acts  as  the  Supreme  Court  of 
Judicature  Acts,  1873,  to  1879,  and  separately  as  the 
Supreme  Court  of  Judicature  (Officers)  Act,  1879. 

2.  This  Act  shall,  except  where  it  is  otherwise  expressed, 
come  into  operation  on  the  twenty-eighth  day  of  October  one 
thousand  eight  hundred  and  seventy-nine,  which  day  is  in 
this  Act  referred  to  as  the  commencement  of  this  Act. 

3.  In  this  Act  ^^ existing"  means  existing  at  the  com- 
mencement of  this  Act. 


Establishment 
of  central 
office. 

Certain  offices 
amalgamated 
with  central 
office. 


Central  Office. 

4.  There  shall  be   established  a 
Supreme  Court  of  Judicature. 


central  office  of  the 


6.  There  shall  be  concentrated  in  and  amalgamated  with 
the  central  office  the  following  offices ;  namely,^ 
The  record  and  writ  clerks  office  ; 
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The  enrolment  office ;  42  &  43  Vict. 

The  report  office ;  c.  78,  ss.  5, 6, 

The  offices  of  the  masters  of  the  Queen's  Bench,  Common  I; 

Pleas,  and  Exchequer  Divisions,  including  the  bills  of 
sale  office ; 
The  offices  of  the  associates  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  I)iyision8 ; 
The  Crown  office  of  the  Queen's  Bench  Division ; 
The  Queen's  remembran6er's  office ; 
The  office  of  the  registrar  of  certificates  of  acknowledg- 
ments of  deeds  by  married  women ; 
The  office  of  the  registrar  of  judgments ;  and     . 
Such  other  offices  of  the  Supreme  Court  as  may  from  time  - 
to  time  be  amalgamated  with  the  central  office  by  rules  of 
Court. 

6.  There  shall  be  transferred  to  the  central  office, —  Transfer  of 

(a.)*  The  existing  record  and  writ  clerks ;  J^'c'titraf '''*" 

The  existing  clerk  of  enrolments ;  office. 

The  existing  clerks  in  the  report  office ; 
Ther  existing  masters  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions ; 
The  existing  associates  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Division^ ; 
The  existing  Queen's  remembrancer ; 
The  existing  Queen's  coroner  and  attorney,  and  the 
existing  master  of  the  Crown  office  other  than  the 
Queen's  coroner  and  attorney; 
■  The  existing  registrar  of  certififcates  of  acknowledg- 
ment of  deeds  by  married  women ;  and 
The  existing  registrar  of  judgments ; 
with  their  respective  clerks  and  messengers,  or  the  clerks 
and  messengers  employed  in  their  respective  offices : 
.  (b.y  Sach  of    the  existing  officers  employed  under  the 
registrars  of  the  Probate,  Divorce,  and  Admiralty 
Division  as  the  judges  of  that  Division  respectively 
select  as  necessary  for  the  performance  of  the  duties 
to  be  performed  in  the  central  office ;  and 
(e.)  Such  other  officers  of  and  f>er8ons  employed  in  the 
Supreme  Court  or  the  offices  thereof  as  are  from 
time  to  time  transferred  to  the  central  office   by 
Bules  of  Court. 

7.  The  central  office    shall  be  under  the  control  and  Central  office 
superintendence  of  officers  called  masters  of  the  Supreme  ^  ^  "°^er 
Court  of  Judicature.  .      ^"^^^^^ 

Provided  that  the  existing  clerk  of  enrolments  shall  as  Supreme 

Court. 
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42  &  43  Vict, 
c  78,  88.  7,  8, 


First  masters 
'  of  Supreme 
Court. 


Appointment 
and  removal 
of  officers  of 
central  office. 


long  as  he  continues  to  hold  that  office  retain. his  control 
and  superintendence  over  the  business  heretofore  performed 
in  his  office  and  over  the  persons  for  the  time  being  em- 
ployed in  the  performance  oi  that  business. 

8.  (l.>  The  first  masters  of  the  Supreme  Court  of  Judica- 
ture shall  be— 

The  existing  masters  of  the  Queen's  Benph,  Common  Pleas, 
and  Exchequer  Divisions ; 
•  The  existing  Queen's  coroner  and  attorney ; 
The  existing  master  of  the  crown  office  other  than  the' 

Queen's  coroner  and  attorney  ; 
The  existing  record  and  writ  clerks ;  and 
The  existing  associates  in  the  Queen's  Bench,  Common 

Pleas,  and  Exchequer  Divisions. 
(2.)  The  salaries  of  the  first  masters  of  the  Supreme  Court 
shall  be : 

(a.)  In  the  case  of  each  existing^ master  of  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Division,  the 
salary  to  which  he  is  entitled  as  such  master  at  the 
commencement  of  this  Act : 
(6.)  In  the  case  of  the  existing  Queen's  coroner  and  attor-^ 
ney,  and  the  existing  master  of  the  crown  office 
other  than  the  Queen's  coroner  and  attorney,  the 
yearly  sum  of  fifteen  hundred  pounds : 
(c.)  In  the  case  of  every  other  master  of  the  Supreme 
Court,  the  salary  to  which  he  would  have  been 
entitled  if  he   had  been  appointed  a  master  of 
the  Queen's  Bench,  Common  Pleas,  or  Exchequer 
Division  immediately  before  the  commencement  of 
this  Act 
(3.)  A  vacancy  in  the  office  of  any  master  of  the  Supreme 
Court  other  than  a  master  being  Queen's  coroner  and  attor- 
ney or  master  of  the  Crown  Office,  shall  not  be  filled  until  the 
number  of  masters  is  reduced  to  eighteen. 

9.  (1.)  The  right  of  filling  any  vacancy  in  the  ofiSice  of 
master  of  the  ^preme  Court,  or  in  any  clerkship  in  the 
central  office,  shall,  subject  as  in  the  next  sub-section  men- 
tioned, be  vested  in  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
PleaSy  and  the  Lord  Chief  Baron  of  the  Eicchequer  in  rotation 
and  in  such  order  as  they  by  -agreement  among  themselves 
determine. 

The  Btatntory  powers  of  the  Lord  Chief  Justice  of  the  Common 
Pleas  and  Lord  Ciuef  Baron,  are  now  vested  in  the  Lord  Chief  Justice 
of  England.    (Act  of  1881,  s,  25.) 
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'    (2.)  The  right  of  filling  any  vacancy  in  the  oflSce  of  Queen's  42  &  43  Vict. 
coroner  and  attorney  and  of  master  in  the  Crown  Office  shall  c-  78,  ss.  9,  lo, 
be  vested  in  the  Lord  Chief  Justice  of  England,  and  the  per-  ^^'  ^^' 
sons  appointed  to  these  offices  respectively  shall  be  by  virtue 
of  their  ap|x>intment  masters  of  tne  Supreme  Court. 

(3.)  Subject  as  aforesaid^  the  right  of  filling  any  vacancy 
in,  and  of  making  any  new  appointment  in  or  for  the  purposes 
of,  the  central  office  shall  be  vested  in  the  Lord  Chancellor 
with  the  concurrence  of  the  Treasury. 

(4.)  Any  officer  of  the  central  office  may  be  removed  by  a 
majority  of  the  Judges  mentioned  in  this  section,  with  the 
approval  of  the  Lorn  Chancellor,  for  reasons  to  be  assigned 
in  the  order  of  removal. . 

10.  A  person  shall  not  be  qualified  to  be  appointed  a  QaaUHcation 
master  of  the  Supreme  Court  unless  he  is  or  has  been  a  suw^e""  ^"^ 
practising  barrister  or  solicitor  of  five  years  standing,  or  has  court. 
practised  for  five  years  as  a  special  pleader  or  as  a  special 
pleader  and  barrister;  but  nothing  in  this  section  shall  affect 
the  qualification  of  any  existing  officer  of  the  Supreme  Court 
to  be  appointed  to  any  office  dealt  with  by  this  Act. 

IL  Every  master  of  the  Supreme  Court  shall  hold  office  Tenure  of 
during  good  behaviour.  ^^^^^^ 

Court. 

12.  (1.^  The  business  to  be  performed  in  the  central  office  Business  of 
shall,  subiect  to  Bules  of  Court,  comprise  all  the  business  central  office. 
performed  in  the  offices  by  or  in  pursuance  of  this  Act  amal- 
gamated with  the  central  office,  and  shall  be  distributed 
among  the  several  officers  of  the  central  office  in  such  manner 
as  may  be  directed  by  Rules  of  Court. 
-  (2.)  The  several  officers  of  the  central  office  shall  be  inter- 
changeable one  with  another  and  shall  be  capable  of  perform- 
ing and  liable  to  perform  the  duties  of  each  other  in  any 
department  of  the  office,  and  generally  shall  perform  sucn 
duties  and  have  such  powers  in  relation  to  the  business  of 
the  Supreme  Court  as  may  be  directed  by  Itules  of  Court, 
subject  to  this  qualification,  that  the  duties  required  to  be 
performed  by  any  officer  transferred  to  the  central  office  by 
Of  in  pursuance  of  this  Act  shall,  except  as  far  as  they  are 
modified  with  his  consent,  be  the  same  as  or  analogous  to 
those  which  he  performed  before  being  so  transferred. 

(3.)  Subject  as  aforesaid,  all  officers  of  the  central  office 
shall  continue  to  perform  the  duties  heretofore  performed  by 
them  in  their  respective  offices,  and  to  have  ana  exercise  the 
powers  heretofore  vested  in  them,  in  the  same  manner,  as 
nearly  as  may  be,  as  if  this  Act  had  not  passed. 
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42  &  43  Vict, 
c.  78,  88.  13, 
14,  15,  16. 

Clas8ification 
of  clerks  of 
central  office. 

Abolition  of 
certain  offices 
and  continu- 
ance of  others. 


13.  The  clerkd  employed  in  the  central  office  shall  be 
classified  as  principal  clerks,  first-class  clerks,  second-class 
clerks,  and  copying  clerks,  or  in  such  other  manner  as  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  from 
time  to  time  directs. 

14.  (1.)  The  offices  specified  in  the  first  part  of  the  first 
schedule  to  this  Act  are  hereby  abolished  as  from  the  com- 
mencement of  this  Act. 

(2.)  Each  of  the  offices  specified  in  the  second  part  of  the 
first  schedule  to  this  Act  shall  be  abolished  on  the  occurrence 
of  the  next  vacancy  therein. 

(3.)  On  and  a^ter  the  occurrence  of  the  next  vacancy  in 
any  of  the.  offices  specified  in  the  third  part  of  the  first 
iFchedule  to  this  Act,  the  senior  master  for  the  time  being  of 
the  Supreme  Court  shall  hold  and  perform  the  duties  of  the 
office,  with  such  additional  salary  in  respect  of  the  office  of 
Queen's  remembrancer  as  the  Lord  Cliancellor,  with  the  con- 
currence of  the  Treasury,  may  determine. 
r4.^  Provided  as  follows : 

(a.)  For  the  purposes  of  this  section  the  existing  masters 
of  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisfons  shall  collectively  rank  as  senior  to  the 
other  first  masters  of  the  onpreme  Court ; 
(b.)  Subject  as  aforesaid,  each  of  tne  first  masters  of  the 
Supreme  Court  shall,  for  the  purposes  of  this  section, 
rank  in  seniority  according  to  tne  date  of  his  first 
appointment  to  an  office  in  the  Supreme  Court,  or 
in  any  court  of  which  the  Jurisdiction  has  been 
transferred  -to  the  Supreme  Court. 


As  to' salaries, 
pensions,  &c. 
of  officers  of 
Supreme 
Court. 


Mode  of  appli- 
cation for 
pension. 


Salaries  and  Pensions. 

15.  (1.)  The  salaries  of  the  several  officers  of  the  Supreme 
Court  shall  be  of  such  amounts  as  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  from  time  to  time 
determines,  and  every  $uch  officer  shall  be  deemed  to  be  for 
the  purposes  of  salary  and  pension  a  permanent  civil  servant 
of  tne  state. 

(2.)  The  salaries  of  all  officers  of  the  Supreme  Court  shall 
be  paid  outof  money  provided  by  Parliament. 

Every  pension  and  compensation  shall  be  paid  out  of 
money  provided  by  Parliament. 

16.  The  application  for  a  pension  under  this  Act  shall  be 
by  a  petition -to  the  Lord  Chancellor  setting  forth  the  service 
and  emoluments  of  the  applicant  in  such  form  and  with  such 
particulars  as  the  Lord  Chancellor  directs. 
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If  rhe  Lord  Chancellor  approves  of  the  appjication  he  shall  42  &  43  Vict. 
transmit  it  t9  the  Treasury  for  their  examination  and  award,  c78,88. 16, 17, 
and  the  Treasury  shall  thereupon  inquire  into  the  application;  ^^  ^Q>  ^- 
and  if  the  claim  made  thereby  is  estabb'shed  to  their  satisfac- 
tion,  shall  award  and  direct  payment  of  the  pension  to  which 
the  applicant  is  entitled. 

See  the  Superannuation  Aet^  1859  (22  Yici  a  26),  and  scale  of  pen- 
sions in  &  2. 

17.  It,  shall  be  lawful  for  the  Lord  Chancellor  from  time  Power  to 
to  time  to  declare  by  writing  signed  by  him  that  any  oflSce**'®^^?^^^ 
entitling  to  a  pension  under  this  Act  is  an  office  for  the  due  Ind  f^^yeaVs 
and  efficient  discharge  of  the  duties  of  which  professional  or  to  service  of 
other  peculiar  qualifications,  not  ordinarily  to  be  acquired  in  ^^^^^^  thereof, 
the  public  service,  are  required,  and  that  it  is  in  the  interest 
of  the  public  that  persons  be  appointed  thereto  at  an  age 
exceeding  that  at  which  public  service  ordinarily  begins;    * 
and  thereupon  it  shall  be  lawful  for  the  Treasury  to  order 
that  when  the  holder  of  any  such  office  retires  from  public 
service,  a  specified  number  of  years,  not  exceeding  twenty, 
shall,  in  computing  the  amount  of  pension  payable  to  the 
officer,  be  addled  to  the  number  of  years  during  which  he  has 
actually  served. 

Every  snch  order  shall  have  the  saioe  effect  as  an  order  22  Vict.  c  26. 
or  warrant  made  under  section  four  of  the  Superannuation 
Act,  1859, 

18-  If  any  officer  of  the  Supreme  Court  being  afflicted  with  Power  for 
any  infirmity  which  disables  him  from  thjB  due  execution  of  Lordi^an- 
his  office,  refuses  to  resign  or  becomes  incapable  of  resigning  Mmoro  di»- 
his  office,  it  shall  be  lawful  for  the  Lord  Chancellor  by  order  abied  officer. 
to  remove  him  from  his  office. 

19.  (1.)  Where  a  person  has  at  the  commencetnent  of  this  ProvWon  as  to 
Act  a  right  to  succeed  to  an  office  to  which  a  pension  or  ^^^^^  ^ 
superannuation  allowance  is  attached  un^er  any  previous  Act,  ^iom  under 
nothing  in  this  Act  shall  prejudicially  affect  bis  right  to  previous  Act*. 
claim  a  pension  or  allowance  under  that  Act. 

(2.)  Any  officer  of  the  Supreme  Court  who  is  or  might  be- 
come entitled  to  a  pension  or  superannuation  allowance  under 
any  previous  Act  may,  if  he  thinks  fit,  instead  of  claiming  a 
pension  or  allowance  under  that  Act,  claim  a  pension  under 
this  Act,  and  thereupon  the  same  proceedings  shall  be  taken 
as  if  he  had  been  entitled  to  a  pension  under  this  Act. 

20.  An  officer  of  the  Supreme  Court  appointed  after  the  Conditions  of 
commencement  of  this  Act  snail  not  be  entitled  to  a  pension  obuining 

*  pensions  under 

this  Act. 
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42  &  43  Vict, 
c.  78,  88.  20, 
21,  22,  23. 


Application 
of  salary  and 
pension  pro- 
visions to 
officers  in 
Itmacj. 


Making  rules 
of  court. 

38  &  39  Vict, 
c.  77. 

39  ^  40  Vict. 
c59. 


Tinder  this  Act  unle^  he  has  been  admitted  to  his  office  with 
a  certificate  from  the  Civil  Service  Commissioners. 

Provided  that  the  Lord  Chancellor  rikay  from  time  to  time, 
with  the  concurrence  of  the  Treasury,  make,  revoke,  and  alter 
orders  declariD^  that  this  section  shall  not  apply  to  any 
office  or  class  of  offices  specified  in  the  order,  ana  the  appli- 
cation of  this  section  shall  be  limited  in  accoidance  with  any 
such  prder. 

21.  For  the  purposes  of  the  provisions  of  this  Act  relating 
to  salaries  and  pensions,  an  officer  in  lunacy  shall  be  in  the 
same  position  as  if  he  were  an  officer  of  the  Supreme  Court. 

Rules  of  Court. 

22.  (1.)  Section  seventeen  of  the  Supreme  Court  of  Judi- 
cature Act,  1875,  as  amended  by  section  i^Venteen  of  the 
Appellate  Jurisdiction  Act,  1876,  shall  extend  to  authorise 
the  making,  in  pursuance  of  those  sections,  of  Bules  of  Court 
under  or  for  the  purposes  of  this  Act,  and  under  or  for  the 
purposes  of  any  Act  passed  after  the  passing  of  this  Act 
which  expressly  or  by  implication  authorises  or  directs  the 
making  of  Bules  of  Court,  and  also  under  or  for  the  purposes 
of  any  Act  passed  before  the  passing  of  this  Act,  whicn,  so 
far  as  unrepealed,  expressly  or  by  implication  authoirises  or 
directs  the  making  of.  any  orders,  rules,  or  regulations  for 
any  purpose  for  which  Rules  of  Court  can  be  made  under 
the  above-mentioned  sections,  or  for  any  similar  purpose ; 
provided  that  where  the  concurrence  of  the  Treasury  is  re- 
quired in  making  Bules  of  Court,  or  any  such  orders,  rules, 
or  regulations,  Bules  of  Court  under  this  section  shall  not  be 
made  without  that  concurrence. 

(2.)  Such  Bules  of  Court  as  are  requisite  for  bringing  this 
Act  into  operation  shall  be  made  as  soon  as  may  be  after  the 
paasing  of  this  Act,  but  no*Bules  of  Court  made  under  this 
Act  shall  1  ome  into  operation  before  the  commencement  of 
this  Act. 

See  note  to  s.  17,  Act  of  1875. 


SaTiDg  rights 
of  officers 
triuxsferred. 


Supplemental. 

23.  Subject  to  the  express  provisions  of  this  Act,  the 
officers  transferred  by  or  in  pursuance  of  this  Act  shall  have 
the  same  rank  and  bold  their  offices  by  the  same  tenure  and 
upon  the  same  terms  and  conditions,  and  receive  the  same 
salaries,  and,  if  entitled  to  pensions,  be  entitled  to  the  same 
pensions,  as  if  this  Act  had  not  passed. 
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24.  Where  a  dpubt  exists  as  to  the  position  under  this  Act  42  &  43  Vict. 

of  any  existing  officer  affected  by  this  Act,  or  whether  any  ^^J^^^on\^ 

person  is  an  officer  of  the  Supreme  Court  within  the  meamng  '    '    '     ' 

of  this  Act,  the  doubt  may  be  determined  by  Bules  of  Court,  Doubta  as  to 

subject  to  this  proviso,  that  a  Rule  of  Court  made  under  this  ^^^  ^-^^ 

section  shall  not  alter  the  tenure  of  office,  rank,,  pension,  if  determined  by 

any,  or  salary  of  the  o£^cer,  or  require  him  without  his  con-  rules  of  court. 
sent  to  perform  any  duties  other  than  duties  analogous  to 
those  wmch  he  has  abeady  performe<l. 

.  25.  If  any  person  deems  himself  "aggrieved  by  reason  of  Compensation 
any  right  or  privilege,  customary  or  otherwise,  being  pre-  trright^or* 
judiciadly  affected  by  this  Act  or  the  Courts  of  Justice  Build-  privilege. 
ing.  Act,  1865,  or  any  Act  amending  the  same,  or  by  auy-  28  &  29  Vict. 
thmg  done  under  any  such  Act,  he  may  present' a  petition  ^'     * 
to  the  Lord  Chancellor  stating  the  circumstances  of  the  case 
and  asking  for  the  compensation  to  which  the  petitioner 
(Teems  himself  entitled ;  and  if  the  Lord  Chancellor  thinks 
the  {petitioner  entitled  to  compensation  he  shall  transmit  the 
petition  to  the  Treasury,  stating  the  grounds  on  which  he 
thinks  the  petitioner  so  entitled,  and  the  Treasury  shall  have 
discretion  to  award  such  compensation,  if  any,  as  in  thdr 
opinion  is  just  and  reasonable. 

26.  Nothing  in  or  done'  under  this  Act  shall  affect  any  Saving  as  to 
liability  to  the  payment  of  fees  payable  to  any  officer  or  in  ^^®°*  ^^ 
any  office  affected  by  this  Act,  and  all  such  fees  shall, ' 
subject  to  any  regulations  with  regard  thereto  which  may 

from  time  to  time  be  made  by  Bules  of  Court,  continue  to  h0 
payable  in  the  same  manner  and  to  the  same  persons  as  here- 
tofore. . 

27.  Any  enactment  or  document  referring  to  an  officer  or  Construction 
office  abolished  by  or  under  this  Act,  shall,  as  far  as  it  con-  S^f^?e?rin^ 
tinues  applicable,  be  construed  as  referring  to  the  officer  or  to  officers  or 
office  substituted  by  or  under  this  Act,  and  Bules  of  Court  ^^^w  affected 
may  be  made  for  determining  what  officer  or  office  is  «o  sub-    ^  *  **   ^'* 
stituted. 

28.  The  buildings  erected  under  the  Courts  of  Justice  Name  of  new 
Building  Act,  1865,  and  the  Courts  of  Justice  Concentration  2*8V29'^Vict. 
(Site)  Act,  1865,  together  with  all  additions  thereto,  shall  be  c.  48. 
styled  the  Boyal  Courts  of  Justice.  28  &  29  Vict. 

The  Royal  Courts  of  Justice  were  formally  opened  by  the  Queen  on 
the  4th  of  December,  1882,  and  came  into  use  at  the  Hiliury  Sittings 
1883.  Some  of  the  offices  and  judges'  chambers  had  been  in  use  for 
some  time  previously. 
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c. 


42  k  43  Vict.        29,  Whereas  by  reason  of  the  proyisions  of  the  Supreme 

c.  78, 8. 29.       Court  of  Judicature  Act,  1873,  and  the  Acts  amending  the 

Repeal  of         Same,  including  this  Act,  divers  enactments  relating  to 

enactments       officers  and  officos  of  the  Supreme  Court,  and  to  the  making 

^M^uf         ^^  orders,  rules,  and  regulations  for  purposes  connected  with 

36  k  37  Vict    the  Supreme  Court,  have  become  unnecessary,  and  it  is  expe- 

c.  66.  dieut  thai  they  be  specifically  repealed,  therefore  the  Acts 

specified  in  the  secpnd.  schedule  to  this  Act  are  hereby 

.  repealed  to  the  extent  specified  in  the  third  column  of  that 

schedule: 

Provided  that — 

(J.)  This  repeal  Aall  not  aflTect — 

(a.)  Anything  done  or  suflfered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed 
by  this  Act ;  or 
(6.)  An^  right,  doty,  or  liability  acquired,  imposed,  or 
mdurred   by  or  under  any  enactment    hereby 
repealed ;  or 
(0.)  Any  penalty,  forfeiture,  or  panishment  incurred  in 
respect  of  any  oflTence  committed  against  any 
enactment  hereby  -repealed ;  or 
(i.)  The  institution  or  prosecution  to  its  termination  of 
any  legal  proceeding,  or  other  remedy  for  ascer- 
taining, enforcing,  or  recovering  any  such  lia- 
bility,   penalty,   forfeiture,  or    punishment    as 
aforesaid;  or 
{e.)  The  validity  of  any  rule,  order,  or  reflation  made 
under  any  enactment  hereby  repealed  ;  and 
(2.)  In  particular,  but  without  prejudice  to  the  generality 
of  the  foregoing  provisions,  the  repeal  enected  by 
this  section  shall  not  deprive  any  person  who  at 
the  commencement  of  this  Act  enjoys  any  compen- 
sation,  pension,  retiring  annuity,  superannuatipn 
allowance,  or  salary  mentioned  m  any  enactment 
.   repealed  by  this  section  of  his  right  to  receive  the 
same  compensation,  pension,  retiring  annuity,  super- 
annuation allowance,  or  salary,  or  of  any  right  he 
may  "have  to  receive  any  progressive  or  prospective 
increase  of  salary,  or  to  obtain  any  promotion,  or 
succession,  or  any  pension,  retiring  annuitv,  or 
superannuation  allowance,  or  afiect  or  diminiBU  any 
such  right,  or  affect  any  right  of  appointment 
vested  in  any  existing  judge,  or  alter  the  duties, 
conditions,  or   restrictions  attached  to  any  office 
held  by  any  existing  officer ;  and 
(3.)  This  repeal  shall  not  revive  any  enactment,  right, 
office,  privilege,  matter,  or  thmg  not  in  force  or 
existing  at  the  commencement  of  this  Act. 
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SCHEDULES,  42&43Vict. 

c78. 


FIBST  SCHEDULE. 

PiBST  PaBT. 

Offices  to  be  abolished  as  from  commencement  of  Act. 

The  offices  of— 
.  Record  and  Writ  Clerk : 
M^ter  in  the  Qaeen's    Bench,  Common  Pleas,  and 

Excheqaer  Diyisions  of  the  High  Court  of  Justice : 

Associate  in  the  Qaeen's  Bench,  Common  Pleas,  and 

Excheqaer  Divisions  of  the  High  Court  of  Justice. 

Sbcond  Pabt. 
Offices  to  he  abolished  on  next  vacancy. 

The  offices  of — 

Clerk  of  Enrolments :  . 

Clerk  of  Petty  Bag. 

Thibd  Pabt. 

Offices  to  befitted  on  vacancy  by  the  Senior  Master  of  the 
Supreme  Court. 

The  offices  of — 
Queen's  Bemembrancer : 
Registrar  of  Certificates  of  Acknowledgments  of  Deeds 

by  Married  Women : 
Be^strar  of  Judgments. 
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Vict.  c.  78. 


SECOND  SCHEDULE. 

Enactments  bepealed. 

A  description  or  citation  of  a  portion  of  an  Act  in  this 
schedule  is  inclosiye  of  the  word,  section,  or  other  part  first 
or  last  mentioned  or  otherwise  referred  to  as  forming  the  be- 
^nning  or  as  forming  the  end  of  the  portion  describe  in  the 
description  or  citation.  . 


Tear  and  Chapter. 


Title  or  Short  TiUe. 


Extent  of  lepeaL 


29Cha8.  2,  c.  5. 


53  Geo.  8,  c  24 


llGeo.4&lWiU.4^ 
C.58. 


llOeo.4&lWilL4^ 
c70. 


1  Will.  4,  c.  7 


2  &  3  Will.  4,  c  39, 

8.15. 


3  4  4  Wai.  4,  c  74 


An  Act  for  taking  of  affidayits 
in  the  country  to  be  made 
use  of  in  the  Courts  of  Kings 
Bench,  Common  Pleas,  and 
Exchequer. 

An  Act  to  facilitate  the  ad- 
ministration of  justice. 

An  Act  for  regulating  the  re- 
ceipt and  future  appropria- 
tion of  ie^  receiyable  by 
officers  of  the  Superior 
Courts  of  Common  Law. 


An  Act  for  the  more  effectual 
administration  of  justice  in 
England  and  Wales. 

• 
An  Act  for  the  more  speedy 
judgment  and  execution  in 
actions  brought  in  His  Ma- 
lay's Courts  of  Law  at 
Westminster,  and  in  the 
Courts  of  Common  Pleas  of  . 
the  county  Palatine  of  Lan- 
caster; and  for  amending 
the  law  as  to  judgment  on 
a  cognoTit  actionem  in  cases 
of  bankruptcy. 

An  Act  for  uniformity  of  pro- 
cess in  personal  actions  in 
'  His  Majesty's  Court  of  Law 
at  Westminster. 

An  Act  for  the  abolition  of 
fines  and  recoTeries  and  for 
the  substitution  of  more 
simple  modes  of  assurance. 


The  whole  Act. 


Section  five. 


The  whole  Act. 


Section  eleVen. 


Section  six. 


Section  fifteen. 


Section  seventy-fiye  and 
section  eighty-nine  to 
"lodged." 
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Ill 


Tear  and  Clupter. 


3  &  4  WUl.  4^  c.  94 


3  &  4  Will.  4,  c.  99 


7  WUl.  4  &  1  Vict. 
c30. 


3  &  4  Yict.  c  66 


5  Vict,  c  6  . 


5  fr  6  Vict.  c.  86 


.Title  or  Short  THle. 


An  Act  for  the  regulation  of 
the  prooeedings  and  prac- 
tice of  certain  offices  of  the 
High  Court  of  Chancery  in 
England. 


An  Act  for  facilitating  the  ap- 
pointment of  ■herifffl  and 
the  more  effectual  audit  and 
passing  of  their  accounts; 
and  for  the  more  speedy 
retam  and  recorery  of  fines, 
issues,  forfeited  recogniz- 
ances, penalties,  and  deo- 
dands;  and  to  abolish  cer- 
tain offices  in  the  Court  of 
Exchequer. 


An  Act  to  abolish  certain 
offices  in  the  Su|>erior  Courts 
of  Common  Law,  and  to 
make  profision  for  a  more 
effective  and  uniform  esta- 
blishment of  officers  in  those 
courts. 


An  Act  to  make  provision  for 
the  judge  regbtrar  and 
marsball  of  the  High  Court 
of  Admiralty  of  Ei^land. 


An  Act  to  make  further  pro- 
visions for  the  adminbtra- 
tion  of  justice. 


Extent  of  repesL 


42li43 
Vict,  c  78. 


An  Act  for  abolishing  certain 
offices  on  the  Revenue  side 
of  the  Court  of  Exchequer 
in  England,  and  for  regu- 
lating the  office  of  Her 
Majesty's  Remembrancer  in 
that  Court. 


Section  nine,  section  ten  from 
<<and  it  shall  be  lawful" 
to  end  of  section,  sections 
twenty-one,  twenty-two, 
twenty-three,  thirty-three, 
and  thirty-four  and  the 
schedule. 


Section  forty-six. 


The  whole  Act,  except  sec- 
tion nine,  sections  thirteen, 
fifteen,  and  nineteen,  and 
twenty-eight. 


The  whole  Act,  except  sec- 
tions one  and  seven. 


Sections  eighteen,  twenty-six, 
thirty-five,  section  thirty- 
eight  from  *<and  that 
each"  to  end  of  section, 
section  thirty -nine,  from 
the  beginning  to  **  general 
order  direct ;  and  that," 
sections  forty-six  and  forty- 
seven,  section  forty-eight 
from  "and  that  they"  to 
end  of  section,  and  sections 
forty-nine  and  fifty-six. 


Sections  two  and  four. 
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Year  and  Chapter. 


5  &  6  Vict.  c.  103 


6  &  7  Vict.  c.  20     . 


6  &  7  Vict,  c  38 


6  &  7  Vict.  c.  67     . 


10  &  11  Vict.  c.  96 


12  &  13  Vict.  c.  109 


13&14Vict.  c.  35. 


13  &  14  Vict,  c  75. 


14&15  Vict.c.  83. 


Title  or  Short  Title. 


An  Act  for  abolishing  certain 
offices  of  the  High  Court  of 
Chancerj  in  England. 


An  Act  for  abolishing  Certain 
offices  on  the  Crown  side  of 
the  Court  of  Queen's  Bench 
and  for  regulating  the 
Crown  Office. 

An -Act  to  make  further  regu- 
laiions  for  facilitating  the 
hearing  appeals  and  t>ther 
matters  by  the  Judicial 
Committee  of  the  Priyy 
Council. 

An  Act  to  enable  parties  to  sue 
out  and  prosecute  writs  of 
error  in  certain  cases  upon 
the  proceedings  on  writs  of 
mandamus. 

An  Act  for  better  securing 
trust  funds  and  for  the  re- 
lief of  trustees. 

The  Petty  Bag  Office  and 
Enrolment  in  Chancery 
Amendment  Act,  1849. 

An  Act  to  diminish  the  delay 
and  expense  of  proceedings 
in  the  High  Court  of 
Chancery  in  England.    . 

An  Act  to  regulate  the  receipt 
a^d  -  amount  of  fees  receiv- 
able by  certain  officers  in 
the  Court  of  Common  Pleas. 

An  Act  to  improve  the  admin- 
istration of  justice  in  the 
Court  of  Chancery  and  in 
the  Judicial  Committee  of 
the  Privy  Council. 


Extent  of  TepeaL 


Section  three  from  the  begin- 
ning to  <<  one  thousand  two 
hundred  pounds  per  annum 
and,"  from  «« shall  be  en- 
titled under  this  Act"  to 
''and  taxing  master,"  and 
from  '<  and  may-  be  re- 
moved *'  to  end  of  section. 
Sections  four  and  five.  Sec- 
tions six  and  eleven,  except 
so  far  as  they  relate  to  a 
taxing  master,  apd  sections 
nine,  .fourteen,  eighteen, 
nineteen,  thirty-one,  and 
thirty-two. 

The  whole  Act,  except  sec- 
tions six  and  eleven. 


Section  thirteen. 


Section  four. 


Section  four. 


Section  forty-one. 


Sections  thirty  to  thirty-two. 


The  whole  Act.  - 


Sections  two  and  twelve,  sec- 
tion twenty-one  from  <'  and 
shall  be  subject"  to  "by 
the  said  Act,"  and  sections 
twenty-two  and  twenty- 
three. 
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T«ar  and  Clwptar. 


15  &  16  Vict  c  73. 


15  &  16  Vict,  c  76. 


15  k  16  Vict.  c.  80. 


15  &  16  Vict,  c  86. 


15  &  16  Vict.  c.  87. 


16  &  17  Vict  c.  22. 


16  &  17  Vict,  c  70. 


17  &  18  Vict.  c.  78. 


17  &  19  Vict.  c.  125 


18  It  19  Vict  t.  126 


Title  or  Sboit  Titto. 


An  Act  to  make  provision  for 
a  permanent  establishment 
of  officers  to  perform  the 
duties  at  Nisi  Prios  in  the 
Superior  Courts  of  Common 
Law,  and  for  the  payment 
of  such  officers  and  of  the 
judges'  clerks  by  salaries, 
and  to  abolish  certain  offices 
in  those  Courts. 

The  Common  Law  Procedure 
Act,  1852. 


An  Act  to  abolish  the  office  of 
Master  in  Ordinary  of  the 
High  Court  of  Onancerj, 
and  to  make  provision  for 
the  more  speedy  and  effi- 
cient despatch 'of  business 
in  the  said  Court. 

An  Act  to  amend  the  practice 
and  course  of  proceeding  in 
the  High  Court  of  Chancery. 

An  Act  for  the  relief  of  the 
suitors  of  the  High  Court  of 
Chancery. 


An  Act  for  making  further 
provision  for  tlie  execution 
of  the  office  of  examiner  of 
the  High  Court  of  Chancery. 

The  Lunacy  Regulation  Act, 
1853. 


An  Act  to  appoint  persona  to 
administer  oaths  and  to  sub- 
stitute stamps  in  lieu  .of 
fees,  and  for  other  purposes 
in  the  High  Court  of  Ad- 
miralty of  England. 

The  Common  Law  Proceduro 
Act,  1854. 

An  Act  for  diminishing  ex- 
pense and  delay  in  the  ad- 
ministration of  justice  in 
certain  cases. 


Extent  of  repeal. 


42  Is  43 
Vict  c  78. 


The  whole  Act,  except  section 
eleven,  and  section  twenty- 


Sections  two  hundred  and 
twenty-fotir  and  two  hun- 
dred and  twenty-fire. 

Sections  ^ve>  twenty-five, 
thirty-eight,  •  forty  -  four, 
forty-five,  forty-six,  fifty, 
fifty-four,  fifty-five,  and 
fifty-seven. 


Sections  sixty-three  and  sixty- 
four. 


Sections    one,  twenty<rthree, 

twenty-nine,  thirty-seven, 

thirty-eight,  forty.-six,  and 
forty-seven. 

Action  three. 


Sections  thirteen  and  four- 
teen, and  '  section  fifteen 
from  *<and  the  present 
officers  "  to  end  of  section. 


Sections     three, 
twenty-two. 


four,     and 


Sections     ninety-seven 
ninety-eight. 

Section  twenty. 


and 
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Vict.  c.  78. 


Year  and  Chapter. . 


18  &  19  Vict.  c.  134 


19&20  Vict.c.  97. 


20  &  21  Vict,  c  77. 


20&21  Vict.c.  85. 


21  &22  Vict.c27. 


22  &  23  Vict.  c.  21 . 


23  &  24  Vict.  c.  126 


23  &  24  Vict.  c.  128 


23  &  24  Vict.  c.  149 


Title  or  Short  Tide. 


An  Act  to  make  farther  pro< 
vision  for  the  more  speedy 
and  efficient  despatch  of 
butfineas  in  the  High  Court 
of  Chancery,  and  ta  vest  in 
the  Lord  Chanc^lor  the 
ground  and  buildings  of  the 
said  Court  situate  in  South- 
ampton Buildings,  Chan- 
cery Lane,  with  powers  of 
leasing  and  sale  thereof. 

The  Mercantile  Law  Amend- 
ment Act,  1856. 


An  Act  to  amend  the  law  re- 
lating to  probates  and  let- 
ters of  administration  in 
England. 


An  Act  to  amend  the  law  re- 
lating to  divorce  and  matri- 
monial causes  in  England. 

The  .Chancery  Amendment 
Act,  1858. 

An  Act  to  regulate  the  office 
of  Queen's  Remembrancer 
and  to  amend  the  practice 
and  procedure  on  the  Re- 
venue side  of  the  Court  of 
Exchequer. 

The  Common  Law  Procedure 
Act,  1860. 

An  Act  to  enable  the  Lord 
Chancellor  and  Judges  of 
the  Courts  of  Chancery  to 
carry  into  effect  the  recom- 
mendations and  suggestions 
of  the  Chancery  ^ridence 
Commissioners  by  general 
rules  and  orders  of  the 
Court. 

An  A.ct  to  make  better  provi- 
sion for  the  relief  of  pri- 
soners in  contempt  of  the 
High  Court  of  Chancery, 
and  pauper  defendants,  and 
for  the  more  efficient  des- 
patch of  business  in  the 
said  Court. 


Extent  of  repeat 


Sections  five,  sii,  eight,  and 
twelve. 


Section  fifteen  so  far  as  it  in- 
corporates any  enactment 
repealed  by  thi?  Act. 

Sections  eight,  fourteen,  and 
eighteen,  section  nineteen 
from  "subject  to  be  re- 
moved "  to  end  of  section, 
and  sections  one  hundred  and , 
two  to  one  hundred  and  six 
and  one  hundred  and  eleven 
to  one  hundred  and  thirteen. 

Sections  fourteen,  sixty-two, 
and  sixty-eight. 


Section  eleven. 


Sections  one  to  five,  and  sec- 
tion forty-one. 


Sections      thirty-seven     and 
thirty-eight. 

The  whole  Act. 


Sections  twelve  and  fourteen. 
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''Tear  and  Chapter. 


25&26  Vict.c.  96. 


28  4  29  Vict.  c.  45. 
29&30  Vict.  c.  68. 

29  &  30  Vict.  c.  101 
30&31  Vict.  c.  87. 

32&33  Vict.c.  91. 
36  &  37  Vict,  c  66. 
40  &  41  Vict,  c  18. 


Title  or  Short  Title. 


An  Act  to  render  tenable  doT' 
ing  good  behaviour  the  office 
of  the  ofBcer  of  the  Court 
of  Common  Pleas  by  whom 
the  certificates  of  acknow- 
ledgment of  deeds  of  mat- 
ried  women  are  filed  of 
record. 

The  Common  Law  Courts 
(Fees)  Act,  1865. 

The  Superannuation  Act,  1866 


The  Common  Law  Courts 
(Fees  and  Salaries)  Act, 
1866. 

The  Court  of  Chancery  (Offi- 
cers) Act,  1867. 


The  Courts  of  Justice  (Sala- 
ries and  Funds)  Act,  1869. 

The  Supreme  Court  of  Judica- 
ture Act,  1873. 

The  Settled  Estates' Act,  1877 


Extent  of  repeal. 


42&43 

Vict.  c.  78. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act,  so  far  as  it 
applies  to  officers  of  the 
Supreme  Court  or  to  officers 
in  Lunacy. 

The  whole  Act. 


Section  eight  from  •'*  and'  shall 
be  subject  *'  to  '*  same 
Act,"  and  sections  nine  and 
ten. 

Sections  sixteen  to  twenty- 
eight. 

Section  eighty-five. 


Section  forty-two  from  "so 
far  as  relates  to  proceed- 
ings in  England"  to  the 
first  *<  specified  therein, 
and." 


I  2 
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SUPREME  COURT  OF  JUDICATURE 
.    •  ACT,  1881- 


CHAPTER  LXVIII.     ;        . 

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acti  ;  omd 
for  other  purposes.  [27th  August  1881.] 

44  &  45  Vict.  Whereas  it  is  expedient  to  amend  the  constitution  of  Her 
c.  68,  n.  1, 2.  Majesty's  Court  of  Appeal,  and  to  make  further  proTision 
coDceming  the  Supreme  Court  of  Judicature  and'the  officers 
thereof,  and  such  other  matters  as  are  hereinafter  mentioned : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual,  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authprity  of  the  same,  as  -follows : 

Short  title.  1*  This  Act  may  be  cited  as  the  Supreme  Court  of  Judica- 

ture Act,  1881. 

Master  of  the        2.  From  and  after  the  passing  of  this  Act  the  present  and 

Rolls  to  be       every  future  Master  of  the  Bolls  shall  cease  to  be  a  judge  of 

judgeof  appeal  g^^  Maiesty's  High  Court  of  Justice,  but  shall  continue  by 

.  virtue  of  his  office  to  be  a  Judge  of  Her  Majesty's  Court  of 

Appeal,  and  shall  retain  the. same  rank,  title,  salary,  right  of 

pension,  {^.tronage,  and  powers  of  ap^intment  or  dismissal, 

and  all  other  powers,  privileges,  and  disqualifications  now  and 

heretofore  belonging  to  the  said  office  of  Master  of  the  Bolls 

and  all  other  duties  of  the  said  office  except  that  of  a  judge 

of  Her  Majesty's  High  Court  of  Justice:  rrovided  that  the 

E resent  Master  of  the  Bolls  shall  not  by  virtue  of  this  Act 
e  subject  to  any  disqualification  to  which  he  is  not  by  law 
now  subject,  nor  shall  be  required  to  act  under  any  commis- 
sion of  assize,  nisi  prius,  oyer  and  terminer,  or  gaol  delivery ; 
and  the  existing  personal  officers  of  the  Master  of  the  Bolls 
shall  continue  to  be  attached  to  him  and  be  under  his  autho- 
rity^  and  to  hold  their  respective  offices  upon  the  same  tenure 
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and  in  the  same  manner  in  all  respects  as  if  this  Act  had  not,  44  &  45  Vict. 
passed :  Provided  also,  that  any  Master  of  the  Bolls  to  be  c.  6d>  »•  ^f  3» 

hereafter  appointed  shall  be  under  an  obligation  to  go  ^l^ 

drcaits  and  to  act  as  a  commissioner  under  commissioi^s  of 
assize,  or  other  commissions  authorized  to  be  issued  in  pur- 
suance of  the  Supreme  Court  of  Judicature  Act,  1873,  in  the  36  &  37  Vict 
fiame  manner  in  all  respects  as  he  would  have  been  under  the  ^  ^^' 
last-mentioned  Act,  or  any  Acts  or  Act  amending  the  same, 
if  he  had  con  tinned  to  be  a  judge  of  the  Chancery  Division  of 
the  High  Court  of  Justice. 

See  Act  of  i873, 88. 11,  29, 37. 

3.  The  vacancy  now  existing  among 'the  ordinary  judges  Existing  va- 
of  the  said  Court  of  Appeal  shfeU  not  be  filled  up,  and  the  cj^y  in  Conrt 
number  of  ordinary  judges  of  that  Court  shall  henceforth  be  J^  bi^fijiecTup. 
five. 

See  Act  of  1875, 8. 4 

4.  The  President  for  the  time  being  of  the  Probate,  President  of 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  ^^n^J^^bt^^^^ 
Justice  shall   henceforth  be  an  ex  officio  judge  of  Her  ex^^officio  judge 
Majesty's  Court  of  Apnea!  with  the  same  powers,  and  in  of  Court  of 
the  .same  manner  in  all  respects  as  the  other  ex  officio  -^pp®*^- 
judges  thereof ;  he  shall  not  be  entitled  in  the  said  Court 

to  any  precedence  over  any  existing  judge  to  which  he  would 
not  have  been  entitled  as  a  judge  of  the  Supreme  Court  of 
Judicature  if  this  Act  had  not  passed. 

5.  It  shall  be  lawful  for  Her  Majesty  to  supjjy  the  vacancy  New  judge  of 
in  the  High  Court  of  Justice,  to  be  occasioned  by  the  removal  ^ifJi^J^f'* 
therefrom  of  the  Master  of  the  Bolls,  by  the  appointment,  nLter  of  tiie 
immediately  after  the  passing  of  this  Act,  and  Irom  time  to  Rolls, 
time  afterwards,  of  a  judge,  who  shall  be  in  the  same  position 

as  if  he  had  been  appointed  a  puisne  judge  of  the  said  High 
Court  in  pursuance  of  the  Judicature  Acts,  1873  and  1875 ;  36  &  37  Vict. 
and  all  the  provisions  of  the  Supreme  Court  of  Judicature  ^^I'^q  yict 
Acts,  1873  and  1875,  for  the  time  being  in  force  in  relation  a,  77. 
to  the  (qualification  and  appointment  of  puisne  judged  of  the 
said  High  Court,  and  to  their  duties  and  tenure  of  office,  and 
to  their  precedence,  and  to  their  salaries  and  pensions,  and  to 
the  officers  to  be  attached  to  the  persons  of  such  judges,  and 
all  other  provisions  relating  to  such  puisne  judges,  or  any  of 
them,  witn  the  exception  of  such  provisions  as  appl^  to  exist- 
ing judges  only,  shall  apply  to  the  judge  appointed  in  pursu- 
ance of  tiiis  section,  in  the  same  manner  as  they  apply  to  the 
other  puisne  judges  of  the  said  High  Court  respectively.     . 
The  judge  so  appointed  shall  be  attached  to  the  Chancery 
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44  &  45  Vipt. 
c.  68,  88.  5,  6, 

7,  8,  9. 


Judge  nncler 
40  &  41  Vict, 
c.  9. 


Rolls  Coart 
Chambers  and 
clerks,  &c  ' 


Title  of  jus. 

tiCjM. 

40  &  41  Vict. 
p.  9. 


Appeals  under 
Divorce  Act, 


Division  of  the  said  High  Court,  subject  to  such  power  of 
transfer  as  is  in  the  Supreme  Court  of  J  udicature  Act,  1873, 
mentioned. 

For  the  present  constittition  of  the  Cotirt  of  Appeal  and  the  High 
Court,  see  note  to  Act  of  1876,  a  4 

6.  The  power  given  to  Her  Majesty  by  the  Supreme  Court 
of  Judicature  Act,  1877,  to  appoint  a  judge  of  the  High  Court 
of  Justice  in  addition  to  the  number  of  judges  authorized  to 
be  appointed  by  the  Supreme  Court  of  Judicature  Acts,  1873 
and  1875,  may  be  exercised  by  Her  Majesty  from  time  to 
time,  so  as  at  all  times  to  make  due  provision  for  the  busi- 
ness of  the  Chancery  Division  of  the  High  Court  of  Justice  : 
Provided  that  no  such  appointment  shall  be  made  Unless  or 
until  the  number  of  judges  attached  for  the  time  being  to  the 
Chancery  Division  of  the  High  Court,  other  than  the  Lord 
Chancellor,  is,  by  death,  resignation,  or  otherwise,  reduced 
below  five. 

See  Act  of  1877,  ss.  2, 3. 

7.  The  Lord  Chancellor  shall  have  power  by  order  under 
his  hand  to  direct  that  the  Court  and  chambers,  heretofore 
used  by  the  Master  of  the  Rolls  as  a  judge  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  shall  (so  long  as  may  • 
be  necessary  or  convenient)  be  used  by  such  judge  of  the 
said  Chancery  Division  of  the  said  High  Court  as  shall  be  in 
any  such  order  in  that  behaK  named ;  and  the  chief  and  other 
clerks,  and  other  officers,  heretofore  attached  to  the  said 
Court  and  chambers  respectively,  shall  (subject  to  any  rules 
or  orders  of  Court)  be  and  continue  attached  to  the  judge 
to  be  named  in  any  such  order,  and,  after  such  Court  and 
chambers  shall  have  ceased  to  be  so  used,  to  the  judge  to 
whom  the  business  previously  transacted  in  such  Court  and 
chambers  respectively  shall  be  for  the  time  being  assigned. 

8.  And  whereas  it  is  expedient  to  amend  section  four  of 
the  Supreme  Court  of  Judicature  Act,  1877  :  Be  it  enacted 
that  the  exception  of  Presidents  of  Divisions  from  the  enact- 
ment that  the  judges  of  the  High  Court  of  Justice  shall  be 
styled  justices  of  the  High  Court  shall  not  apply  to  any  judge 
to  be  hereafter  appointed  who  may  be  or  become  President 
of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice. 

9.  All  appeals  whiofa,  under  section  fifty-five  of  the  Act  of 
the  twentieth  and  twenty-first  years  of  Her  present  Majesty, 
chapter  eighty-five,  or  under  any  other  Act,  might  be  brought 
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to  the  full  Oourt  established  by  the  said  first-mentioned  Act,  44  &  45  Vict. 
shall  henceforth  be  brought  to  Her  Majesty'a Court  of  Appeal  ^\^%^'  ^»  ^^» 
and  not  to  the  said  full  Court  *  ^  ' 

The  decision  of  the  Court  of  Appeal  on  any  question 
arising  under  the  Acts  relating  to  divorce  and  matrimonial 
causes,  or  to  the  declaration  of  legitimacy,  shall  be  final, 
except  where  the  decision  either  is  upon  the  ^nt  or  refusal 
of  a  decree  on  a  petition  for  dissolution  or  nullity  of  marriage, 
or  for  a  declaration  of  legitimacy,  or  is  tipon  a  question  of  law 
on  which  the  Court  of  Appeal  ^ive  leaye  to  appeal ;  and,  save 
as  aforesaid,  no  appeal  shall  be  to  the  House  of  Lords  under 
the  said  Acts.     . 

Subject  to  any  order  made  by  the  House  of  Lords  in  accord-  39  &  40  Vict. 
ance  with  the  Appellate  Jurisoiction  Act,  1876,  every  appeal  ^'  ^^'. 
to  the  House  of  Lords  against  any  such  decision  ^hall  be 
brought  within  one  month  after  the  decision  appealed  against 
is  pronounced  by  the  Court  of  Appeal  if  the  House  of  Lords 
is  then  sitting,  or,  if  not  within  fourteen  days  after  the  House 
of  Lords  next  sits. 

This  section,  so  far  as  is  consistent  with  the  tenor  thereof, 
shall  be  construed  as  one  with  the  said  Acts. 

See  Act  of  1873,  s.  18,  under  which  appeals  in  divorce  cases  were 
not  transferred  to  the  Court  of  Appeal. 


10.  No  appeal  from  an  order  absolute  for  dissolution  or  As  to  appeal 
nullity  of  marriage  shall  henceforth  lie  in  favour  of  any  party  «gain8t  decrees 
who,  having  had  time  and  opportunity  to  appeal  from  the  t/on  or  nuTity" 
decree  nisi  on  which  such  oraer  may  be  founded,  shall  not  of  marriage. 
have  appealed  therefrom. 


U.  A  judge  who  was  not  present  and  acting  as  a  member  QuaiiBcation 
of  a  Divisional  Court  of  the  High  Court  of*  Justice,  at  the  of  judges  lo  sit 
time  when  any  decision  which  may  be  appealed  from  was  °°  *^^^  ^' 
made,  or  at  the  argument  of  the  case  decided,  shall  not,  for 
the  purposes  of  the  fourth  section  of  the  Supreme  Court  of 
Judicature  Act,  1875,  be  deemed  to  be,  or  to  have  been,  a 
member  of  such  Divisional  Court. 

12.  In  any  case  of  urgency  arising  during  the  absence  incases  of 
from  illness  or  any  other  cause  or  durioff  any  vacancy  in  the  urgency,  &c. 
office  of  any  judge  of  the  High  Court  of  Justice  to  whom  any  Xiau  for^ 
cause  or  matter  may  have  been  according  to  the  course  of  the  another. 
^aid  Court  or  of  any  division  thereof  specially  assigned,  it 
shall  be  lawful  for  any  other  judge  of  the  said  Court,  who 
may  consent  so  to  do,  to  hear  and  dispose  of  any  application 
for  an  injunction  or  other  interlocutory  order  for  or  on  behalf 
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44  &  45  Vict,    of  the  jadge  so  absent,  or  in  the  place  of  the  jadge  whose 
c.  68,  M.  12, 13.  office  may  have  so  become  vacant. 

By  8.  51  of  the  Act  of  1873,  a  judge  of  the  Court  of  ^ppoal  had 
power  to  sit  for  a  judge  of  the  High  Court,  and  see  Qrd.  XLDl,  r.  4,  aa 
to  particular  applications  during  absence  of  judge  or  vacancy  in  office. 


Selection  of 
jadffes  for  trial 
of  election 
petitions. 
31  &  32  Vict, 
e.  125. 


13.  The  judges  to  be  placed  on  the  rota  for  the  trial  of 
election  petitions  in  England  in  each  year,  under  the  provi-  • 
sions  of  the  Parliamentary  Elections  Act,  1868,  or  any  Act 
amending  the  same,  shall  henceforth  be  selected  out  of  the 

i'adges  of  the  Queen's  Bench  Division  of  the  High  Court  of 
Tustice  in  such  manner  as  may  be  provided  by  any  Bules  of 
Court  to  be  made  for  that  purpose;  and,  subject  thereto, 
shall  be  selected  as  follows ;  (that  is  to  say,)  the  Judges  of 
the  Queen's  Bench  Division  of  the  said  High  Court  shall,  on, 
or  before  the  fourth  day  of  November  in  every  year,  select, 
by  a  majority  of  votes,  three  of  the  puisne  judges  of  such 
Division  (none  of  whom  shall  be  a  member  of  the  House  of 
Lords)  to  be  placed  on  the  rota  for  the  trial  of  election 
petitions  during  the  ensuing  year. 

If  in  any  case  the  judges  of  the  said  Division,  present  at 
the  time  of  their  meeting  to  make  such  selection,  are  equally 
divided  in  their  choice  oi  any  judge  to  be  placed  on  the  rota, 
the  Lord  Chief  Justice  of  England,  or,  in  case  of  his  absence, 
the  senior  judge  then  present  shall  have  a  second  or  casting 
vote. 

The  choice  of  a  judge  to  fill  any  occasional  vacancy  upon 
the  rota,  or  to  assist  tne  judge  on  the  rota  as  an  additional 
judge,  shall  be  made  in  like  manner. 

The  judges,  who  at  the  time  of  the  passing  of  this  Act 
shall  he  upon  the  rota  for  the  trial  of  election  petitions,  shall 
continue  upon  such  rota  until  the  end  of  the  year  for  which 
they  have  oeen  appointed,  in  the  same  manner  as  if  this  Act 
had  hot  passed. 

If  at  the  end  of  the  year  for  which  any  such  judge  shall 
have  been  appointed,  whether  before  or  after  the  passing  of 
this  Act,  any  trial  or  other  matter  shall  be  pending  before 
him,  either  alone  or  together  with  any  other  judge,  and  not 
concluded,  or  if,  after,  the  conclusion  of  any  such  trial  or  of 
the  hearing  of  any  such  matter,  judgment  shall  not  have 
been  given  thereon,  it  shall  be  lawful  for  every  such  judge 
to  proceed  with  and  to  conclude  such  pending  trial  or  other 
matter,  and  to  give  judgment  thereon,  after  me  end  of  snch 
year,  in  the  same  manner  in  all  respects  as  if  the  year  fpr 
which  he  was  appointed  had  not  expired. 

Superseding  s.  88  of  the  Act  of  1878.  See  the  Parliamentary  Elec- 
tions Act,  1868  (81  &  82  Vici  c  125),  amended  by  the  Parliamentary 
Elections  and  Corrupt  Practices  Act,  1879  (42  &  48  Yict.  c.  75). 
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14.  The  jurisdiction  of  the  High  Court  of  Justice  to  decide  u  &.45  Vict. 
questions  of  law,  upon  appeal  or  otherwise^  under  the  Act  of  c-  68,  ss.  14, 
the  sixth  and  seventh  years  of  Her  Majesty,  chapter  eighteen,  ^^>    *  ^^'      . 
the  County  Voters  ^Registration    Act,  1865,  the  Parlia-  jnrisdiction  of 
mentary  Electioos  Act,  1868,  the  Corrupt  Practices  (Muni-  High  Court  in 
cipal  Elections)  Act,  1872,  the  Parliamentary  and  Municipal  J^f  ei^Jtbn 
Begistration  Act,  1878,  or  any  of  the  said  Acts,  or  any  Act  cases, 
amending  the  same  respectiyely,  shall  henceforth  be  final  28&29yict. 
and  conclusive,  unless  in  any  case  it  shall  seem  fit  to  the  said  c:  36. 
Hi^h  Court  to  give  special  leave  to  aj^peal  therefrom  to  Her  ^^25!^  ^*^^ 
Majesty's  Court  of  Appeal,  whose  decision  in  such  case  shall  35  &  36  yict. 
be  final  and  condusive.  *         «•  ^o- 

41  &  42  yict. 

The  decision  of  the  Court  of  Common  Pleas  was  final  in  "  special  c  26. 
cases,"  stated  under  6  Vict  c.  18,  s.  42,  or  under  31  &  32  Vict.  c.  125, 
a  11,  8ub-8. 16,  or  35  &  36  Vict  c.  60,  s.  15,  sub-s.  6. 

This  section  is  ap{)arently  intended  to  prevent  appeals  from  the 
High  Court  on  interfocntory  matters  arising  under  these  Acts,  such 
as  that  in  ffarmon  v.  Park  (C.  A.),  6  Q.  B.  D.  323. 

15.  The  jurisdiction  and  authority  in  relation  to  questions  Quorum  in 
of  law  arising  in  crimioal  trials,  which,  under  section  forty-  S^^.^'ljjj 
seven  of  the  Supreme  Court  of  Judicature  Act,  1873,  is  now  Appeal, 
vested  in  the  judges  ,of  the  High  Court  of  Justice,  may  be 

'  exercised  by  any  five  or  more  of  such  judges,  notwithstand- 
ing the  abolition  of  the  offices  of  Lord  Chief  Justice  of  the 
Common  Pleas  and  Lord  Chief  Baron  of  the  Exchequer ; 
provided  that  the  Lord  Chief  Justice  of  England  shall 
always  be  one  of  such  judges,  unless  by  .writine  imder  his 
hand  or  by  the  certificate  in  writing  of  his  medical  attendant, 
it  shall  appear  that  he  is  prevented,  by  illness  or  otherwise, 
from  being  present  at  any  Court  duly  appointed  to  be  held 
for  the  purpose  aforesaid,  in  which  case -the  presence- of  the 
said  Lord  Chief  Justice  at  such  Court  shall  not  be  necessary. 

See  note  to  Act  of  1873,  s.  47. 

16.  The  proceedings  for  the  ordaining  or  nominating  of  Proceeding^ 
sheriffs,  directed  by  an  Act  passed  in  the  fourteenth  year  of  ^min^u^  of* 
King  Edward  the  f^irst,  intituled  **  How  long  a  Sheriff  shall  sheriffs. 
tarry  in  his  office,'*  and  by  another  Act  passed  in  the  twenty-  24Geo.2,c.4S. 
fourth  year  of  King  jQeorge  the  Second,  intituled  "  An  Act  * 

for  the  abbreviation  of  Michaelmas  Term,''  to  take  place  at 
the  Exchequer,  shall  henceforth  in  every  year  take  place  in 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice,  at 
the  same  time  and  in  the  same  manner  as  hath  been  hereto- 
fore accustomed  in  the  Court  of  Exchequer. 

17.  The  presentation  and  swearing  of  the  Lord  Mayo?  of  Presenution 
the  city  of  London,  which  has  heretofore  taken  place  in  the  J?^^*^yor 

of  London. 
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44  &  45  Vict, 
c.  68,  8s.  17, 

18,  19,  20" 


As  to  fixing 
sessions  of 
Central 
Criminal 
Coart. 


Power  to  make 
rules  under 
39  &  40  Vict, 
c.  59. 


Extension  of 
32  &  33  Vict, 
c.  91,  8.  14. 


Court  of  Exchequer  at  Westminster  after  every  annoal  elec- 
tion into  that  office,  pursuant  to  charters  granted  by  Her  Ma- 
jesty's Koyal  predecessors  to  the  citizens  of  London,  and  to 
the  hereinbefore  recited  Act  of  King  George  the  Second, 
shall  henceforth  take  place  in  the  Queen's  Benct  Division  of 
Her  Majesty's  High  Court  of  Justice,  or  before  the  judges  ot 
that  Division,  at  the  same  time  and  in  the  same  manner  as 
hath  been  heretofore  accustomed  in  the  Court  of  Exchequer. 

18.  The  power  of  making  general  orders  for  fixing  the 
times  of  holding  sessions  of  the  Central  Criminal  Court  esta- 
blished by  the  Act  of  the  fourth  and  fifth  years  of  King 
William  the  Fourth,  chapter  thirty-six,  which  by  section 
fifteen  of  that  Act  was  given  to  any  eight  or  more  of  the 
judges  of  the  superior  Courts  of  Westminster,  may  hence- 
forth be  exercised  from  time  to  time  by  any  four  or  more  of 
the  judges  of  Her  Majesty's  High  Court  of  Justice- 

19.  The  power  of  making  Eules  of  Court,  conferred*  by 
section  seventeen  of  the  Appellate  Jurisdiction  Act,.187o, 
upon  the  several  judges  therein  mentioned,  Shall  henceforth 
be  vested  in  and  exercised  by  any  five  or  more  of  the  follow- 
ing persons,  of  whom  the  Lord  Chancellor  «hall  be  oue ; 
namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  EoUs,  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court 
of  Justice,  and  four  other  judges  of  the  Supreme  Court 
of  Judicature,  to  be  from  time  to  time  appointed  for  the  pur- 
pose by  the  Lord  Chancellor  in  writing  under  his  hand,  spch 
appointment  to  continue  for  such  time  as  shall  be  specified 
therein. 

See  Act  of  1876,  s.  17,  and  Act  of  1875,  s.  17,  and  note,  ibid. 

20.  The  provisions  of  section  fourteen  of  the  Courts  of 
Justice  (^Salaries  and  Funds)  Act,  1869,  shall  henceforth  be 
applicable  to  all  officers  of  the  Supreme  Court  of  Judicature 
and  all  officers  in  Lunacy  in  the  same  manner  and  subject  to 
the  same  conditions  as  is  thereby  enacted  concerning  the 
officers  in  the  Courts  of  Chancery,  Bankruptcy,  and  Admi- 
ralty :  Provided  always,  that  any  order  to  be  made  by  the 
Treasury  as  to  any  officers  not  heretofore  included  within 
that  section  of  the  said  Act  shall  be  made  with  the  concur- 
rence of  the  Lord  Chancellor,  and  also  in  the  case  of  officers 
who  are  appointed  by  any  other  persons  or  person  than  the 
Lord  Chancellor  either  solely  or  jointly  with  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  persons  or  person  having 
such  power  of  appointment :  Provide'd  also,  that  no  order 


Digitized  by 


Google 


Supreme  Court  of  Judicature  -ic^,  1881.  123 

made  QDder  this  Act  which  would  not  have  been  heretofore  44  &  45  Vict. 

authorised  by  the  said  section  or  otherwise  by  law  shall  c-  ^8,  ss.  20, 

without  his  consent  apply  to  any  officer  holding  any  office  ^^*  ^^' 
at  the  time  of  the  commencement  of  this  Act. 

The  section  referred  to  enabled  the  Treasury,  with  Ihe  concurrence 
of  the  Lord  Chancellor,  and  in  some  cases  also  of  the  Master  of  the  ' 
Bolls  or  the  Judge  of  the  Admiralty  Court,  to  increase  or  diminish  the 
numbers  and  salaries  of  the  officers  of  the  Courts  of  Chancery,  Bank- 
ruptcy, and  Admiralty,  and  the  conditions,  of  holding  of  office  in 
respect  of  appointments  made  after  that  Act 

21.  Upon  the  occurrence  henceforth  of  any  vacancy  in  Notice  of 
any  office  of  the  Supreme  Court  of  Judicature  notice  thereof  vacanciw  in 
shall  be  forthwith  given  to  the  Lord  Chancellor  and  also  supreme 
to  the  Treasury  by  the  senior  continuing  or  surviving  officer  Court. 

of  the  .department  in  which  the  vacancy  shall  occur,  and  no  * 
ap{>ointment  shall  be  made  to  fill  sucn  vacancy  within  the 
period  of  one  jnonth  next  after  the  date  of  sucli  notice  with- 
out the  assent  of  the  Lord  Chancellor,  given  with  the  con- 
currence of  the  Treasury ;  and  the  Lorn  Chancellor  may, 
if  it  be  necessary,  make  provision  for  such  manner  as  he 
thinks  fit  for  the  temporary  discharge  in  the  meantime  of 
the  duties  of  such  office.  The  word  "  officer  "  in  this  Act 
shall  not  include  the  office  of  any  judge  of  the  Supreme 
Court  of  Judicature. 

22.  And  whereas  by  the  Judicature  Acts,  1873,   1875,  Appointment 
and  1877,  and  the  Supreme  Court  of  Judicature  (Officers)  f^^^^^^ 
Act,   1879,  no  provision  is  made  for  the  appointment  of  isf&^'vict. 
district  reffistrars  of  the  High  Court  of  Justice  other  than  c.  78. 
persons  holding  or  having  held  the  offices  in  section  sixty  of 

the  Supreme  Court  of  Judicature  Act,  1873,  and  section 
thirteen  of  the  Supreme  *  Court  of  Judicature  Act,  1875, 
respectively  mentioned:  Be  it  enacted,  .that  if  on  any. 
vacancy  in  the  office  of  district  registrar  under  the  said 
Acts,  or  upon  the  appointment  by  any  Order  in  Council 
to  be  hereafter  made  of  any  new  district  within  which  there 
shall  be  a  district  registrar  (unless  by  such  Order  in 
Council  it  shall  be  otherwise  directed),  it  shall  appear  to  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  that 
.  from  the  nature  and  amount  of  the  business  to  be  transacted 
bj  such  district  registrar  it  is  expedient  that  such  office 
should  be  conferred  upon  a  person  not  so  qualified  as  afore- 
said, it  shall  be  lawful  for  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  to  appoint  to  such  office  any 
solicitor  of  the  Supreme  Court  of  Judicature  of  not  less  than 
five  years'  standing. 

A   district  registrar  shall  not,  either  by  himself  or  his 
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44  &  45  Vict, 
c.  69,  88.  22, 

23,24. 


Appointments 
to  keep  order, 
&c.  in  Royal 
Courts  of 
Justice. 


Powers  as  to 
solicitors. 
6  &  7  Vict, 
c.  73. 


23  &  24  Vict, 
c.  127. 

40  &  41  Vict, 
c.  62. 


partner,  be  directly  or  indirectly  engaged  as  solicitor  or 
agent  for  a  party  to  any  proceeding  whatsoever  in  the  district 
registry  of  whicn  he  is  registrar. 

See  note  to  8.  j50.  Act  of  1873. 

23.  The  Lord  Chancellor  may  from  time  to  time,  with 
the  concurrence  of  tbe  Treasury,  make  regulations  with 
respect  to — 

(a.)  Tke  appointment,  removal,  payment,  and  duties  of 
persons  to  keep  order  in  the  Iloyal  Courts  of  Justice, 
provided  that  no  such  regulation  shall  affect  any 
right  of  appointment  enjoyed' by  any  person  at  the 
time  of  the  commencement  of  tnis  Act,  without  his 
consent  thereto :  . 

{b.)  The  appointment,  removal,  payment,  and  duties  of 
persons,  charged  with  the  care  and  cleaning  of  the 
iioyal  Courts  of  Justice : 

(c.)  Any  other  matters  necessary  or  incidental  to  the  use 
or  management  of  the  Koyal  Courts  of  Justice. 
Any  remuneration  payable  under  this  section  shall 
be  paid  out  of  money  voted  by  Parliament. 

24.  The  powers  which  by  an  Act  passed  in  the  set^sion  of 
the  sixth  and  seventh  years  of  Her  present  Majesty,  intituled 
'*  An  Act  for  consolidating  and  amending  several  of  tbe  Laws 
relating  to  Attorneys  and  Solicitors  practising  in  England 
and  Wales,'*  and  by  section  fourteen  of  the  Supreme  Court 
of  Judicature  Act,  1875,  and  by  the  Solicitors  Act,  I860,, 
and  by  the  Solicitors  Act,  1877,  and  by  any  Act  amending 
the  said  Acts  resbectively,  are  vested  in  the  Master  of  the 
Bolls  jointly  witn  the  Lord  Chief  Justice  of  the  Court  of 
Queen  s  Bench,  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  jand  the  Lord  Chief  Baron  of  the  Court  of 
Exchequer,  or  with  anv  of  them,  or  jointly  with  the  Pre- 
sidents of  the  Queen's  ^bench.  Common  Pleas,  and  Exchequer 
Divisions  of  the  Bi^h  Court,  or  with  any  of  them,  shtill 
henceforth  be  vested  m  the  Master  of  the  Bolls,  with  tbe 
concurrence  of  the  Lord  Chan-ellor  and  the  Lord  Chief 
Justice  of  England,  or  (in  case  of  difference)  of  one  of  them, 
and  anything  required  by  the  said  Acts  to  be  done  to  or 
before  the  said  Lord  Chief  Justices,  and  Lord  Chief  Baron, 
or  the  said  Presidents  jointly  with  the  Master  of  the  Bolls, 
may  be  done  to  or  before  the  Master  of  the  Bolls,  the  Lord 
Chancellor,  and  the  Lord  Chief  Justice  of  England. 

Provision  may  be  made  by  the  Master  of  the  Bolls,  with 
the  concurrence  of  tbe  Lord  Chancellor  and  the  Lord  Chief 
Justice  of  England,  or  (in  case  of  difference)  of  one  of  them. 
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for  the  care  and  custody  of  the  Boll  of  Solicitors  after  the  44  &  45  vict. 
abolition*  of  the  office  of  Clerk  of  the  Petty  Baff.  c.  68, «.  24, 

^         ^  25,26. 


Chief  Justice 
of  England  to 
hsTe  powers  of 
Chief  Ju&tice 
of  Common 
PJeas  and  Chief 
Baron  of  the 
Exchequer. 


25.  Where  by  any  statute  any  power  is  given  to  or  any 
act  is  required  or  authorized  to  be  done  by  the  Lord  Chief 
Justice  of  the  Common  Pleas  and  the  Lord  Chief  Baron 
of  the  Excheauer,  or  either  of  them,  either  solely  or  jointly 
with  the  Lord  Chief  Justice  of  the  Queen's  Bench  or  the 
liOrd  Chief  Justice  of  England'^  and  either  with  or  without 
the  Lord  Chancellor,  or  any  judge,  officer,  or  person,  such 
power  may  henceforth  be  exercised  and  such  act  done  by  the 
Lord  Chief  Justice  of  England ;  and  where  by  any  statute 
the  concurrence  of  the  Lord  Chief  Justice  of  the  Common 
Pleas  and  the  Lord  Chief  Baron  of  the  Exchequer,  or  either 
of  them,  is  required  for  the  exercise  of  any  power,  or  the  per- 
formance of  any  act,  it  shall  be  sufficient  nenceforth  that  the 
Lord  Chief  Justice  of  England  shall  concur  therein. 

See  Act  of  1873,  ss.  31, 32. 

26.  And  whereas  under  the  Act  of  the  third  and  fourth  Commissioners 
years  of  King  William  the  Fourth,  chapter  seventv-four,  the  foriwknow- 
LDrd  Chief  Justice  of  the  Court  of  Common  Pleas  was  J^^^^J*^ 
empowered  to  appoint  such  proper  persons  as  he  should  women, 
think  fit    to  be  perpetaal  commissioners  for  taking  the 
acknowledgments  by  married  women  of  deeds  to  be  elecuted 

by  them  as  in  the  same  Act  provided,  and  such  commis- 
sioners were  made  removable  by  and  at  the  pleasure  of  the  said 
Lord  Chief  Justice ;  and  by  divers  subsequent  Acts  provision 
was  made  for  further  and  other  duties  to  be  performed  by 
such  commissioners:  And  whereas  the  present  Lord  Chief. 
Justice  of  England  was  before  and  down  to  the  time  of  his 
.  appointment  to  that  office  Lord  Chief  Justice  of  the  Common 
Fleas,  and  after  his  appointment  to  be  Lord  Chief  Justice  of 
Englandj  no  other  person  was  appointed  to  be  Lord  Chief 
Justice  of  the  Common  Pleas,  and  that  office  has  since  been 
abolished :  Be  it  enacted  and  declared,  that  every  appoint- 
ment of  any  person  to  be*a  commissioner  for  taking  such 
acknowledgments  and  performing  such  other  duties  qs  afore- 
said, and  every  order  for  the  removal  of  any  person  from 
such  office  of  commissioner,  which  shall  have  been  made  by 
the  present  Lord  Chief  Justice  of  England  at  any  time  since 
his  appointment  to  that  office,  or  shall  be  hereafter  made  by 
the  Lord  Chief  Justice  of  England  for  the  time  being,  shall 
be  and  be  deemed  to  have  been  valid  and  effectual  in  the 
law  to  all  intents  and  purposes  whatsoever,  in  the  same 
manner  as  if  if  had  been  made  by  a  Lord  Chief  Justice  of 
the  Common  Pleas  before  the  abolition  of  that  office. 
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44  &  45  Vict.     .  27.  And  whereas  it  is  expedient  that  the  jurisdiction  of 
c.  68, 8. 27.       County  Courts  should  be  exercised  as  far  as  conveniently 
Powers  to         ^^Y  "^  ^^  ^  manner  similar  to  that  of  the  High  Court  in  the 
make  rules  for  like  Qases,  and  doubts  have  arisen  as  io  the  extent  of  the 
Sr*^^'*^*(^^        Pjowers  of  making  Rules  and  Orders  for  regulating  the  prac- 
"°*^         '  tioe  of  County  Courts  contained  in  the  Act  of  the  nineteenth 
and  twentieth  years  of  Her  present  Majesty,  chapter  one 
hundred  and  eight,  which  doubts  it  is  expedient  to  remove : 
Be  it  enacted,  that  the  power  of  making  rules  and  orders 
for  regulating  the  practice  of  County  Courts  contained  in 
section  thirty  two  of  the  said  last-mentioned  Act  shall  be 
deemed  to  extend  to  all  matters  of  procedure  or  practice,  or 
relating  to  or  concerning  the  effect  or  operation  in  law  of 
any  procedure  or  practice  in  any  cases  within  the  cognizance 
of  County  Courts,  as  to  which  Kules  of  Court  have  been  or 
might  lawfully  be  made  by  or  under  the  provisions  of  the 
Judicature  Acts,  1873  and  1875,  and  the  Appellate  Jurisdic- 
tion Act,   1876,  for  cases  within  the  cognizance  of  Her 
Majesty's  High  Court  of  Justice ;  and  auy  rules  heretofore 
made  ui^der  the  provisions  of  the  said  first-mentioned  Act, 
in  the  manner  and  with  the  concurrence  thereby  required,  as 
to  any  such  matters  as  aforesaid,  shall  be  deemed  to  be  and 
to  have  been  to  all  intents  and  purposes  valid  and  effectual 
in  law. 

The  Bales  of  Law  declared  in  the  Judicature  Acts  1873  and  1875, 
apply  to  all  Courts  in  England.    (See  Act  of  1873,  s.  91.) 
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RULES  OF  THE  SUPREME  COURT, 

1883: 


Tbe  following  Orders  and  Bales  may  be  cited  as  "  The 
Bulbs  or  the  Supbeme  Court,  1883 ;  **  they  shaU  come 
into  operation  on  the  twenty-fonrth  day  of  October^  1883,  and 
shall  also  apply,  so  far  as  may  be  practicable  (nnless  other- 
wise expr^dy  provided),  to  alt  proceedings  taken  on  or  after 
that  day  in  aJl  causes  and  matters  then  pending. 

The  Orders  and  Bales  mentioned  in  Appendix  0.  hereto 
are  hereby  annolled,  and  the  following  Orders  and  Boles 
shall  stand  in  lien  thereof. 

The  origiiial  rules  contained  in  the  schedule  to  the  Jadicatnre  Act 
of  1875,  which  came  into  force  on  the  Ist  of  KoTember,  1875,  were 
aathonzed  mider  s.  16.  Power  to  make  additional  roles,  or  to  alter 
and  annul  existing  rules,  being  ^yen  by  ss.  17,  25.  The  Goimnittee 
of  Judges  to  carry  out  these  sections  being  appointed  undtf  s.  17  of 
the  Act  erf  1876,  and  s.  19  of  the  Act  of  1881. 


OBDER  I. 

FOBM  AND  ComfKNCElfEHT  OF  ACTION. 

1.  All  actions  which,  previously  to  the  commencement  Lp.1.] 
of-  the  Principal  Act,  were  commenced  by  writ  in  the  Action*. 
Superior  Comts  of  Common  Law  at  Westminster,  or  in  the 
Court  of  Ck)mmon  Pleas  at  Lancaster,  or  in  the  Conrt  of 
Pleas  at  Dnrham,  .and  all  suits  which,  previously  to  the 
commencement  of  the  Principal  Act,  were  commenced  by 
bill  or  information  in  the  High  CJourt  of  Chancery,  or  by  a 
cause  in  rem  or  in  personam  in  the  High  Court  of  Admiralty, 
or  by  citation  or  otherwise  in  the  Court  of  Probate,  shall  be 
institnted  in  the  High  Conrt  of  Justice  by  a  proceeding  to 
be  called  an  action. 

This  does  not  apply  to  BiToroe  proceedings,  which  are  still  com- 
menced by  petition.    The  London  Court  of  Bankruptcy  remains  a 
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Ord.  I.,  rr.  1, 2.  separate  Court  although  the  oflBoe  of  Chief  Judge  in  Bankruptcy  is  to 
Ord.  II.,  be  filled  by  a  Judge  of  the  High  Court  and  appeals  lie  to  the  Court 
"•  1-4-  of  AppaJ.  (Judicature  Act,  lS75,  s.  9.)  But  pow  see  the  Bankruptcy 
: Act,  1883  (46  &  47  Vict  c.  52)  a  93. 

2.  p.  8.]  2.  All  other  jjroceedings  in  and  applications  to  the  High 

Other  pro-        Court  may,  subject  to  these  Bules,  oe  taken  and  made  in 

ceedings.  ^i^q  same  manner  as  they  wouW  have  been  taken  and  made 

in  any  Court  in  which  any  proceeding  or  application  of  the 

like  kind  could  have  been  taken  or  made  if  the  Acts  had 

not  been  passed. 


8.[il.l.] 

Actions  com- 
raenced  bj 
writ. 


Costs  of 
prolix  forms. 


5.  [ii  8.] 
Form  of  writ. 


6.  [ii  4.] 

Writ  for  service 
out  of  jdris- 
diction  with 
leave. 


OKDEB  II. 
Writ  op  Summons  and  Prooedure,  &c. 

1.  Every  action  in  the  High  Court  shall  be  commenced 
by  a  writ  of  summons,  which  shall  be  indorsed  with  a  state- 
ment of  the  nature  of  the  claim  made,  or  of  the  relief  or 
remedy  required  in  the  action,  and  which  shall  specify  the 
Division  oi  the  High  Court  to  which  it  is  intended  that 
the  action  should  be  assigned. 

2.  Any  costs  occasioned  by  the  use  of  any  forms  of  writs, 
and  of  indorsements  thereon,  other  or  more  prolix  than  the 
forms  hereinafter  prescribed,  shall  be  borne  by  the  party 
using  the  same,  unless  the  Court  or  a  judge  shall  otherwise 
direct. 

3.  The  writ  of  summons  for  the  commencement  of  an  action 
shall,  except  in  the  cases  in  which, any  different  form  is 
hereinafter  provided,  be  in  one  of  the  Forms  Nos.  1,  2, 3,  and 
4  in  Appendix  A,  Part  I.,  with  such  variations  as  circum- 
stances may  require* 

4.  No  writ  of  summons  for  service  out  of  the  jurisdiction, 
or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 
be  issued  without  the  leave  of  the  Court  or  adjudge. 

.  See  Order  XL  as  to  serrice  out  of.  the  jurisdiction  of  a  writ  of 
summons,  and  of  notice  of  a  writ  of  summons. 

ApplioatioDS  for  leave  to  issue  such  writs  and  for  leave  to  serve 
them  are  made  in  chambers  either  simultaneously  or  separately. 

If  made  simultaneously  the  application  is  supported  by  affidavit 
intituled  in  the  matter  of  the  intended  action.  If  made  separately,  a 
verbal  statement  of  the  nature  of  the  action  is  sufficient  to  obtain 
IcAve  to  issue,  which  in  the  Chancery  Division  in  plain  cases  is  given 
by  the  C^ef  Clerks,  and  the  ord^r  for  service  is  made  upon  affidavit 
intituled  in  the  action.    (Stigand  v.  Stigcmd,  19  Ch.  D.  460.) 

Leave  to  serve  a  writ  of  siunmons,  or  notice  of  a  writ  of  summons, 
out  of  the  jurisdiction,  cannot  be  given  by  a  master  of  the  Queen's 
Beuch  Division  or  a  district  r^strar.  (Ord.  LIV.,  r.  12,  Ord.  XXXV., 
r.6.) 
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5.  A  writ  of  Bnmmons  to  1>e  served  out  of  the  jurisdiction, 
or  of  which  notice  is  to  be  given  out  of  the  jurisdiction, 
shall  be  in  one  of  the  Forms  Nos.  5,  6, 7,  and  8  in  Appendix  A, 
Part  I.,  with  such  variations  as  circumstances  may  require. 
Such  notice  shall  be  in  one  of  the  Forms  Nos.  9  and  10 
in  the  same  Part,  with  such  variations  as  circumstances  may 
require. 

6.  No  writ  shall  hereafter  be  issued  under  the  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855  (18  &  19  Vict, 
c.  67.) 

Writs  under  the  Bills  of  Exchange  Act  were  twelve-day  writs,  but 
otherwise  the  procedure  was  substantially  similar  to  that  under 
OrdXIV. 


Ord.  II., 
rr.  5-8. 
Ord.  III., 
rr.  1-3. 

7^  [U.  6.] 

Fonn  of  writ. 

8.  [U,  6>.] 

Procedure 
under  Bills  of 
Exchange  Act 
abolish^. 


7.  The  writ  of  summons  in  every  Admiralty  action  in  rem  0.  [ii  7.] 
shall  be  in  one  of  the  Forms  Nos.  11  and  12  in  Appendix  A,  Wnt  in  Ad- 
Part  I.,  with  such  variations  as  circumstances  may  require.  °"™i*y  ^^^^^^ 

8.  Every  writ  of  summons,  and  also  {mle8S  hy  any  statute  10.  [li  8.]~ 
or  hi  these  BuJes  it  is  otherwise  provided)  every  other  writ,  Date  and 
shall  bear  date  on  the  day  on  which  the  same  shall  be  issued,  testing  of  writ, 
and  shall  be  tested  in  the  name  of  the  Lord  OhanC'Cllor,  or, 

if  the  office  of  Lord  Chancellor  shall  be  vacant,  in  the  name 
of  the  Lord  Chief  Justice  of  England. 

The  issue  of  a  wr^t  of  summons  is-not  a  judicial  act,  and  the  Court 
will;  when  necessary,  inquire  at  what  time  of  day  it  was  issued. 
{Clarke  v.  Bradlaugh  (CA),  8  Q.  B.  D.  63.) 

This  rule  does  not  apply  to  a  writ  of  mittimtta  by  which  the  tenor 
of  a  signifioavit  is  issued,  and  which  is  properly  tested  as  in  the  name 
of  the  Queen.    (Green  v.  Lord  Penzance,  6  Ap.  Ca&  667.) 


ORDER  III. 
Indorsements  op  Claim. 

1.  The  indorsement  of  claim  shall  be  made  on  every  writ     H- 1^  1] 
of  summons  before  it  is  issued.  indorsement. 

2.  In  the  indorsement  required  by  Order  II.,  Rule  1,  it     l».  [iii.2.] 
shall  not  be  essential  to  set  forth  the  precise  ground  of  com-  Form  of 
plaint,  or  the  precise  remedy  or  relief  to  which  thej)laintifiF  indorsement, 
considers  himself  entitled. 

A  claim  for  an  injunction  or  appointment  of  a  receiver  should  be 
indorsed  where  that  is  intended  to  be  asked  for.  (fioleboume  v.  CoU- 
ftottme,  1  Ch.  D.  690.) 

3.  The  indorsement  bf  claim  shall  be  to  the  effect  of  such 
of  the  Forms  in  Appendix  A,  Part  III.,  as  shall  be  appli- 
cable to  the  case,  or,  if  none  be  found  applicable,  then  such 
other  similarly  concise  form  as  the  nature  of  the  case  may 
require. 

K 


18.  |1U.  8, 
amended.] 

Forms  of 
indorsement. 
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Ord.  ni., 

rr.  4-7. 

14.  [ui.  4.] 

iDdorsiDg 

represeDtatire 

capacity. 

16.  [iii.  6.] 

Indorsement  in 

Probate 

actions. 

16.  [Ui.  6, 

amended.] 

Special  in- 
dorsement of 
liquidated 
demand,  &c. 


17.  pU.  7.] 

Amount  of 
liquidated 
demand  to  be 
stated. 


4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued,  in  a  representative  capacity,  the  indorse- 
ment shall  ^how,  in  manner  appearing  by  sacb  of  the  Forms 
in  Appendix  A,  Part  III.,  sect.  VII.,  as  shall  be  applicable 
to  the  case,  or  by  any  other  statement  to  the  like  effect,  in 
what  capacity  the  pkantiff  or  defendant  sues  or  is  sned. 

5.  In  Probate  actions  the  indorsement  shall  show  whether 
the  plaintiff  claims  as  creditor,  execntor,' administrator, 
residuary  legatee,  legatee,  next  of  kin,  heir-at-law,  devisee, 
or  in  any  and  what  other  character. 

6.  In  all  actions  where  .the  plaintiff  seeks-  only  to  recover 
a  debt  or  liquidated  demand  in  money  payable  by  the  de- 
fendant, with  or  without  interest,  arising  (A.)  upon  a  con- 
tract, express  or  implied  (as,  for  instance,  on  a  bill. of  ex- 
change, promissory  note,  or  cheque,  or  other  simple  contract 
debt) ;  or  (B.)  on  a  bond  or  contract  under  seal  lor  payment 
of  a  liquidated  amount  of  money ;  or  (C.)  on  a  statute  where 
the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or 
in  the  nature  of  a  debt  other  than  a  penalty ;  or  (D.)  on  a 
guaranty,  whether  under  seal  or  not,  where  the  claim  against 
the  principal  is  in  respect  of  a  debt  or  liquidated  demand 
only ;  or  (E.)  on  a  trust ;  or  (F.)  in  actions  for  the  recovery  of 
land,  uoith  or  without  a  claim  for  rent  or  mesne  profits,  vy  a 
landlord  against  a  tenant  whose  term  has  expired  or  has  been 
duly  determined  hy  notice  to  quit,  or  against  persons  claiming 
under  such  tenant;  the  writ  of  summons  may,  ai  the  option  of 
the  plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim,  or  of  the  remedy  or  relief  to  which  he  claims  tooeen^ 
tided.  Such  special  indorsement  shall  he  to  the  effect  of  su^h  of 
the  Forms  in  Appendix  C,  sect.  IF.,  as  shall  be  applicable  to 
the  case. 

The  former  rule,  which  was  an  extenfflon  of  s.  25  of  the  Common 
Law  Procedure  Act,  1852,  is  now  extended  to  actions  for  recovery  of 
land. 

The  object  of  the  rule  is  to  enable  the  plaintiff  to  obtain  judgment 
under  Ord.  XIII.  if  the  defendant  makes  default  in  appearance,  or 
speedy  judgment  where  there  is  no  real  defence  under  Ord.  XIV. 

The  mdorsement  should  give  reasonably  specific  particulars  of  the 
claim  so  as  to  afford  the  defendant  the  opportunity  of  seeing  whether 
he  has  a  defence  or  not  (  Walker  v.  Hicks,  3  Q.  B.  D.  8),  and  dates  of 
items^  bills,  or  notes,  should  be  given.  (See  forms  in  Appendix,  and 
also  Smith  V.  Wihon,  4  C.  P.  D.  392 ;  5  C.  P.  D.  25  (C.A.).)      * 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liqui- 
dated demand  only,  the  indorsement,  besides  stating  the 
nature  of  the  claim,  shall  state  the  amount  claimed  for  debt, 
or  in  respect  of  such  demand,  and  for  costs  respectively,  and 
shall  further  state,  that  upon  payment  thereof  within  four 
days  after  service,  or  in  case  of  a  writ  not  for  service  within 
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Ord:  III., 
rr.  7,  8. 
Ord.  IV., 
rr.  1,  2. 


the  jurisdiction  within  the  time  allowed  for  appearance, 
further  proceedinffs  will  be  stayed.  Such  statement  shall  be 
in  ttie  Form  in  Appendix  A,  Part  III.,  sect.  III.  The  de- 
fendant may,  notwithstanding  such  payment,  have  the  costs 
taxed,  and  if  more  than  one-sixth  shall  be  disallowed,  the 
plaintiffs  solicitor  shall  pay  the  costs  of  taxation. 

The  object  of  this  rule  is  to  enable  a  defendant  to  stay  further  pro- 
ceedings by  payment  within  the  four  dap  or  other  time  limited. 

Even  if  the  amount  of  debt  and  costs  mdorsed  be  paid  and  accepted 
after  the  four  days,  farther  proceedings  will  be  stayed.  (Hodding 
V.  Sturchfidd,  7  M.  &  G.  957.) 

It  was  formerly  held  that  if  the  defendant  does  not  pay  the  amount 
stated  on  the  indorsement,  the  plaintiff  is  not  necessanly  limited  by  it 
{Jacquot  V.  Boura,  5  M.  &  W.  166). 

8.  In  all  cases  in  which  the  plaintiff,  in  the  first  instance,    [18.  [iii.  8.] 
desires  to  have  an  account  taken,  the  writ  of  summons  shall  Claim  for 
be  indorsed  with  a  claim  that  such  account  be  taken.  account. 


ORDER  lY. 
Indorsement  of  Address. 

1.  In  all  cases  wher^e  a  writ  of  summons  is  issued  out  of  the     19.  pv.  i.j 
Central  Office,  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  London  writs 
shall  indorse  upon  the  writ  and  notice  in  lieu  of  service  of  a  when  plaintiff 
writ  the  address  of  the  plaintiff,  and  also  his  own  name  or  ^^^^^l^ 
firm  and  place  of  business,  and  also,  if  his  place  of  business 

shall  be  more  than  three  miles  from  the  principal  entra/nce 
of  the  Central  Hail  at  the  Boyal  Cov/rts  of  Justice,  another 
proper  place,  to  be  called  his  address  for  service,  which 
shall  not  be  more  than  three  miles  from  the  principal  en- 
trance  of  the  Central  Hall  at  the  Boyal  Courts  of  Justice, 
where  writs,  notices,  pleadings,  petitions,  orders,  summonses, 
warrant<»,  and  other  documents,  proceedings,  and  written 
communications  may  be  left  for  him.  And  where  any  such 
solicitor  is  only  agent  of  another  solicitor,  he  shall  add  to 
his  own  name  or  firm  and  place  of  business  the  name  or  firm 
and  place  of  business  of  the  principal  solicitor. 

2.  In.all  cases  where  a  wnt  of  summons  is  issued  out  of  the     20.  [iv.  2.] 
Central  Office,  a  plaintiff  suing  in  person  shall  indorse  upon  Plaintiff  in 
the  writ  and  notice  in  lieu  of  service  of  a  writ  his  place  of  person. 
residence  and  occupation,  and  also,  if  his  place  of  residence 

shall  be  more  than  three  miles  from  the  principal  entrance  of 
the  Central  Hall  at  the  Boyal  Courts  of  Justice,  another 
proper  place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  the  principal  entrance  of 
the  Central  Hall  at  the  'Boyal  Courts  of  Justice,  where  writs, 
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Ord.  iv^ 
rr.  2-4. 
Ord.  v., 
rr.  1-3.  . 

21.  [iY.  80 

Id  district 
registries. 


PlaintifT  in 
person. 


22. 

In  proceedings 

otherwise 

commenced. 


notices,  pleadings,  petitions^  orders,  summonses,  warrants,  and 
other  documents,  proceedings^  and  written  communieatio&s 
may  be  left  for  him. 

3.  In  all  cases  where  a  writ  of  summons  is  issued  out  of  a 
District  Registry  the  solicitor  of  a  plaintiflf  suing  by  a  solici- 
tor shall  ir^orse  upon  the  writ,  and  notice  in  lieu  of  service 
of  a  writ,  the  address  of  the  plaintiff,  and  his  own  name  or 
firm  and  placed  of  business,  which  shall,  if  his  place  of  busi^ 
ness  be  within  the  district  of  the  Registry,  be  an  address  for 
service,  and  if  such  place  be  not  within  the  district,  he 
shall  add  an  address  for  service  within  the  district,  and,  where 
the  defendant  does  not  reside  within  the  district,  he  shall 
add  a  further  address^  for  service,  which  shall  not  be  more 
than  three  miles  from  the  principal  entrance  of  the  GerUrdl 
Hall  at  the  Boyal  Courts  of  Justice;  and  where  the  solicitor 
issuing  the  writ  is  only  agent  of  another  solicitor,  he  shall 
add  to  his  own  name  or  firm  and  plare  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 
Where  the  plaintiff  sues  in  person,  he  shall  indorse  upon  the 
writ,  and  notice  in  lieu  of  service  of  a  writ,  his  place  of  resi- 
dence and  occupation,  which  shall,  if  his  place  of  residence 
be  within  the  district,  be  an  address  for  service,  and  if  such 
place  be  not  within  the  district,  he  shall  add  an  address  for 
service  within  the  district,  and  where  the  defendant  does  not 
reside  within  the  district^  he  shall  add  a  further  address  for 
service,  which  shall*  not  be  more  than  three  miles  from  the 
principal  entrance* of  the  Central  HaiU  at  the  Boyal  Courts  of 
Justice. 

4.  In  all  cases  where  proceedings  are  commenced  other- 
wise than  by  writ  of  summons,  the  preceding  Rules  of  this 
Order  shall  apply  to  the  document  by  which  such  proceed- 
ings shall  be  originated  as  if  it  were  a  writ  of  summons. 


28.  [V.  1.] 
Writ  oat  of 
any  district  . 
registry 

24.  [V.  la.] 
or  central 
office 

26  [▼.2] 
as  to  place  for 
appearance 


OEDEB  V. 

Issue  op  Writs  of  Summons. 

I.  Place  of  Issue. 

1.  In  any  action  other  than  a  Probate  action,  the  plaintiff 
wherever  resident  may  issue  a  writ  .of  summons  out  of  any 
District  Registry. 

2.  Every  writ  of  summons  not  issued  out  of  a  District 
Registry  shall  be  issued  out  of  the  Central  Office. 

3.  In  all  cases  where  a  defendant  neither  resides  nor 
carries  on  business  within  the  district  out  of  the  Registry 
whereof  a  writ  of  summons  is  issued,  there  shall  be  a  state- 
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ment  on  the  face  of  the  writ  of  sammons  that  such  defendant  Ord.  v., 
may  cause  an  appearance  to  be  entered  at  his  option  either  ^r.  3-6. 
at  the  District  ICegistry  or  at  the  Central  Office,  or  a  state-  ~" 

ment  to  the  like  effect. 

4.  In  all  cases  where  a  defendant  resides  or  carries  on     ^-  [▼•  3.] 
business  within  the  district,  and  a  writ  of  summons  is  issued  if  defendant 
out  of  the  District  Begistry,  there  shall  be  a  statement  on  ^^^f^^jj^ 
the  face  of  the  writ  of  summons  that  the  defendant  do  cause  dutrlct. 
an  appearance  to  be  entered  at  the  District  Begistry,  or  a 
statement  to  the  like  effect 

The  result  of  these  rules  is  that  the  plaintifif  has  the  option  of  com- 
mencing proceedings  in  London  or  in  a.district  r^istry.  When  he 
chooses  the  latter,  if  the  defendant  resides  or  carries  on  business  within 
the  district,  he  must  enter  appesurance  at  the  district  registry ;  if  he 
does  not  reside  or  carry  on  ousmess  within  the  district,  he  has  the 
6ption  of  entering  appearance  either  in  London  or  at  the  district 
registry,  Ord.  XU.,  rr,  4, 6. 

'  When  the  writ  is  issued  in  London,  or  when  any  real  defendant 
appears  in  London,  the  action  proceeds  in  London,.otherwise  it  pro- 
ceeds in  the  district  registry  whore  writ  issued,  unless  remoyed  by 
judge's  order.  See  Ord.  XU.  as  to  appearance,  and  Ord.  XXXV.  as  to 
IHX)ceedings  in  District  Begistries. 

n.  Amgnment  of  Causes ,  &e. 

The  particular  classes  of  business  assigned  to  particular  Diyisions  of  u.  32,  34. 
the  IQgh  Court,  are  r^ulated  by  the  Act  of  187o. 

5.  Subject  to  the  power  of  transfer,  evei^  person  bv  whom  *^-  [▼•  *•] 
any  cause *or  matter  may  be  commenced  m  the  High  Court  ciioice  of 
of  Justice,  which  would  have  been  within  the  non-exclusive  ***^"**'*- 
cognizance  of  the  High  Court  of  Admiralty  if  the  Principal 

Act  had  not  passed,  ^all  assign  such  cause  or  matter  to  any 
one  of  the  Divisions  of  the  said  High  Court,  including  the 
Probate  Divorce  and  Admiralty  Division,  as  he  msq  think 
fit,  by  marking  the  document  by-  which  the  same  is  com- 
menced with  the  name  of  the  Division,  and  giving  notice 
thereof  to  the  proper  ofiBcer  of  the  Court,  (a) 

As  to  transfers,  see  Ord.  XLIX.,  post. 

The  object  of  this  rule  was  already  provided  for  in  substance  by 
8. 11  and  sub-s.  3  of  that  section  of  the  Judicature  Act,  1875. 


6.  Every  action  in  the  Queen's  Bench  Division  not  pro- 
ceeding in  a  District  Begistry  shall  be  assigned  to  one  of  the 
Masters  of  the  Supreme  Court  at  the  time  and  in  manner 
provided  by  Order  LIV.,  and  all  documents  and  proceedings 
therein  shall  thereafter  be  marked  with  the  name  of  the 
Master  to  whom  the  action  has  become  so  assigned,  and 


28. 

Assignment  of 
actions  to 
masters  in 
Queen's  Bench 
Diyision. 


(a)  The  choice  of  a  judge  in  the  Chancery  Division  by  the  plaintiff  is 
taken  away,  see  rule  %post 
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rr.  6-9. 


every  application  or  proceeding  therein  which  by  these 
Bules  is  to  be  heard  and  dealt  with  by  a  Master,  indading 
taxation  of  the  costs,  shall  be  heard  and  dealt  with  by  such 
Master. 

This  follows  out  the  reoommendation  of  Lord  Coleridge's  Com- 
mittee. 


29. 

Transfer  from 
one  master  to 
another. 


80. 

One  master 
may  act  for 
another. 


81. 

Assignment  of 
actions  to 
judges  in 
Chancery 
Diyision. 


When  com- 
menced by 
writ, 


by  originating 
summons. 


by  notice  of 
motion, 


by  petition. 


7.  Where  actions  have  become  assi^ed  to  the  Masters 
under  the  provisions  of  the  last  preceding  Bule,  it  shall  be 
lawful  for  the  Lord  Chief  Justice  of  England  to  transfer  all 
or  any  number  of  actions  from  any  one  Master  to  any  other 
Master. 

8.  During  the  absence  from  illness  or  any  other  urgent 
cause,  or  during  a  vacancy  in  the  office^  of  any  Master  to 
whom  any  action  may  have  been  assigned,  or  during  any 
vacation,  any  other  Master  may  hear  and  dispose  or  any 
application  therein  on  behalf  or  in  the  place  of  such  Master. 

9.  Subject  to  the  power  of  transfer,  and  to  the  special 
provision  contained  in  sub-section  {e.)  of  this  Bule,  and 
subject  also  to  the  power  of  the  Lord  Chancellor  by  order 
from  time  to  time  otherwise  to  direct,  every  cause  or  matter 
which  shall  hereafter  be  commenced  in  the  Chancery  Divi- 
sion shall  be  assigned  to  and  marked  with  the  name  of  one 
of  the  judges  thereof  in  manner  hereinafter  mentioned,  and 
shall  no  longer  be  marked  with  the  name  of  such  judge  as 
the  plaintiff  or  petitioner  may  in  his  option  think  fit : — 

(a.)  Where  the  commencement  is  by  writ,  it  shall  be  the 
duty  of  the  officer  issuing  such  writ  to  mark  the 
same  with  the  name  of  one  of  the  judges  of  the 
Chancery  Divisipn  to  whom  for  the  time  being 
Chambers  are  attached  (to  be  ascertained  in  the 
manner  now  used  in  the  distribution  of  business 
amongst  the  Conveyancing  Counsel  of  the  Court)  ; 

(5.)  Where  the  commencement  is  by  originating  summons, 
such  summons  shall  be  taken  out  in  the  Writ  De- 
partment of  the  Central  Office,  and  it  shall  be  the 
duty  of  the  officer  issuing  such  summons  to  mark 
the  same  with  the  name  of  one  of  the  said  judges, 
to  be  ascertained  in  manner  aforesaid ; 

(o.)  Where  the  commencement  is  bv  notice  of  motion, 
such  notice  of  motion  shall  be  Drought  to  the  Writ 
Department  of  the  Central  Office,  and  it  shall  be 
the  duty  of  the  officer  by  whom  originating  sum- 
monses are  issued  to  mark  the  same  with  the  name 
of  one  of  the  said  judges,  to  be  ascertained  in  manner 
aforesaid ; 

(d.)  Where  the  commencement  is  by  petition,  suchpeti- 
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tion  shall  be  brought  to  the  office  of  the  Be^trars 
of  the  Chancery  Division,  and  shall  be  marKed  by 
an  officer  to  be  charged  by  the  Registrars  with  that 
duty  with  the  name  of  one  of  the  said  judges^  to  be 
ascertained  in  manner  aforesaid ; 
(e.)  Where  a  cause  or  matter  has  been  assigned  to  one  of 
the  said  judges  as  above-mentioned,  every  subse- 
quent writ;  summons,  or  petition,  relating  to  the 
administration  of  the  same  trust,  or  the  winding-up 
of  the  same  company,  or  so  connected  therewim  as 
to  be  conveniently  dealt  with  by  the  same  judge, 
shall  whenever  practicable  be  marked  by  the  proper 
officer  with  the  name  of  such  judge ;  and  the  party 
or  solicitor  presenting  such  writ,  suiiimons,  or  peti- 
tion shall,  if  there  be  to  his  knowledge  such  relation 
or  connexion,  so  certify;  such  certificate  shall  be  in 
the  Form  No,  19,  in  Appendix  A.,  Part  I.,  with 
such  variations  as  circumstances  may  require. 

The  rule  4  a  of  the  former  rules,  and  the  old  practiise  in  Chancery 
of  the  plaintiff  or  petitioner  choosing  his  judge  is  thus  done  away  with, 
and  thus  part  of  s.  42  of  the  Act  of  l87o  appears  to  be  virtually 
repealed. 


Ord.  v., 
rr.  9-13. 


Subsequent 
proceedings 
to  be  marked 
witb  name  of 
judge. 


XXL  ChnerdUy. 

10.  Writs  of  summons  shall  be  prepared  by  the  plaintiff 
or  his  solicitor,  and  shall  be  written  or  printed,  or  partly 
written  and  partly  printed,  on  paper  of  the  same  description 
as  by  these  Bules  directed  in  the  case  of  proceedings  directed 
to  be  printed. 

11.  Every  writ  of  summons  shall  be  sealed  by  the  proper 
officer,  and  shall  thereupon  be  deemed  to  be  issued. 

12.  The  plaintiff  or  his  solicitor  shall  on  presenting  any 
writ  of  summons  for  sealing,  leave  with  the  officer  a  copy, 
'written  or  printed,  or  partly  written  and  partly  printed,  on 
paper  of  the  description  aforesaid,  of  such  writ  and  all  the 
mdorsements  thereon,  and  such  copy  shall  be  signed  by  or 
for  the  solicitor  leaving  the  same,  or  by  the  plaintiff  himself 
if  be  sues  in  person. 

13.  The  officer  receiving  such  copy  shall  file  the  same, 
and  an  entry  of  the  filing  thereof  shall  be  made  in  a  book  to 
be  called  the  Cause  Book,  which  is  to  be  kept  in  the  manner 
in  which  Cause  Books  are  now  kept,  and  the  action  shall  be 
distinguished  b^  the  date  of  the  year,  a  letter,  and  a  number,' 
in  the  manner  m  which  causes  are  now  distinguished  in  such 
Cause  Books ;  and  when  such  action  shall  be  commenced  in 


88.  [▼.  5.] 

Writs,  bow 
prepared. 


8S.  [T.  6.] 

Sealed. 

M.  [▼.  7.] 

Copy  left  witb 
officer. 


85.  [▼.  8,  and 

B.  8.  0.,  June, 

1876,  r.  8.] 

Filed  and 
entered  in 
Caose  Book. 

Name  of  dis- 
trict registry. 
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Ord.  v., 

rr.  13-17. 
86.  [T.  9.] 

Notice  to 
officer  of 
masigmnent  to 
diTiflioD. 


a  District  Begistry  it  shall  be  further  distingaished  by  the 
name  of  such  Registry. 

14.  Notice  to  the  proper  officer  of  the  assignment-  of  an 
action  to  any  Division  of  the  Court  shall  he  sufficiently 
giyen  by  leaying  with  him  the  copy  of  the  writ  of  summons. 


S7.  [Y.  10.] 

Affidavit  in 

Probate 

actions. 

88.  [T.  11.] 
Admindty 
affidayit 
required  for 
warrant  of  ^ 
arrest. 


89.  [▼.  lie.] 

Waiver  of 
irregularity. 


IV.  In  partieidar  Actions. 

15.  The  issue  of  a  writ  of  summons  in  Probate  actions 
shall  be  preceded  by  the  filing  of  an  affidavit  made  bv  the 
plaintiff  or  one  of  the  plaintiffs  in  verification  of  the  indorse- 
ment on  the  writ. 

16.  In  Admiralty  actions  in  rem  a  warrant  for  the  arrest 
of  property  (which  shall  be  in  the  Form  No.  17  in  Appendix 
A^9  Fart  I.,  with  such  variations  as  circumstances  may 
require)  may  be  issued  at  the  instance  either  of  the  plaintiff 
or  of  tne  defendant  at  any  time  after  the  writ  of  summons 
has  issued,  but  no  warrant  of  arrest  shall  be  issued  until  an 
affidavit  by  the  party  or  his  a^ent  has  been  filed,  and  the 
following  provisions  complied  with : — 

(a.)  The  affidavit  diaU  state  the  name  and  description  of 
the  party  at  whose  instance  the  warrant  is  to  be 
issued,  the  nature  of  the  claim  or  cotmter-claim,  the 
name  and  nature  of  the  property  to  be  arrested, 
and  that  the  claim  or  counter-cUUm  has  not  been 
satisfied ; 

(6.)  In  an  action  of  wages  or  of  possession  the  affidavit 
shall  state  the  national  character  of  the  vessel  pro- 
ceeded against ;  and  if  against  a  foreign  vessel,  that 
notice  of  the  commencement  of  the  action  has  been 
^iven  to  the  Consul  of  the  State  to  which  the  vessel 
belongs,  if  there  be  one  resident  in  London,  and  a 
copy  of  the  notice  shall  be  annexed  to  the  affidavit ; 

(c.)  In  an  action  of  bottomry,  the  bottomry  bond,  and  if 
in  a  foreign  language  also  a  notarial  translation 
thereof,  smtll  be  produced  for  the  inspection  and 
perusal  of  the  Registrar,  and  a  copy  of  the  bond,  or 
of  the  translation  thereof,  certified  to  be  correct, 
shall  be  annexed  to  the  affidavit ; 

(d.)  In  an  action  of  distribution  of  salvage  the  affidavit 
shall  state  the  amount  of  salvage  money  awarded  or 
agreed  to  be  accepted,  and  the  name,  address,  and 
description  of  the  party  holding  the  same. 

17.  The  Court  or  a  judge  may  in  any  case,  if  they  or  he 
think  fit,  allow  the  warrant  to  issue,  although  the  affidavit 
in  Bule  16  mentioned  may  not  contain  all  tiie  required 
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particalarsy  and  in  an  action  of  wages  the  Court  or  judge   Ord.  v.,  r.  17. 
may  also  waive  the  service  of  the  notice,  and  in  an  action  of      Ord.  vi., 
bottomry  the  production  of  the  bond*  Ordrvii.,  r.  1. 


ORDER  VI. 

CONOUBKENT  WrTTS. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  '  40.  [vi  1.] 
any  time  during  twelve  months  after  the  issuing  of  the  Concurrent 
original  writ  of  summons,  issue  one  or  more  concurrent  writ  ^^'■«    ^ 
or  writo,  each  concurrent  writ  to  bear  teste  of  the  same  day 

as  the  original  writ,  and  to  be  marked  with  a  seal  bearing 
the  word  **  concurrent,"  and  the  date  of  issuing  the  con- 
current writ ;  and  such  seal  shall  be  impressed  upon  the  writ 
by  the  proper  officer :  Provided  always,  that  such  concurrent 
writ  or  wnts  shall  only  be  in  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  m  force. 

Under  the  CJommon  Law  Procedure  Act,  1852,  s.  9,  which  allowed 
Che  issue  of  concurrent  writs  within  six  months  of  the  issuing  of  the 
original  writ,  it  was  held  that  a  concurrent  writ  could  not  bo  issued 
after  the  first  six  months,  although  the  original  writ  had  been  renewed 
and  the  renewed  writ  was  still  running  (Coles  v.  Sherrard,  11  Ex.  482), 
but  now  it  might  be  done  by  first  obtaining  an  extension  of  time 
under  Ord.  LXTV.,  r.  7,  formerly  Ord.  LVIL,  r.  6.  (See  Be  Jones. 
Eyre  v.  Cox,  46  L.  J.  (Ch.)  316.) 

2.  A  writ  for   service  within  the  jurisdiction   may  be     41.  [vi2.] 
issued  and  marked  as  a  concurrent  writ  with  one  for  service,  Concurrent 
or  whereof  notice  in  lieu  of  service  is  to  be  given,  out  of  the  writs  within 
jurisdiction ;  and  a  writ  for  service,  or  whereof  notice  in  lieu  jariklktlon!^* 
of  service  is  to  be  given,  out  of  the  jurisdiction  may  be  issued 

and  marked  as  a  concurrent  writ  with  one  for  service  within 
the  jurisdiction. 

As  to  service  out  of  the  jurisdiction,  vide  Ord.  XL 


ORDEE  VII. 

I.  DlSOLOSUBE  BY  SOLICITOBS  AND  PLAINTIFFS. 

1.  Every  solicitor  whose  name  shall  be  indorsed  on  any  42.  [tIL  1.] 

writ  of  summons  shall,  on  demand  in  writing  made  by  or  on  Declaration  by 

behalf  of  any  defendant  who  has  been  served  therewith  or  ioHcitor  of 

has  appeared  thereto,  declare  forthwith  in  writing  whether  *^*  °"*^* 
such  writ  has  been  issued  by  him  or  with  his  authority  or 
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Ord.  vu., 
rr.  1-3. 


nameit  of  finn. 


privity ;  and  if  such  solicitor  shall  declare  that  the  writ  was 
not  issued  by  him  or  with  his  authority  or  privity,  all  pro- 
•*''•  '  ceedings  upon  the  same  shall  be  stayed,  and  no  further  pro- 
ceedings shall  be  taken  thereupon  without  leave  of  the  Court 
or  a  judge. 
48.  [vii  2.]         2.  When  a  writ  is  sued  out  by  partners  in  the  name  of 
Declaration  by  their  firm,  the  plainti£b  or  their  sdicitors  shall,  on  demwid 
partners  of       fn  vmting  bv  or  on  behalf  of  any  defendant,  forthwith  declare 
in  writing  the  names  and  places  of  residence  of  all  the  per- 
sons constituting  the  firm  on  whose  behalf  the  action  is 
brought.    And  u  the  plaintiffs  or  their  solicitors  shall  fail  to 
comply  with  such  demand,  all  proceedings  in  the  action 
may,  upon  an  application  for  that  purpose,  be  stayed  upon 
sucn  terms  as  the  Court  or  a  judge  may  direct    And  wnen 
the  names  of  the  partners  are  so  declared,  the  action  shall 
proceed  in  the  same  manner  and  the  scone  consequences  in 
all  respects  shall  follow  as  if  they  had  been  named  as  the 

Elaintins  in  the  writ.    But  all  proceedings  shall,  neverthe- 
3S8,  continue  in  the  name  of  the  firm. 

Power  is  given  by  Ord.  XVI.,  r.  14,  for  two  or  more  persons  claiming 
or  being  liable  as  co-partners  to  sue  or  be  sued  in  the  name  of  the 
firm,  and  for  any  party  in  such  case  to  apply  to  a  judge  for  disclosure 
of  the  names  of  the  partnership,  and  r.  15  for  any  person  carrying 
on  business  in  the  name  of  a  firm  to  be  sued  in  the  name  of  such 
firm.  , 

For  other  provisions  relating  to  actions  by  or  against  a  firm,  see 
Ord.  iX.,  rr.  6,  7 ;  Ord.  XH.,  rr.  15, 16 ;  Ord.  XLH.,  r.  10.  . 


41 

(May,  1S83,  r. 

e.) 

Change  of 
solicitors. 


II.  Change  op  Solicitors. 

3.  A  party  suing  or  defending  by  a  solicitor  shall  be  at 
liberty  to  change  his  solicitor  in  any  cause  or  matter,  with- 
out an  order  for  that  purpose,  upon  notice  of  such  change 
being  filed  in  the  Central  OflSce,  or  in  the  District  Eeaistry, 
if  the  ccmse  or  matter  is  proceeding  therein;  but  until  such 
notice  is  filed  and  a  copy  thereof  served,  and  (in  causes  or 
matters  pending  in  the  Chancery  Division)  left  in  the 
Chambers  of  the  judge  to  whom  the  cause  or  matter  is 
assigned,  the  former  solicitor  shall  be  considered  the  solicitor 
of  the  party* 


ORDER  VIII. 
Renewal  op  Wbit. 

46.  [viii.  1.]  1-  No  original  writ  of  summons  shall  be  in  force  for  more 
Renewal  of  than  twelve  months  from  the  day  of  the  date  thereof,  in- 
«zU.        "      eluding  the  day  of  such  date ;  but  if  any  defendant  therein 
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named  shall  not  have  been  served  therewith,  the  plaintiff  Ord.  yiil, 
may,  before  the  expiration  of  the  twelve  months,  apply  to  "-  ^  ^* 
the  Court  or  a  judge  for  leave  to  renew  the  writ ;  and  the 
Court  or  judge,  if  satisfied  that  reasonable  efforts  have  been 
made  to  serve  such  defendant,  or  for  other  good  reason,  may 
order  that  the  original  or  concurrent  writ  of  summons  be 
renewed  for  six  months  from  the  date  of  such  renewal  inclu- 
sive, and  so  from  time  to  time  during  the  currency  of  the 
renewed  writ.  And  the  writ  shall  in  such  case  be  renewed 
by  being  marked  with  a  seal  bearing  the  date  of  the  day, 
month,  and  year  of  such  renewal ;  such  seal  to  be  provided 
and  kept  for  that  purpose  at  the  proper  office,  and  to  be  im- 

Eressed  upon  the  writ  by  the  proper  officer,  upon  delivery  to 
im  by  the  plaintiff  xor  his  solicitor  of  a  memorandum  in 
Form  No.  lo  in  Appendix  A,  Part  I.,  with  such  variations 
as  circumstances  may  require ;  and  a  writ  of  Summons  so 
renewed  shall  remain  in  force  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  aU  other 
purposes,  from  the  date  of  the  issuing  of  the  original  writ  of 
summons. 

Leave  may  be  given  to  renew  even  if  the  twelve  months  has  ex- 
pired, by  virtue  of  Ord.  LXIV.,  r.  7,  formerly  Ord.  LVII,  r.  6.  (Be 
Janes  (Eyre  v.  Cox),  46  L.  J.  Ch.  816. 

But  not  when  tne  cause  of  action  has  become  barred  by  statute. 
(Doyle  V.  Kat^fman,  3  Q.  B.  D.  7.) 

Formerly  a  writ  could  not  be  renewed  unless  it  was  produced  to  be 
marked  and  sealed,  and  tiierefore  if  the  original  was  lost  no  renewal 
could  be  obtained  (Daviea  v.  Garland,  1  Q.  B.  D.  250.),  but  now  see 
r.  3  of  this  Order. 

2.  The  production  of  a  writ  of  summons  purporting  to  be    46.  [vlii  2.] 
marked  with  the  seal  of  the  Court,  shewing  the  same  to  Eyidence  of 
have  been  renewed  in  manner  aforesaid,  shall  be  sufficient  renewal 
evidence  of  its  having  been  so  renewed,  and  of  the  commence- 
ment of  the  action  as  of  the  first  date  of  such  renewed  writ 

for  all  purposes. 

3.  Where  a  writ,  of  which  the  production  is  necessary, 
has  been  lost,  the  Court  or  a  judge,  upon  being  satisfied  of 
the  loss,  and  of  the  cortrectness  of  a  copy  thereof,  may  order 
that  such  copy  shall  be  sealed  and  and  served  in  lieu  of  the 
original  writ 


47. 

Copy  in  lieu  of 
lost  wm. 
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Ofd.  IX., 
rr.  1,  2. 

48.[ut.l.] 

Solicitor 
accepting 
service. 

49.  fix.  2.] 

Personal 
serrice. 


Substituted 
service. 


OKDEB  IX. 

Skbviob  op  Wbit  op  Summons. 

I.  Mode  of  Service. 

1.  No.  service  of  writ  shall  be  required  when  the  defendant^ 
by  his  "solicitor^  undertakes  in  writing  to  accept  service  and 
enters  an  appearance. 

When  the  defendant's  solicitor  agrees  to. accept  servioe  a  copy  of 
the  writ  is  usually  left  at  his  offioa 

2.  When  service  is  required  the  writ  shall,  wherever  it  is 
pmcticable,  be  served  in  the  manner  in  which  personal  ser- 
vice is  now  made,  but  if  it  be  made  to  appear  to  the  Court 
or  a  judge  that  the  plaintiff  is  from  any  cause  unable  to 
effect  prompt  personal  service,  the  Court  or  judge  may  make 
such  order  for  substituted  or  other  service,  or  for  the  substi- 
tution for  service  of  notice,  by  advertisement  or  otherwise  as 
may  be  just. 

Personal  service  is  usually  made  hy  tendering  a  true  copy  of  *the 
writ  and  producing  the  original  if  required. 

Substituted  service  may  be  ordered  in  any  way  the  Ck>urt  thinks 
fit,  e.5r. — 

Upon  a  defendant's  solicitor,  and  posting  a  copy  to  last  known  resi- 
dence of  the  defendant  n>ymond  v.  Crqft,  8  Ch.  D.  512),  but  if  it 
appears  that  the  solicitor  has  ceased  to  act  for  the  defendant,  it  inay 
be  set  aside.    {The  Pomerania,  4  P.  D.  1950 

Or  by  leaving  a  copy  of  the  writ  at  the  defendant's  place  of  business 
and  last  known  residence,  and  advertising.  (Cook  v.  Bay,  2  Gh.  D. 
218.) 

Or  by  leaving  a  copy  on  the  premises  when  the  action  is  to  recover 
possession,  and  advertiong.    (Urane  v.  JuUion,  2  Gh.  D.  220.) 

Notice  in  lieu  of  service  may  be  ordered  to  be  given  by  advertise- 
ment (see  Hartley  v.  IHlke,  85  L.  T.  706,  and  WdverJiampton  Banking 
Co.  V.  iond,  43  L.  T.  721),  where,  in  addition  to  advertisement,  service 
on  the  defendant's  relations  was  ordered. 

In  like  manner,  where  a  summons  to  enforce  a  charging  order,  under 
23  &  24  Yici  c.  127,  s.  28,  could  not  be  served,  notice  was  ordered  to 
be  put  up  in  the  master's  office,  and  advertised  in  the  Times  newspaper 
in  fieu  of  service.    (Hunt  v.  Austin  rO.A.)  9  Q.  B.  D.  598.) 

Substituted  service  will  not  be  allowed  where  the  defendant  named 
in  the  writ  is  not  a  person  or  a  corporation  liable  to  be  sued,  e^.,  the 
Governor  and  €k)vemment  of  the  colony  of  New  Zealand.  (Sloman 
and  Others  v.  The  Governor,  <fec.,  of  New  Zealand,  1  G.  P.  D.  563.) 

Nor  in  an  action  against  a  foreign  sovereign  or  government  would 
substituted  service  on  an  ambassador  be  allowed.  (Bnd,  p.  565.) 
.  When  judgment  has  followed  an  order  for  Substituted  service,  if 
the  order  has  been  regularly  carried  out,  the  defendant  has  no  right  to 
have  it  set  aside  on  the  ^und  that  he  had  no  notice,  but  the  Gourt 
may,  in  its  discretion,  set  it  aside  on  such  terms  as*  it  thinks  fii  ( Watt 
V.  BameU  (G.A.),  3  Q.  B.  D.  363.) 

An  application  for  substituted  service  must  be  supported  by  i^davii 
(SeeOriiX.) 
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Ord.  IX., 
rr.  3-7. 


60.  [iz.  8, 
amended.! 

Husband  and 

wife. 


II.  On  paHundar  Defendants. 

3.  When  husband  and  wife  are  both  defendants  to  the 
action,  they  shall  both  be  served  unless  the  Court  or  a  judge 
shall  otherwise  order. 

4.  When  an  infant  "is  a  defendant  to  the  action,  service  on'  "jji^  p^  ^-x 
his  father  or  guardian,  or  if  none,  then  upon  the  person  with  i^f^t, 
whom  the  infant  resides  or  under  whose  care  he  is,  shall, 

unless  the  Court  or  a  jud^  otherwise  orders,  be  deemed 
good  service  on  the  infant :  Provided  that  the  Court  or  judge 
may  order  that  service  made  or  to  be  made  on  the  mfant 
shall  be  deemed  good  service. 

5.  When  a  lunatic  or  person  of  unsound  mind  not  so  found     62.  [Iz.  5.] 
by  inquisition  is  a  defendant  to  the  action,  service  on  the  Lnnatio. 
committee  of  the  lunatic,  or  on. the  person  with  whom  the 

person  of  unsound  mind  resides,  or  under  whose  care  he  is, 
shall,  unless  the  Court  or  a  judge  otherwise  orders,  be  deemed 
good  service  on  such  defendant 

in.  On  Partners  and  other  Bodies. 

6*  Where  persons  are  sued  as  partners  in  the  name  of  their     63.  [ix.  e, 
firm,  the  writ  shall  be  served  either  upon  any  one  or  more  of     amended.] 
the  partners,  or  at  the  principal  place  within  the  jurisdiction  Partners  sued 
of  the  business  of  the  partnership  upon  any  person  having  at  g^*™®  ^^ 
the  time  of  service  the  control  or  management  of  .the  part- 
nership, business  there;  and,  subject  to  these  Rules,  such 
service  shall  be  deemed  good  service  upon  the  firm. 

When  yfni  has  been  issued  against  partners  in  the  name  of  the 
firm^  judgment  must  be  entered  in  the  same  way  against  the  firm  and 
not  against,  the  individual  partners  {Jackson  v.  Litchfidd,  8  Q.  B.  D. 
474),  but  actions  may  be  brought  on  the  juc^nent  against  the  partners 
individually  {OUirk  v.  Ctdlen^  9  Q.  B.  D.  365),  or  execution  may  issue 
in  the  manner  provided  by  Ord.  XLIL,  r.  10. 

The  power  to  sue  pactners  in  the  name  of  the  firm  is  given  by 
Ord.  XVL.  r.  14. 

7.  Where  one  person  carrying  on  business  in  the  name  of    64.[lx.6>.] 
a  firm  apparently  consisting  of  more  than  one  person  shall  indiridoai  taed 
be  sued  in  the  firm  name,  the  writ  may  be  served  at  the  '^^  ^b«  >^ame  of 
principal  place  within  the  jurisdiction  of  the  business  so  ^™* 
carried  on  upon  any  person  having  at  the  time  of  service  the 
control  or  management  of  the  business  there;  and  such  ser- 
vice, if  sufficient  m  other  respects,  shall  be  deemed  good 
service  on  the  person  so  sued. 

The  power  to  sue  a  person  carrying  on  business  in  the  name  of  a 
firm  is  given  by  Ord.  XYL,  r.  15,  and  by  means  of  these  provisions  an 


Digitized  by 


Google 


142 


Bulea  of  the  Supreme  Courts  1883. 


Ord.  IX., 
rr.  7,  8. 


55.  [ix.  7,  and 
C.  L.  P.  Act, 
1852,  8.  16} 
amended  by 
32  &  33  Vict. 
c.  47,  8.  5. 

Service  on 
corporations. 


Service,  on 
companies. 


action  can  be  brought  against  one  or  more  persons  out  of  the  jurisdic- 
tion who  carry  on  business  in  a  firm  name  within  the  jurisdiction. 
(See  O'Nnll  v.  Claaon,  46  L.  J.  Q.  B.  191.) 

Where. a  sole  partner  is  a  lunatic,  service  must  be  efifected  under 
r.  5  and  not  under  this  rule.  {Fore  Street  Warehouse  Co,  v.  Durrani 
&  Co.,  10  Q.  B.  D.  471.) 

8.  In  the  absence  of  any  statutory  provision  regulating 
service  of  process,  every  writ  of  summons  issued  against  a 
corporation  aggregate  may  be  served  on  the  mayor  or  other 
head  oflBcer,  or  on  the  town  clerk,  clerk,  treasurer,  or  secre- 
tary of  such  corporation ;  and  every  writ  of  summons  issued 
against  the  inhaoitants  of  a  hundred  or  other  like  district 
.  may  be  served  on  the  high  constables  thereof,  or  any  one  of 
them,  or,  where  there  is  no  high  constable,  on  any  other 
acting  chief  oflScer  of  police  of  the  county  in  which  such 
hundred  or  district  is  situate ;  and  every  writ  of  summons 
issued  against  the  inhabitants  of  anv  county  of  any  city  or 
town,  or  the  inhabitants  of  any  franchise,  liberty,  city,  town, 
or  place,  not  being  a  part  of  a  hundred  or  other  like  district, 
on  some  peace  officer  thereof:  and  where  by  apy  statute 
provision  is  made  for  service  of  any  writ  of  summonp,  bill, 
petition,  summons,  or  other  process  upon  any  corporation, 
or  upon  any  society  or  fellowship,  or  any  body  or  number  of 
persons,  whether  corporate  or  unincorporate,  every  writ  of 
summons  may  be  served  in  the  manner  so  provided. 

Where  a  foreign  corporation  has  a  pldce  of  business,  or  carries  on 
trade  in  this  country,  service  may  be  effected  on  the  head  officer  of  the 
English  branch.    {Newbv  v.  Van,  Oppen,  L.  R  7  Q.  B.  293.) 

A  mere  clerk  or  subordinate  official,  such  as  a  railway  booking  clerk, 
is  not  within  the  rula  (Mackereth  v.  Glasgow  and  South  Western  RaUr 
way  Co.,  L.  R  8  Ex.  149.) 

Provision  is  made  for  service  on  companies  formed  under  the  Com- 
panies Act,  1837,  on  the  clerk  or  agent,  or  by  leaving  the  writ  at  tiie 
head  office.    (7  Wm.  4  and  1  Vict  c.  73,  s.  26.} 

Under  the  Companies  Clauses  Act,  1846  (8  &  9  Vict,  c.  16),  s.  135, 
under  the  Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18\  s.  134,  under 
the  Railwav  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  s.  138,  summonses, 
notices,  writs,  {ind  other  proceedings  may  be  served  on  the  company 
by  being  left  at  or  sent  by  post  to  the  head  office,  or  given  to  or  sent 
by  post  to  the  secretary. 

Under  the  Joint  Stock  Companies  Act,  1866  (19  &  20  Vict.  c.  47), 
8.  63,  and  the  Companies  Act,  1862  (26  &  26  Vict  c.  89),  s.  62,  any 
summons  or  notice  may  be  left  or  sent  by  post  to  the  company  at  their 
registered  office,  but  this  does  not  apply  to  a  writ  of  summons,  which 
must  be  served  in  the  manner  provided  by  the  Common  Law  Procedure 
Act,  1862,  s.  16. 

Service  out  of  the  jurisdiction  on  persons  and  corporations  is  pro- 
vided for  by  Ord.  XI. 
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IV.  In  particular  Actions. 


Ord.  IX., 
rr.  9-15. 


9.  Service  of  a  writ  of  summons  in  an  action  to  recover     se.  [ix.  8.] 
land  may,  in  case  of  vacant  possession,  when  it  cannot  other-  i^  action  for 
wise  be  effected,  be  made  by  posting  a  copy  of  the  writ  upon  recovery  of 
the  door  of  the  dwelling-house  or  other  conspicuous  part  of  ^°^- 

the  property. 

10.  In  Admiralty  actions  in  rem  no  service  of  writ  or  57. 
warrant  shall  be  required  where  the  solicitor  of  the  defendant  in  Admiralty 
asrees  to  accept  service  and  to  put  in  bail,  or  to  pay  money  agreement  to 
into  Court  in  lieu  of  baU.                              .                              *^P*  -*^^- 

11.  In  Admiralty  actions  in  rem  the  warrant  of  arrest   .  58."  [ix.  9.] 
shall  be  served  by  the  Marshal  or  his  substitutes,  whether  Service  of 
the  property  to  uq  arrested  be  situate  within  the  port  of  warrant  in 
Lonaon  or  elsewhere  within  the  jurisdiction  of  the  Court,  t^^Urem, 
and  the  solicitor  issuing  the  warrant  shall,  within  six  days 

from  the  service  thereof,  file  the  same  in  the  Admiralty 
Eegistry. 

12.  In  Admiralty  actions  in  rem,  service  of  a  writ  of    59.  [ix.  10.] 
summons  or  warrant  against  ship,  freight,  or  cargo  on  board,  Nailing  writ 
is  to  be  effected  by  nailing  or  afiixing  the  t^riginal  writ  or  <>°  ™»8*- 
warrant  for  a  short  time  on  the  mainmast,  or  on  the  single 

mast  of  the  vessel,  and  on  taking  off  the  process  leaving  a 
true  copy  of  it  nailed  or  fixed  in  its  place. 

13.  If  the  cargo  has  been  landed  or  transhipped,  service    00.  [ix.  11.] 
of  the  writ  of  summons  or  warrant  to  arrest  the  cargo  and  Placing  writ 
freight  shall  be  effected  by  placing  the  writ  or  warrant  for  a  *^?.*^**  *'***' 
short  {ime  on  the  cargo,  and  on  taking  off  the  process  by  *  *^^' 
leaving  a  true  copy  upon  it. 

14.  If  the  cargo  be  in  the  custody  of  a  person  who  will    W.  [*«•  i^] 
not  permit  access  to  it,  service  of  the  writ  or  warrant  may  Service  on 
be  made  upon  the  custodian.  custodian. 


V.  Generally. 

15.  The  person  serving  a  writ  of  summon^  shall,  within  62.  [ix.  is, 
three  days  at  most  after  such  service,  indorse  on  the  writ  the  amended.] 
day  of  the  month  and  week  of  the  service  thereof,  otherwise  ]["^^"®™®°* 
the  plaintiff  shall  not  be  at  liberty,  in  case  of  non-appear- 
ance, to  proceed  by  default ;  and  every  affidavit  of  service  of 
such  writ  shall  mention  the  day  on  which  such  indorsement 
was  made.  This  Rule  shall  apply  to  substituted  as  well  as 
other  service. 

The  former  rule  did  not  apply  to  suhstituted  service  (Cruse  v. 
KuttingeU  (W.  Notes,  Dec.  15, 1875),  cited  and  followed  in  Dymond  v. 


of  date  of 
service. 
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Ord.  IX.,  r.  15. 
Ord.  X.,  r.  1. 
Ord.  XL,  r.  1. 


Croft  (O.A),  8  Ch.  D.  514),  or  to  notice  in  lieu  of  seryice  under 
Ord.  XI.    (See  note  to  Ord.  XL,  r.  7.) 

.  When  a  writ  is  amended  so  as  to  introduce  a  new  claim,  the  amended 
writ  must  also  be  served  and  indorsed  with  date  of  service.  (The  Coi- 
siopeia  (CJk,),  4  P.  B.  188.) 


ORDEB  X. 

Substituted  Sebvice. 

68.  [x.]  1.  Every  application  to  the  Court  or  a  judge  for  an  order 

Affidavit  on       for  substituted  or  other  service,  or  for  the  substitution  of 
apph^^tion  for  notice  for  service,  shall  be  supported  by  an  affidavit  setting 
forth  the  grounds  upon  which  the  application  is  made. 
See  Ord.  IX.,  r.  2,  and  notes  thereon,  ante,  p.  140. 


substituie^ 
Beryice« 


C4.[xLl, 

altered.] 


Land  within 
jurisdiction, 

matters  affect- 
ing such  land, 


relief  against 
person  domi- 
ciled, 

administration' 
when  deceased 
was  domiciled, 


breach  of 
contract  to  be 
performed 
within  juris- 
diction. 


inj  auction, 
&c.,  within 
juiisdiction, 


ORDEB  XI. 
Sebvioe  out  op  the  Jubisdiction. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or 
notice  of  a  writ  of  summons  may  be  allowed  by  the  Court  or 
a  judge  whenever — 

(a.)  The  whole  suhjed-matter  of  the  action  is  land  situate 
within  the  jurisdiction  (with  or  without  rents  or 
profits);  or 

(6.)  Any  act,  deed,  will,  eotUraet,  obligation,  or  liability 
affecting  land  or  hereditaments  situate  within  the 
jurisdiction,  is  sought  to  be  construed,  rectified,  set 
aside,  or  enforced  in  the-  action ;  or 

(e.)  Any  relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  within  the  jurisdiction  ;  or 

(d.)  The  action  is  for  the  administration  of  the  pergonal 
estate  of  any  deceased  person,  wjio  at  the  time  of 
his  death  was  domiciled  within  the  jurisdiction,  or 
'  for  the  execution  (as  to  property  situate  within  the 
jurisdiction)  of  the  trusts  of  any  written  instru- 
ment, of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law  of 
England ;  or 

(e.)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to.  the  terms  thereof,  ought 
to  he  performed  within  the  jurisdiction,  umess  the 
defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland  ;  or 

(/.)  Any  injunction  is  sought  as  to  anything-  to  be  done 
withm  the  jurisdiction,  or  any  nuisance  within  the 
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jnrisdieiuxi  is  sooght  to  be  prerented  or  remoyed,      onL  xl, 
whether  damagoB  are  or  are  not  alao  sought  in       rr.  i,  2. 
respect  thereof;  or 
(ff,)  Any  person  oat  of  the  jurisdiction  is  a  necessary  oa«  party  o«t  . 
or   proper  party  to  an  action  properly  brought  ©^  j«r»*»«*»«^ 
against  some  other  peratxi  dnly  served  within  the 
jnrisdictioD. 

The  het  that  a  co&traet  was  made  within  the  jmisdictioii  is  not  On  wkom. 
now,  as  it  was  under  the  tomer  role,  sufficient  to  obtain  leave  to  senre 
a  defendant  beyond  the  jurSdicticRL 

In  the  cases  mentioned  kt  this  rule,  service  may  be  allowed  on  any 
defendant  out  of  the  jurisdictioD,  whether  a  person  (British  subject  or 
not)  or  corporation.  (SeoU  t.  Tke  Ba^  Wax  OamdU  Co.,  1  Q.  B.  D. 
404.) 

Notice  to  third  parties  hj  defendants,  according  to  Ord.  XYL,  r.  48, 
may  also  be  allowed  to  be  served  out  of  ibe  jurisdiction.  {Sunntea 
Sh^ng  Co.  v.  DtMcam  (PJL),  1  Q.  B.  D.  644.) 

We  liave  already  seen  that-one  or  more  persons  trading  within  the 
jurisdiction  in  a  firm  name,  or  a  corporatkni  carrying  on  busness 
within  the  jurisdiction,  although  th^  reside  or  have  Sieir  principal 
place  of  business  out  of  the  jurisdiction,  can  be  served  for  any  cause  of 
action  and  without  leava    (See  pp.  141)  142.) 

Leave  to  serve  out  of  the  jurisdiction  can  only  be  granted  in  the  !■  what  csms. 
cases  mentioned  in  r.  L  So  leave  was  refused  to  serve  a  defendant  in  ' 
Scotlmd  in  a  matter  reUting  to  property  in  Ceylon.  {In  re  Eager. 
Eager  v.  Johnstone  (C.A.),  22  Ch.  D.  86.)  And  leave  was  refused  in  an 
action  of  slander  of  title  in  respect  of  statements  made  in  Ireland 
concerning  a  ship  in  England,  the  Court  holding  that  such  a  canse  of 
action  was  not  within  the  rula    (Catetf  v.  AmoU,  2.  C  P.  D.  24.) 

Slander  uttered  abroad  follow^  by  special  damage  in  England  is 
not  within  the  rula    (Bree  v.  Maretoaux  (C.A.),  7  Q.  R  D.  434.) 

Where,  however,  the  rights  of  various  parties  are  so  mixed  up  as  to 
make  it  conveniait  that  questicms  affecting  all  should  be  tried  together, 
if  the  Court  has  jurisdicticm  in  respect  of  some  of  them,  service  will 
be  allowed  so  as  to  bring  all  parties  together,  and  oiable  the  Court 
to  deal  with  all  the  questions,   (^airu  v.  J'^mtfi^,  13  Ch  D.  206.) 

Evidence  ci  the  grounds  of  the  application  must  be  given.  (See 
rule  4.) 

The  territory  of  England  for  the  purpose  of  turisdicti<Hi  stops  at  low-  Extent  of 
water  mark  (Beg.  y.  Keyn^  2  Ex.  I>.  63),  and  therefore  service  of  a  writ  jnriidictioii. 
cannot  be  allowed  on  a  foreigner  residing  abroad  for  a  cause  of  action 
arising  at  sea  beyond  low-water  mark.    {HarrU  v.  7%e  Owners  cf  ike 
Franeonia,  2  C.  P.  D.  173.    See  also  In  re  Smith  and  Others,  1  P.  D. 
300.) 

2«  Whereleaveisasked^m  the  Court  or  a  judge  to  serve    65.  [iL  la.] 
a  vrrit,  under  the  last  preceding  rule,  in  Scotland  or  in  when  con- 
Ireland,  if  it  shall  appear  to  the  Ck>nrt  or  judge  that  there  current  r«m«dj 
may  be  a  concurrent  ren\edy  in  Scotland  or  Ireland  (as  the  ^^  ScotUnd  or 
case  may  be)  the  Court  or  judge  shall  have  regard  to  the  '"^•^ 
comparative  cost  and  convenience  of  proceeding  in  Euglaud, 
or  in  the  place  of  residence  of  the  defendant,  or  person  sought 
to  be  served,  and  particularly  in  cases  of  small  demands  to  the 
powers  and  jurisdiction,  under  the  statutes  establishing  or 
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66.  [zl  2.] 
In  Probate 

SCtiODS. 

67.  [xL  8, 

amended.] 

Affidavit  in 
»upp6rt  of 
application. 


Ord.  XI.,      regulating  them,  of  the  Sheriffs*  CourtSy  or  Small  Debts 
rr.  2-5!*      Courts  in  Scotland,  and  of  the  UivU  Bill  Courts  in  Ireland, 

respectively. 
• 

The  existence  of  a  canourrent  temedy  will  be  shewn  in  the  affidayit 
in  snpport  of  the  application  nnder  r.  4,  which  should  state  whether 
there  is  a  Court  near  the.  defendant's  residence  of  competent  jurisdiction 
or  not.    (  Woods  v.  M'Innes,  4  C.  P.  D.  67.) 

And  leave  will  be  refused  or  set  aside  if  it  {appears  that  proceedings 
can  be  taken  at  less  cost  or  more  conyeniently  in  Scotland  or  Ireland. 
(Cresstoell  v.  Park^,  11  Ch.  D.  601;  JExiparte  McPhail,  J2  Ch.  D.  632 ; 
Tottenham  v.-  Barry y  12  Ch.  B.  797.) 

-  3.  In  Probate  .actions  service  of  a  writ  of  summons  or 
notice  of  a  writ  of  summons  majr  by  leave  of  the  Court  or 
a  judge  be  allowed  out  of  the  jurisdiction. 

4.  Every  application  for  leave  to  serve  such  writ  or  notice 
on  a  defendant  out  of  the  jurisdiction  shall  be  supported  by 
affidavit,  or  other  evidence,  stating  that  in  the  belief  of  the' 
deponent  the  plaintiff  has  a  good  cause  of  action,  and  showing 
in  what  place  or  c<iuntrv  6uch  defendant  is  or  probably 
may  be  found,  and  whetf^er  such  defendant  is  a  British 
subject  or  aot,  and  the  grounds  upon  which  the  application 
is  made ;  and  no  such  leave  shall  be  gra/nted  unless  it  shall 
be  made  sufficiently  to  appear  to  the  Court  or  ^udge  that  the 
ease  is  a  proper  one  for  service  out  of  the  jurisdiction  under 
this  order. 

How  made.  The  application  for  leave  to  serve  may  be  made  at  the. same  time 

as  the  application  for  leave  to  issue,  in  which  case  the  affidavit  is  in- 
tituled in  the  matter  of  the  Judicature  Acts,  1873  and  1875,  and  in  the 
matter  of  an  intended  action  between  A.  B.  plaintiff  and  C.  B.  defend- 
ant If  leave  to  issue  has  already  been  obtained,  the  affidavit  will 
be  intituled  in  the  action.  (See  Stigand  v.  Stigand,  19  Ch.  B.  460,  and 
Ord.n.,r.4.)  ^      ' 

If  the  defendant  is  within  British  dominions  it  is  not  necessary  to 
show  whether  he  is  a  British  sulject  or  not  {Fowler  v.  Barstow,  20 
Ch.B.240.) 

Some  evidence  must  be  given  to  bring  the  case  within  the  limits  of 
r.  1.    {The  Great  Amtralian  Mining  Co,  v.  Martin,  6  Ch.  B.  1.) 

But  affidavits  in  contradiction  may  also  be  filed  by  the  defendant  to 
support  an  application  to  discharge  an  order  for  service.  {Foider  v. 
BarstoWy  supra?) 

Any  objection  to  the  service  out  of  the  jurisdiction  being  allowed 
should  be  so  raised,  and  not  raised  by  way  of  defence  to  the  acticm. 
(PresUm  v.  Lamont,  X  Ex.  B.  361.) 

68.  [xL  4.]         5.  Any  order  giving  leave  to  effect  such  service  or  give 

Time  for  such  uotico  shall  limit  a  time  after  such  service  or  notice 

appearance.       within  which  such  defendant  is  to  enter  an  appearance,  such 

time  to  depend  on  the  place  or  country  where  or  within  which 

the  writ  is  to  be  served  or  the  notice  given. 

The  order  may  also  provide  for  issuing  an  ex  parte  injunction  or  for 
service  of  interrogatones.    (Young  y.  Brasseg,  1  Ch.  B.  277.) 


British  subject 
or  not. 

Grounds  of 
application. 
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6.  When  the  defendant  is  neither  a  British  subject,  nor  in  I  ^^'^^  7' 
British  dominions,  notice  of  the  writ^  and  not  the  writ  itself  J  Ord.  xii., 
ia  to  be  served  upon  him.  |  •    "•  ^-'^- 

This  rule  follows  the  practioe  as  laid  down  in  Beddington  v.  Bedding-  ^     ®^«     ^ 

ton/1  P.  D.  426,  and  Westman  y.Aktiebolaget,  1  Ex.  B.  237.  ^J«°  ¥^^' 

'  '  .  ^    '  ant  foreigner 

•  ,  .  ont  of  juris- 

7.  Notice  in  lieu  of  service  shall  be  given  in  the  manner  dicUon. 

in  which  writs  of  summons  are  served.  '  70.  [zL  5.] 

Notice  in  lieu 
.    The  person  serving  the  notice  should  have  the  originaV  or  a  concur-  of  service, 
rent  writ  with  him,  oat  it  is  not  absolutely  necessary  to  indorse  the 
writ  with  the  date  of  service,  according  to  Ord.  IX.,  r.  15.    {Fish  v. 
Chattertbn  (Baaon,  V.C),  W.  Not^,  Nov.  18, 1882,  p.  145.) 


ORDER  XII. 
Appbabance..     . 

1.  Except  in  the  cases  otherwise  provided  for  by  these 
rules  a  defendant  shall  enter  his  appearance  in  London. 

2.  Appearances  entered  in  London  shall  be  entered  in  the 
•Central  Office. 

3.  In  Probate  and  Admiralty  actions  notice  of  appearances 
entered  shall  forthwith  be  given  by  the  Central  Office  to  the 
Probfi^te  and  Admiralty  Registries  respectively. 

4.  If  any  defendant  to  a  writ  issued  in  a  District  Registry 
resides  or  carried  on  business  within  the  district,  he  shall 
appear  in  the  District  Registry. 

5.  If  any  defendant  neither  resides  nor  carries  on  business 
in  the  district,  he  may  appear  either  in  the  District  Registry 
or  at  the  Central  Office. 

6.  If  a  sole  defendant  appears,  or  all  the  defendants  appear 
in  the  District  Registry,  or  if  all  the  defendants  who  appear 
appear  in  the  District  Re^try  and  the  others  make  default 
in  appearance,  then,  subject  to  the  power  of  removal  in 
Order  XXXV.,  rules  13  to  16,  provided,  the  action  shall 
proceed  in  the  District  Registry. 

For  further  proceedings  in  district  registries  see  Od.  XXXV. 

7.  If  the  defendant  appears,  or  any  of  the  defendants     77.  [xU.6.] 
appear,  in  London,  the  action  shall  proceed  in  London;  When  in 
provided  that  il  the  Court  or  a  judge  shall  be  satisfied  that  ^°<*^°- 
the  defendant  appearing  in  London  is  a  merely  formal 
defendant,  or  has  no  substantial  cause,  to  interfere  in  the 
(Tonduct  of  the  action,  snch  Court  or  jndge  may  order  that 

the  action  may  proceed  in  the  District  Registry,  notwith- 
standing such  appearance  in  London* 

l2 


71.  [xiL  1.] 
Appearance  in 
London. 

72.  [XiL  la.] 

78.  [xiL  la.] 
notice  in 
Probate  and 
Admiralty. 

7i.  [xii.  2.] 
When  defend- 
ant mast  ap- 
pear in  dis- 
trict registry. 

75.  [xiL  8.] 
When  optional. 

7e.*[xiLi.] 
When  action 
proceeds  in 
district 
registry. 
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Ord.  XII.,' 
rr.  8-11. 

78.  [xii.  eb.] 

Appearance 
how  entered. 


79.  [ziL  6b.] 

Notice  of 
appearance. 


8.  A  defendant  shall  enter  his  appearance  to  a  writ  of 
summons  by  delivering  to  the  proper  officer  a  inemorandum 
in  writing  dated  on  the  day  of  its  delivery,  ahd  tsontaining 
the  name  of  the  defendant's  Folicitor,  or  stating  that  the 
defendant  defends  in  person.  He  shall  at  the  same  time 
deliver  to  the  officer  a  duplicate  of  the  memorandum,,  which 
the  officer  shall  seal  with  the  official  seal,  showing  the  date 
on  which  it  is  sealed,  and  then  return  it  to  the  person  enter- 
ing the  appearance,  and  the  duplicate  memorandum  so  sealed 
shall  be  a,  certificate  that  the  appearance  was  entered  on  the 
day  indicated  by  the  seal. 

9.  A  defendant  shall,  on  the  day  on  which  ,he  enters  an 
appearance  to  a  writ  of  summons,  give  notice  of  his  appear- 
ance (Form  No.  2  in  Appendix  A.,  Fart  II.)  US  the  plaintiff's 
solicitor,  or,  if  the  plaintiff  sues  in  person,  i6  the  plaintiff 
himself.  The  notice  may  be  given  either  by  notice  in 
writing  served  in  the  ordinary  way  at  the  address  for  ser- 
vice (which,  in  the  case  of  a  writ  issued  out  of  a  District 
Bf  gistry,  must  be  the  address  for  service  within  the  district), 
or  by  prepaid  letter  directed  to  that  address  and  posted  on 
the  day  of  entering  appearance  in  due  course  of  post,  and 
shall  in  either  case  be  accompanied  by  the  sealed  duplicate 
memorandum. 

Address  for  service.]    See  Ord.  IV. 

If  a  defendant  fidls  to  enter  or  to  give  notice  of  appearance  acoording 
to  the  roles,  the  plaintiff  is  entitled  to  enter  judgment  for  default  of 
appearance  under  Ord.  XITT.    (See  Smith  v.  DobHn,  3  Ex.  D.  838.) 


Address  for 
service  of 
defendant's 
solicitor. 


81.  [cL  B.] 

Address  for 
•  service  of 
defendant  in 
person. 


10.  The  solicitor  of  a  defendant  appearing  by  a  solicitor 
shall  state  fn  such  memorandum  his  place  of  business,  and, 
if  the  appearance  is  entered  ia  the  Central  Offiee,  a  place,  to 
be  called  his  address  for  service,  which  shall  not  be  more 
than  three  miles  from  the  principal  entrance  of  the  Cental 
Hall  at  the  Royal  Cottrts  of  JvMiee,  And  if  the  appearance  is 
entered  in  a  District  Eegistry,  a  place,  to  be  called  his 
address  for  service,  which  shall  be  within  the  district,  a/nd 
where  any  such  solicitor  is  only  Ugent  of  another  solicitor,  he 
shall  add  to  his  own  name  or  firm  ana  place  of  Imsiness  the 
name  or  firm  and  place  of  Imsiness  of  the  principal  solicitor. 

11.  A  defendant  appearing  in  person  shall  state  in  such 
memorandum  his  addret^s,  and,  it  the  appearance  is  entered 
in  the  Central  Office,  a  place,  to  be  called  his  address  for 
service,  which  shall  not  oe  more  than  three  miles  from  the 

Jrincipal  entrance  of  the  Central  Hall  at  the  Boyal  Courts  of 
ustice,  and  if  the  appearance  is  entered  in  a  District  Begistr^, 
a  place,  to  be  called  his  address  for  service,  which  shall  be 
witbin  the  district 


Digitized  by 


Google 


Rules  of  the  Supreme  Oou/rt,  1883,  149 


12.  If  the  memorandum  does  not  coatain  such  address  it     ^12-20. 
shall  not  be  received ;  and  if  any  such  address  shall  be 


illusory  or  fictitious,  the  appearance  may  be  sf*t  aside  by  the  if  addrcM  not 
Court  or  a  judge,  on  the  application  of  the  plaint ifi.  -  given  or  iUn- 

13,  The  memorandum  of  appearance  shall  be  in  the  Form  "^r-«  ja-i 
No.  1  in  Appendix  A.,  Part  IK,  with  such  variations  as  cirr  Memorandum 
cumstances  may  require^  .of  appearance. 

*  14.  Upon  receipt  of  a  memorandum  of  appearance,  the    84.  [zii  11.] 
officer  shall  forthwith  enter  the  appearance  in  the  Cause  ^*j7 '"**"*• 

JDOOJE*  f 

15.  Where  persons  are  sued*  09  partners  in  the  name  of  S6.  [xiL  12.] 
their  firm,  they  shall  appear  individually  in  their  own  namf  s :  Appearance  by 
but  all  subsequent  proceedings  shall  nevertheless,  continue  P*'^^"- 

in  the  name  of  the  nrm« 

See  Ord.  IX.,  r.  6,  and  note ;  Ord.  XVI.,  rr.  14, 15 ;  Ord.  XLII.,  r.  10. 

16.  Where  any  person  carrying  on  business  in  the  name  of  W.  [xU.  12a.] 
a  firm  apparently  consisting  of  more  than  one  person  shall  be  Appearance  hj 
sued  in  the  name  of  the  firm,  he  shall  appear  in  his  own  gJJ^®^  '"*^  *** 
name;  but  idl  sul^equent  proceedings  shalli  nevertheless         "'^^ 
contbue  in  the  name  of  the  nnn. 

Wbexe  pending  an  action  of  tort  and  for  ingunction  against  a  firm, 
the  sole  member  of  the  finn  dies,  the  action  cannet  be  continued  against 
his  executors,  although  they  carry  on  the  firm,'for  acts  done  more  than 
six  months  before  his  deau.  (See  3  &  4  Wm.  4,  a  42,  s.  2;  Kirk  v. 
Todd  (C.A.),  21  Ch.  D.  481) 


17.  If  two  or  more  defendants  in  the  same  action  shall 


$7.  [zU.  IS.] 
One  memoran* 


Attachment  of 
solicitor  in 
default. 

89. 
(A.0.B.,'l8i{9, 


appear  by  the  same  solicitor  and  at  the  ^anie  time^  the  names  dum  when 
of  all  the  defendants  so  appearing  shall  be  inserted  in  one  ^^^7  ^^^  >oii- 
memorandum.  ^**^'* 

18.  A  solicitor  not  entering  an  appearance  or  putting  in    ^'  ^^*  ^^^^ 
haily  or  paying  money  into  Court  in  Ueu  of  hail  in  an  Aami- 
ratty  adion  in  rem,  in  pursuance  of  his  written  undertaking 
80  to  do^  shall  be  liable  to  an  attachment* 

19.  In  Admiralty  actions  in  rem,  bail  may  be  taken  before 
the  Admiralty  Registrar,  or  before  any  District  Begistraf  or  in^^[r|^'^ 
Commissioner  to  ^^iuister  oaths  in  the  Supreme  Courts  and  actions  m  rZi, 
in  every  case  the  sureties  shall  justify.  baU,  how  taken. 

20.  A  bail  bond  shall  not,  umess  by  consent,  be  filed  until  90. 
after  the  expiration  of  twenty-four  hours  from  the  time  when  (^-C^^lWS, 
a  notice,  containing  the  names  and  addresses  of  the  sureties  Notice  with 
and  of  the  Commissioner  before  whom  the  bail  was  taken,  names  of 
ahiall  have  been  served  upon  the  adverse  solicitor,  and  a  copy  JlJfor^Sy*'* 
of  the  notice  verified  by  affidavit^  shall  be  filed  with  the  teil  y^nJi 
bond* 
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Ord.  XII., 
rr.  21-28. 

91. 

(A.0.Bm1859, 

r.44. 

Solicitor  of 
party  not  to 
takQ  bail. 

98.  [xiL  15.] 
Time  for 
appearance. 


21.  No  CommissioDer  shall  take  bail  on  l^ehalf  of  any 
person  for  whom  he  or  any  person  in  partnership  with  him 
IS  acting  as  solicitor  or  agent. 

22.  A  defendant  may  appear  at  anytime  before  judgment. 
If  he  appear  at  any  time  after  the  time  limited  by  the  writ 
for  appearance,  he  shall  not,  unless  the  Court  or  a  judge 
shall  otherwise  order,  be  entitled  to  any. further  time  tor 
delivering  his  defence,  or  for  any  other  purpose,  than  if  he 
had  appeared  according  to  the  writ. 

Under  the  fonner  rule  a  defendant  appearing  after  the  time  had  to 
give  notice  on  the  same  day  to  the  plaintiff  or  nis  solicitor,  but  this  is 
provided  for  by  rule  9. 


;  98.  [ziL  16.] 

Int^rventioQ 
in  Probate 
actions. 

94.  [xU.  17.]' 

In  Admiralty 
actions. 

95.  [xiL  18.] 

Recovery  of 
land — ap- 
pearance by 
person  not 
defendant. 

96.  [xii  19.] 

Appearance 
by  landlord. 


97.  [xii  20.] 
Recovery  of 
land — ^notice 
of  appearance 
by  person  not 
defendant. 


98.  [zU.  21.] 

Defence  may 
be  limited  to 
part  of  the  ■ 
property. 


23.  In  Probate  actions  any  person  not  named  in  the  writ 
may  intervene  and  appear  m  the  action  as  heretofore,  on 
filing  an  afiBdavit  showing  how  he  is  interested  in  the  estate 
of  the  deceased. 

24.  In  an  Admiralty  action  in  rem  any  person  not  named 
in  the  writ  may  intervene  and  appear  as  heretofore,  on  filing 
an  a£5davit  showing  that  he  is  interested  in  the  res  under 
arrest,  or  in  the  fund  in  the  Eegistry. 

25.  Any  person  not  named  as  a  defendant  in  a  writ  of, 
summons  for  the  recovery  of  land  may  by  leave  of  the  Court 
or  a  jud^e  appear  and  defend,  on  filing  an  affidavit  showiug 
that  he  is  in  pk)ssession  of  the  land  either  by  himself  or  by 
his  tenant. 

26.  Any  person  appearing  to  defend  an  action  for  the  re- 
covery of  land  as  landlord,  in  respect  of  property  whereof  he 
is  in  possepsion  only  by  his  tenant,  shall  state  in  his  appear- 
ance that  he  appears  as  landlord.  . 

27.  Where  a  person  not  named  as  defendant  in  any  writ 
of  summons  for  the  recovery  of  land  has  obtained  leave  of 
the  Court  or  a  judge  to  appear  and  defend,  he  shall  enter  an 
appearance,  according  to  the  foregoing  Bules  of  this  Order, 
intituled  in  the  action  against  the  party  named  in  the  \^rit 
as  defendant,  and  shall  forthwith  give  notice  of  siich  appear- 
ance to  the  plaintifl^s  soliciior,  or  to  tiie  plaintiff  if  he  sues  in 
person,  and  shall  in  all  subsequent  proceedings  be  named  as . 
a  party  defendant  to  the  action. 

28.  Any  person  appearing  to  a  writ  of  summons  for*the 
recovery  of  land  gball  be  at  liberty  to  limit  his  defence  to  a 
part  only  of  the  property  mentioned  in  the  writ,  describing, 
that  part  with  reasonable  certainty  in  his  memorandum  of 
appearance,  or  in  a  notice  intituled  in  the  action  and  signed 
by  him  or  his  solicitor. .  Such  notice  shall  be  served  within 
lour  days  after  appearance ;  and  an  appearance,  where  the 
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defeuce  is  not  limited  as  above  mentioned,  shall  be  deemed     ^^  28-36! 
an  appearance  to  defend  for  the  whole.  Ord,  xiii!, 

29.  The  notiee  mentioned  in  the  last  preceding  Enje  shall       "•  ^"^^ 

be  in  the  Form  No,  3  in  Appendix  A.,  Part  IL,  with  such  ^,  [^^^  220 

Tariations  as  circamstaDces  may  require.  Fom  of 

3(X  A  deiendaot  befoife  appearing  shall  be  at  liberty,  ^<''*<^- 
without  obtaining  an  order  to  enter  or  entering  a  conditional '   JSSg'"^! 

app^ranoe,  to  serv^  notice  of  motion  to  set  aside  the  service  getting  I'side 

opon  him  of  the  writ  or  of  notice  of  the  writ,  or  to  discharge  service  without 

the  order  authorising  such  service.  mppearing. 


ORDER  XIII. 
Default  of  Appearance. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of  101.  [xiii  1.] 
summons  for -a  defendant  who  is  an  in&nt  or  a  person  of  in  case  of  in- 
unsound  mind  not  so  found  by  inquisition,  the  plaintiff  shall,  fant  or  person 
before  fwrther  proceeding  mth  the  action  aaainst  the  defendcmt,  ^^^^^^ 
apply  to  the  Court  or  a  judge  for  an  order  that  some  proper  ^^^.' 
person  be  assigned  guardian  of  such  defendant,  by  whom  he  guardian  ad 
may  appear  and  defend  the  action.    But  no  such  order  shall  ^**^^ 

be  made  unless  it  appears  on  the  hearing  of  such  application 
that  the  writ  of  summons  was  duly  served,  and  that  notice  of  proo/  of 
such  apt>lication  was,  after  the  expiration  of  the  time  allowed  •*^*^' 
for  appearance,  and  at  least  six.  clear  days  before  the  day 
it  such  notice  named  for  hearing  the  application,  served 
upon  or  left  at  the  dwqllin^-hbuse  of  the  person  with  whom 
or  under  whose  care  such  defendant  was  at  the  time  of 
serving  such  writ  of  summons,  and  also  (in  the  case  of  such 
defendant  being  an  infant  not  residing  with  or  under  the 
care  of  his  father  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  father  or  guardian,  if  any,  of  such 
infant,  -unless  the  Court  or  judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last^mentioned 
service. 

2.  Where  any  defendant  fails    to  appear  to  a  writ  of  io».[xiii2.] 
summons,  and  the  plaintiff  is  desirous  of  proceeding  upon  in  case  of  any 
default  of  appearance  tinder  ai^  of  the  following  Rules  of  ^^^^^'^^^^"^  . 
this  Order,  or  under  Order  XY.,  Rule  1,  he  shall,  before 

taking  such-  proceeding  upon  de&ult,  file  an  affidavit  of  ser-  Affidavit  of 

vice,  or  of  notice  in  lieu  of  service,  as  the  case  may  be.  aeryice. 

8.  Where  the  writ  of  summons,  is  indorsed  for  a  liquidated  los.  [piL  8, 
demand,  whether  specially  or  otherwise^  and  the  defendant     amended.] 

fails,  or  all  the  defendants,  if  more  thm  on^,  fiul,  to  appear  where  writ 

thereto,  the  plaintiff  may  enter  final  judgment  for  any  sum  t^dowed. 
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Ord.  xm., 

rr.  3-7. 


Specially  in- 
dorsed writ, 
some  defend- 
ants in 
default. 


log.  [xiU.  6.] 

Where  claim 
for  detention 
of  ffoods  or 
nnliqaidatad 
damages. 


106. 

Interlocutory 
judgment 
where  some 
defendants  in 
default. 


107. 

Where  claim 
for  detention 


not  exceeding  the  sum  indorsed  on  the  writ,  togetlier  with 
interest  at  the  rate  specified  (if  any),  or  (if  no  rate  he  sped- 
fied)  at  therate  of  five  per  eent.per  annuvh  to  the  date  of  the 
judgment  and  costs. 

4.  Where  the  writ  of  summons  is  indorsed  for  a  li<}oidated 
demand,  whether  ^pecial]7  or  otherwise,  and  there  are  several 
defendants,  of  whom  one  or  more  appear  to  the  writ,  and 
another  or  others  of  them  fail  to  appeaf,  the  plaintiff  may 
enter  final  judgment,  ad  in  the  preoeoing  Bule,  against  snch 
as  have  not  appeared,  and  may  issue  execution  upon  such 
judgment  without  prejudice  to  his  right  to  proceed  with  i\\e 
action  against  such  as  have  appeared. 

Under  the  Oommon  Law  Frooeduie  Act,  1852,  &  38,  this  could  only 
be  done  by  abandoning  the  ri^t  to  proceed  against  such  defendants 
as  had  appeared. 

5.  Where  the  writ  is  indorsed  with  a  claim  for  detention 
of  goods  and  pecuniary  damages,  or  either  of  them,  and  the 
defendant  fails,  or  all  the  defendants  if  more  than  one  fail,  to 
appear,  the  plaintiff  may  enter  interlocutory  judgment  and  a 
wnt  of  inquiry  shall  issue  to  assess  the  yalue  of  the  goods 
and  the  damages^  or  the  damages  only,  as  the  case  may  be, 
in  respect  of  the  causes  of  action  disclosed  by  the  indorse- 
ment on  the  writ  of  summons.  But  the  Court  or  a  judge 
may  order  that,  instead  of  a  writ  of  inqurty,  the  value  and. 
amount  of  damages,  or  either  of  them,  shall  be  ascertained  in 
any  way  which  the  Court  or  judge  may  direct. 

Or  judgment  may  be  entered  for  recoyery  of  the  property,  and  en- 
forced by  writ  of  delivery.    (See  Ord  XUI.,  r.  6,  and  Ord.  XLVIIL) 

6.  Where  the  writ  is  indorsed  as  in  the  last  pi'eceding  • 
Bute  mentioned,  and  there  are  several  defendants,  of  whom 
one  or  more  appear  to  the  writ,  and  another  or  others  of  them 
fiail  to  appear,  the  plaintiff  may  sign  interlocutory  judgment 
against  tne  defendant  or  defendants  so  fftiling  to  appear,  and 
the  value  of  the  goods  and  the  damages,  or  either  of  them, 
as  the  ease  may  be,  may  be  assessed,  eifl  against  the  defend- 
ant or  deTendants  suffering  judgment  by  default,  at  the  same 
time  as  the  trial  of  the  action  or  issue  therein  against  the 
other  defendant  or  defendants,  unless  the  Court  or  a  judge, 
shall  otherwise  direct :  Provided  that  the  Court  or  a  ludge 
may  order  that  instead  of  a  writ  of  inquiry  or  trial,  the 
value  and  amount  of  damages,  or  either  of  them,  sh^Jl  be 
ascertained  in  any  way  which  the  Court  or  judge  may 
direct. 

7.  Where  the  writ  is  indorsed  with  a  claim  for  detention 
of  goods  and  pecuniary  damages^  or  jeither  of  them,  and  is 
further  indorsed  for  a  liquidated  demand,  whether  specially 
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or  otherwise,  and  any  defendant  fails  to  appear  to  the  writ, 
the  plaintiff  may  enter  final  judgment  fo^  the  debt  or  liqui- 
dated demand,  interest  and  costs,  against  the  defendant  or 
defendants  failing  to  appear,  and  mterlo(*utory  judgment 
for  the  yalue  of  the  goods  and  the  damages,  'or  the  damages 
only,  as  the  case  may  be,  and  proceed  as  mentioned  in  such 
of  the  preceding  Bules  of  this  Order  as  may  be  applicable. 
'  8.  In  case  no  appearance  shall  be  entered  in  an  action  for 
the  recovery  of  land  within  the  time  limited  by  the  writ  for 
appearance,  or  if  an  appearance  be  entered,  but  the  defence 
belimited  to  patt  only,  the  plaintiff  shall  be  at  liberty  to 
enter  a  judgment  that  the.  person  whose  title  is  asserted  in 
the  writ  shall  recover  possession  of  the  land,  or  of  the  part 
thereof  to  which  the  defence  does  not  apply. 

9.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne 
profits,  arrears  of  tent,  or  damages  for  breach  of  contract, 

•  upon  a  writ  for  the  recovery  of  land,  he  may  enter  judgment 
as  in  the  last  preceding  Bule  mentioned  for  the  land ;  and 
may  proceed  as  in  the  other  preceding  Bules  of  this  Order 
mentioned  as  to  such  other  claim  so  indorsed. 

No  claim  other  than  those  mentioned  in  this  role  can  bo  joined  with 
a  dainl  for  recovery  of  land  except  by  leave.    (Ord.  XYIII.,  r.  2.) 

10.  Where  judgment  is  entered  pursuant  to  any  of  the 
preceding  Bules  oi  this  Order,  it  shall  be  lawful  for  the 
Court  or  a  judge  to  set  aside  or  vary  such  judgnient  upon 
such  terms  as  may  be  just. 

11.  Where  a  defendant  fails  to  appear  to  a  writ  of  sum- 
mons issued  out  of  a  District  Begistry,  and  the  defendant 
had  the  option  of  entering  an  appearance  either  in  the  Dis- 
trict Begistry  or  in  the  (Antral  ofiBce,  judgment  for  want  of 
appearance  shall  not  be  entered  by  the  plaintiff,  until  after 
such  time  as  a  letter  posted  in  London  on  the  previous  even- 
ing, in  due  time  for  delivery  to  him  on  the  following  morn- 
ings ought,  in  due  course  of  post,  to  have  reached  him, 

12.  In  alt  actions  not  by  the  Bules  of  this  Order  otherwise 
specially  provided  for,  in  case  the  party  served  with  the  writ, 
or  in  Admiralty  actions  in  rem  the  defendant,  does  not-appear 
within  the  time  limited  for  appearance,  upon  the  filing  by 
the  plaintiff  of  a  proper  affidavit  of  service,'  cmd,  if  the  writ 
is  not  specially  indorsed  tmder  Order  IIL,  Bule  6,  of  a  stcUe- 
ment  ofdaim,  the  action  may  proceed  as  if  such  party  had 
appeared,  suhject,  as  to  actions  where  an  aecoimt  is  etaimed^  to 
the  provisions  of  Order  XV. 

The  plaintiff  may  move  for  judgment  under  Ord.  XXVn.,  rr.  11, 12, 
after  filing  notice  of  motion  with  the  proper  officer  under  Ord.  XIX., 
r.lO. 


Ord.  Xm.,^ 
rr.  7-12. 


or  damages 
and  specially 
indorsed. 


108.  [xUL  7.J 

Action  for* 
recoTery  of 
land. 


109.  [xlii  B.] 
Judgment  for 
land  and  mesne 
profits,  &c 


110.  [part  of 
ziiiS.] 
Judgment  by 
defanlt  may  be 
set  aside. 

111.  [ziiL  6a.] 

Wbere  defen- 
dant had  option 
of  appearing  in 
London. 


112.C]dlL9,in 


In  certain  cases 
action  may 
proceed  on 
filing  a6SdaTit 
of  serrice. 
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Ord.  XIII., 

rr.  13, 14. 

Ord.XIV.,r.l. 

118  [part  of 
ziiLlO, 
annulled 
Dec.  1875.] 

In  Admiraltj 
actions  m  rem, 

114. 

Action  on  bond. 


.  13.  In  Admiralty .  actions  in  rem,  upon  default  of  appear- 
ance, if,  when  the  action  comes  before  him,  the  judge  is 
satisfied  that  the-  phintiff's  claim  is  well  founded,  he  may 
pronounce  for  the  claim  with  or  without  a  reference  to  the 
Admiralty  Eegistrar  or  to  the  Admiralty  Begistrar  assisted 
by  Mercliants,  and  may  at  the  same  time  order  the  property 
to  be  appraised  and  sold,  with  or  without  prerious  notice, 
and  the  proceeds  to  be  paid  into  Court,  or  may  make  such 
order  as  he  shall  think  just 

14.  Where  the  writ  is  indorsed  with  a  claim  on  a  bond 
within  8  &  9  Wm.  3,  c.  11,  and  the  defendant  fails  to 
appear  thereto,  no  statement  of  claim  shall  be  deliyered,  and 
the  plaintiff  may  at  once  suggest  breaches  by  delivering  a 
suggestion  thereof  to  the  defendant  or  his  solicitor,  and  pro- 
ceed as  mentioned  in  the  said  Statute  and  in  8  &  4  Will.  4, 
a  42,  8.  16. 


OEDER  XIV. 
Leave  to  sign  Judgmjint  and  Defend  whbbe  Writ 

SPECIALLT  InDOBSED. 

116.  [cLv,  la.]       1.  Where  the  defendant  appears  to  a  writ  of  summons 

Application  by  Specially  indorsed  under  Order  III.,  Eule  6,  the  plaintiff 

plaintiff  to  sign  may,  ou  affidavit  made  by  himself,  or  by  any  other  person 

judgment  • .     ^^q  csn  swcar  positively  to  the  facts,  verifying  the  cause  of 

action  and  the  amount  claimed  (if  any),  and  stating  that  in 

his  belief  there  is  do  defence  to  the  action,  apply  to  a  judge 

for  liberty  to  enteY  final  judgment  for  the  amount  so  indorsed 

together  with  interest,  if  any,,  or /or  recovery  of  the  land  (with 

or  without  rent  or  mesne  profits),  as  the  ease  may  be,  and  costs. 

The  judge  may  thereupon,  unless  the  defendant  by  .affidavit 

or  otherwise  shall  satisfy  him  that  he  has  a  good  aefence  to 

the  action  on  the  merits,  or  disclose  such  facts  as  may  be 

deemed  sufficient  to  entitle  him  to  defend,  make  an  order 

empowering  the  plaintiff  to  enter  judgment  accordingly. 

By  himself  or  other  person!] 

The  origiiial  rule  under  the  Judicature  Acts  required  the  plaintiff 
himself  to  make  the  necessary  affidavit,  and  consequently  was  umppli- 
cable  where  a  corporation  was  plaintifil 

On  affidavit  made.] 

The  affidavit  need  not  be  made  before  the  summons  is  taken  out 
(Begg  v.  Cooler  (O.A.),  40  L.  T.  N.  S.  29.) 

By  affidavit  or  otherwise.] 

Where  a  corporation,  is  defendiEuit,  some  qualified  person  on  behalf 
of  such  defendant  may  make  an  affidavit  to  satisfy  the  Court  that 
there  is  a  defence.  (See  Sheiford  v.  South  and  East  Coast  Railway  Co,, 
4  Ex.  D.  317.) 

It  is  a  matter  for  the  discretion  of  the  Court  or  a  judge  (which  may 
be  exercised  by  a  Master  of  the  Queen's  Bench  Division)  whether  to 
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grant  or  refuse,  or  impose  terms  on,  applications  under  this  rule,  but      Or^-  XIV^ 
the  discretion  is  limited  in  practice  oy  the  principles  laid  down  in  the        "-  ^""^' 
following  cases.    (See  r.  6.)  ~ ' — 

When  it  anpears  from  the  defendant's  af&dayit  that  he  disputes 
the  claim,  ana  that  an  account  should  be  taken  between  the  psurties, 
he  ought  to  be  allowed  to  defend,  and  terms  should  not  be  imposed 
which  are  likely  to  pr^udice  him  in  setting  up  his  defence ;  and  m  an 
action  between  mort^or  and  mortgagee  the  former  should  not  .be 
ordered,  as  a  condition  of  obtaining  leave  to  defend,  to  pay  money  into 
Court  or  give  security,  except  for  yery  special  reasons.  (WaUinsford 
v.  Mutual  Society,  5  Ap.  Gas.  685,  695.) 

So  a  person  sued  as  a  guarantor  or  surety  should  be  able  to  put  ^  the 
plaintiff  to  the  proof  of  his  case  unless  he  has  acknowledged  the  debt 
or  it  appears  that  the  defence  is  merely  for  delay.  (Per  Bramwell,  B., 
LhycTa  Banking  Co.  v.  Ogle,  1  Ex.  D.  2i62.}  *     ' 

When  a  defendant  shows  a  substantial  or  bond  fide  defence  on  the 
merits  he  ought  not  io  be  compelled  to  pay  money  mto  CoTirt  as  a  con-  ■ 
dition  to  his  oeing  let  in  to  defend.  {Eunnades  t.  Mesguita,  1 Q.  B.  D. 
416 ;  Yorkshire  Backing  Co.  v.  Beatson,  4.  0.  P.  D.  213.)  When  a  defend- 
ant who  had  paid  money  into  Court  as  a  condition  to  being  allowed 
to  defend,  was  held  entitled  to  take  it  out  on  obtaining  judgment  in 
his  favour,  notwithstanding  notice  of  appeal. 

Appeals.] 

Orders  made  under  this  rule  toe  interlocutory,  and  appeals  firom 
them  must  be  brought  within  twenty-one  days.  {Stcmdard  Discount 
Co.  y.  La  Orange,  3  C.  P.  D.  67;  and  see  notes  to  Ord.  LVUI.,  r.  15.) 

It  will  be  noticed  that  judgment  for  recovery  of  land  may  uow  be 
obtained  in  this  way. 

2.  The  application  by  the  plaintiff  for  leave  to  enter  final    lie.  [xiv.  2, 
judgment  under  the  last  preceding  Rule  shall  be  made  by      amended.] 
summons  returnable  not  less  than  fottr  clear  days  after  Application  by 
service,  aceompamed  by  a  copy  of  the  affidavit  and  exhibits  ^jJS?' 
referred  to  therevn^ 

3.  The  defendant  may  show  cause  against  such  application    ny.  m^,  $, 
by  affidayit,  or  {except  in,  actions  for  the  recovery  joj  land)  by      amended.] 
offering  to  bring  into  Court  the  sum  indorsed  on  the  writ.  Shewing  cause. 
Such  i^darit  ^U  state  whether  the  defence  alleged  goes 

to  the  whole  or  to  part  only,  and  (if  so)  to  what  part,  of  the 
plaintiff's  claim.  And  the  judge  may,  if  he  think  fit,  order 
the  defendant,  or,  in  the  case  of  a  Uorporation,  any  officer 
thereof,  to  attend  and  be  examined  upon  oath :  or  to  proance 
any  leases,  deeds,  books,  or  documents,  or  copies  of  or  ex- 
tracts therefromi. 

Bringing  money  into  Court.] 

An  offer  to  bring  the  money  into  Cotui;  is  a  circumstance  to  be  con- 
sidered, but  does  not  necessarily  entitle  a  defendant's  leave  to  defend 
(Crump  V.  Cavendish  (C.A.),  5  Ex.  D.  211).  - 

Affidavit  in  reply.] 

The  judge  may,  if  he  think  fit,  albw  tiie  plaintiff  to  file  an  affidavit 
in  reply  to  thfe  defendant.  {Davis  v.  Spence,  1  a  P.  B.  719,  followed 
by  the  Master  of  the  Eolls  in  Girvin  v.  Orepe,  13  Ch.  D.  174,  notwith- 
standing the  contrary  decision  in  North  Central  Waggon  Co.  v  North 
Wales  Waggon-  Co.,  39  L.  T.  N.  S.  628.) 
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Ord.  XIV^  •  Theqnestioii  to  be  decided  being  whether  there  isBUch  Skprimd/acie 
^  ,"!^^'  «  defence  that  the  defimdant  ought  to  be  allowed  to  have  it  tried,  Qirvin 
^'  ^V*  ^'  ^'  V.  Grepe,lS  Ch.  D.  p.  177. 


118.  [xiv.  4.] 

Judgment  for 
part. 


119.  [xiY.  5.] 

Judgment 
against  ontf 
defendant^ 


|^l«).Ixiv.e, 

amended/) 
Leave  to  defend 
subject  to 
t«rms.. 


4.  If  it  appear  that  the  defence  set  up  by  the  defendant 
applies  only  to  a  part  of  the  plaintiff's  claims  or  that  any 
part  of  his  claim  is  admitted^  the  plaintiff  shall  have  judg- 
ment forthwith  for  such  part  of  his  claim  as  the  defence  does 
not  apply  to  or  as  is  admitted,  subject  to  such  terms,  if  any, 
as  to  suspending  execution,  or  the  payment  of  the  amount 
leyied  or  any  piurt  thereof  into  Court  by  the  sheriff,  the  taxa- 
tion of  costs,  or  otherwise,  as  the  Judge  may  think  fit.  And 
the  defendant  ma>|r  be  allowed  to  defend  as  to  the  residue  of 
the  plaintiff's  claim* 

The  proper  order  under  this  rule  is  judgment  for  the  plaintiff  for 
the  amount  admitted  to  be  due,  leave  to  the  defendant  to  defend  as  to 
the  residue.    {Dennis  ▼•  Seymour,  4  Ex.  D.  80.) 

5.  If  it  appears  tp  the  Judge  that  any  de£andant  .has  a 
good  defence  to  or  ought  to  be  permitted  to  defend  the 
action,  and  that  any  other  defendant  has  not  such  defence, 
and  ought  not  to  be  permitted  to  defend,  the  former  may  be 
permitted  to  defend,  and  the  plaintiff  shall  be  entitled  to 
enter  final  judgment  against  the  latter,  and  may  issue  execu- 
tion upon  such  Judgment  without  prejudice  to  his  right  to 
proceed  with  his  action  against  the  former. 

6.  Leave  to  defend  ma^  be  giyenun^'onditionally  or  suV 
ject  to  such  terms  as  to  giving  security,  or  time  cma  mode  of 
tried  (in  cases  which,  under  these  Rules,  may  he  tried  mthotU 
ajwry)  or  otherwise,  as  the  judge  may  think  fit 

See  notes  to  r.  1. 


Order  for 
account. 


OBDER  XV. 

Applioation  fob  an  Account. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an 
account,  under  Order  IJL,  Bule  8,  orwhere  the  indorsement 
on  a  writ  of  summons  inyolyes  taking  an  account,  if  the  de- 
fendant either  fails  to  appear,  or  does  not  after  appearance, 
by  affidavit  or  otherwise,  satisfy  the  Court  or  a  judge  that 
there  is  some  preliminary  question  to  be  tried,  an  order  for 
the  proper  accounts,  witn  all  necessary  inquiries  and  direc- 
tions now  usual  in  the  Chancery  Division  in  similar  cases, 
shall  be  forthwith  made. 

By  affidavit  or  otherwise.} 

See  note  to  Ord.  XIV.,  r.  1. 

TaMng  ficoounts.] 

Assigned  to  the  Chancery  Division.    (Judicature  Act,  1873,  s.  31) 
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As  to  the  form  of  the  order  when  other  questions  may  arise,  see  Ord.  XV., 

QaUiy.  Webster,  12  Ch.  D.  771.  rr.  1,  2. 

CJonrt  or  judge.]  Ord,  XVI.,  r.  1, 

This  includes  the  district  r^istrars.    (See  Ord.  XXXV.,  r.  6)  ^- 

2.  An  application  for  such  order  as  mentioned  in  the  last  122.  [xy.  2, 
preoedinff  rule  shall  be  made  by  summons,  and  be  supported      amended.] 

ty  an  amdavit,  when  necessary,  filed  on  behalf  of  the  plain-  ^°^«  ^<^ 

tiff,  stating  concisely  the  grounds  of  his  claim  to  an  account,  ^on  for^ '" 

The  application, may  be  msule  at  sjij  time  after  the  time  for  order  for 

entering  an  appearance  has  expired.  account. 

And  where  proceedings  are  taken  in  default  of  appearance,  an  affi- 
dayit  of  seryice  must  be  filed.    (See  Ord.  XTTI.,  r.  2.) 

OEDER  XVr. 

Parties* 
L  Qen&rally,. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  the    123.  [zyL  1.]; 
right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly,  joinder  of 
severally,  or  in  the  alternative.     And  judgment  may   lie  fiaintiflftin 
giyen  for  such  one  or  more  of  the  plaintiffs  as  may  be  found  i^  ahemaSre 
to  be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be  claims, 
entitled  to,  without  any  amendment.    But  the  aefendant, 

though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned 
by  so  joining  any  person  who  shall  not  be  found  entitled  to 
relief,  unless  .the  Court  or  a  judge  in  disposing  of  the  costs 
shall  otherwise  direct. 

Belief  claimed  severally.] 

In  the  case  of  AppleUm  v.  Chapel  Town  Paper  Co.,  45  L.  J.  (Ch.)  276, 
where  a  bill  was  fled  in  Chancery  by  the  owners  of  distinct  properties 
to  restrain  the  pollution  of  a  stream,  Jessel,  M.R,  thought  the  bill ' 
demurrable,  but  heard  the  case  by  consent  (Feb.  1,  1876),  but  this 
rule  does  not  appear  to  have  been  referred  to,  and  it  has  since  been 
held  by  the  Court  of  Appeal  that  under  the  rule  several  persons  may 
join  in  an  action  of  tort,  although  there  is  no  joint  damage.  (Booth  v. 
Briscoe (C.A.), 2Q.  B.  D.  496.) 

See  also  Ord.  XVIII.,  r.  6. 

2.  Where  an  action  has  been  commenced  in  the  name  of*  134.  [zyL8.] 
the  wrong  person  as  plaintiff,  or  where  It  is  doubtful  whether  subsUtuUon 
it  has  been  commenced  in  the  name  of  the  right  plaintiff,  or  addiiion 
the  Court  or  a  judge  may,  if  satisfied  that  it  has  been  so  com-  ^^^^^^j^ 
jnenced  througn  a  bond  fide  mistake,  and  that  it  is  necessary  Z>mmenc^hj 
for  the  determination  of  the  real  matter  in  dispute  so  to  do,  wrong  perun. 
order  any  other  person  to  be.  substituted  or  added  as  plaintiff 

upon  such  terms  as  may  be  just. 

the  addition  of  plaintifEii  who  ought  to  be  joined  is  also  provided 
for  by  r.  11. 
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Ord.  XVI., 
rr.  2-7. 


120. 

Misjoinder  of 
co-plaintiff  not 
to  defeat 
coanterclaim 
4>f  defendant. 


126.  [xvi  8.] 

Joinder  of 
defendants  in 
joint,  several, 
or  alternative 
claims. 


127.  [rvi.  4.] 

Every  defend- 
ant need  not 
be  wholly 
interested. 


128.  [xYi  8.] 

Joinder  of 
defendants 
severally 
liable. 

12d.  [zyL  6.] 
Joinder  of 
two  defend' 
ants-  in  case 
of  doubt. 


Bond  fide  mistake  J  *.e.,  of  fact  or  law.  (Duckett  v.  Oover,  6  Ch.  D.  82 ; 
Long  V.  Crossley,  13  Ch.  D.  388.)  .  . 

Addition  or  substitution  of  plaintiff  cannot  be  made  on  an  ea;  jparte 
application.    {TUdesley  v.  Harper,  3  Ch.  D.  277.) 

Or  without  the  xx)nsent  of  .or  notice  to  the  person  proposed  to  be  ' 
added  or  substituted.    {Tu,rq;fMnd  and  Oth&rs  v.  Fearon,  4  Q.  B.  D.  280.) 

3.  Where  in  an  action  any  j>erson  has  been  improperly  or 
unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set 
up  a  counter-claim  or  set-off,  he  may  obtain  the  benefit 
thereof  by  establishfng  his  set-off  or  counterclaim  as  against 
the  parties  other  than  the  co-plaintiffso  joined,  notwithstand- 
ing the  misjoinder  of  such  plaintiff  or  any  proceeding  con- 
sfjquent  thereou. 

This  rule  follows  the  Common  Law  Procedure  Act,  1860,  s.  20, 
which  de^t  with  set-off.  Section  20  is  among  those  repealed  by 
46  4  47  Vict  c.  49. 

4.  All  persons  may  be  joined  as  defendants  against  whom 
the  riffht  to  any  relief  is  alleged  to  exist,  whether  jointly, 
severcQly,  or  in  the  alternative.  And  judgment  may  be 
giveA  against  such  one  or  more  of  the  defendants,  as  may  be 
found  to  be  liable,  according  to  their  respective  Uabilities, 
without  any  amendment. 

The  joinder  of  defendants  in  the  alternative,  is  more  particularly 
provided  for  by  r.  7.    (See  notes  to  that  rule.) 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be 
interested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause 
of  action  included  in  any  proceeding  against  him  ;  but  the 
Court  or  a  judge  may  make  such  order  as  may  appear  just  to 
prevent  any  oefendant  from  being  embarrassed  or  put  to 
expense  by  being .  required  to  attend  any  proceedings  in 
which  he  may  have  no  interest. 

See  Ord.  XVIII.,  rr.  1,  8,  giving  the  power  of  ordering  separate 
trials,  &c. 

6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the 
same  action  all  or  any  of  the  persons  severiatly,  or  jointly 
and  severally,  liable  on  any  one  contract,  including  parties  to 
bills  of  exchange  and  promissory  notes. 

7.  Where  tlie  plaintiff  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any 
special  order,  join  two  or  more  defeudantp,  to  the  intent  that 
the  question  as  to  which,  if  any,  of  the  defendants  is  liable, 
and  to  what  'extent,  may  be  determined  as  between  all 
parties. 

Under  this  rule  and  rule  4,  relief  in  the  alternative  may  be  sought 
against  two  or  more  defendants,  either  originally  parties  to  the  action 
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f.  or  added  afterwards  under  rules  11-13.    (Honduras  Railway  Co,  v.      Ord.  XVI., 

^.  Lefeyre  and  Tucker  (C.A.),  2  Ex.  D.  301,  where  in  an  action  on  a  con-        ^^^  7-9. 

<         '     tract  said  to  have  been  made  by  the  defendant's  agent,  on  the  defend-   "  ' 

•'  ant  disputing,  the  authority,  the  agent  was  added  as  defendant  in  the 

alternative.^) 
5  Alternative  relief  may  be  sought  even  if  inconsistent.    (Child  v. 

Stenning  (C.A.),  5  Oh.  D.  696,  overruling  a  dictum  of  Jessel,  M.R,  in 
£  Evans  v.  Buck,  4  Oh.  D.  434.) 

^  The  plaintiff  will  not  be  bound  to  elect  at  the  trial  between  two 

defendants.    (Chad  y.  Stmning  (l^o,  2),  7  Ch,Ty.  4:13.) 

8.  Trustees,  executors,  and  administrators  may  sue  and  be    180.  [rvi.  7.] 
sned  on  behalf  of  or  as  representing  the  property  or  estate  Trustees,  &c., 
of  which  they  are  trustees  or  representatives,  without  joining  suing  and  being 
any  oT  the  persons  beneficially  interested  in  the  trust  or  '"^* 
estate,  and  shall  be  considered  as  representing  such  persons ; ' 

but  the  Court  or  a  judge  may,  at  any  stage  of  the  proce'ed- 
ings,  order  any  of  such  persons  to  be  made  parties  either  in 
addition  to  or  in  lieu  of  the  previously  existing  parties. 

This  rule^ap^lies  to  actions  for  partition  (Simpson;  v.  Denny,  10  Ch.  D. 
28),  and  to  actions  for  redemption,  but  not  to  an  action  for  foreclosure 
against  a  trustee  whose  trust  estate  it  is  sought  to  foreclose:  (See 
Mills  V.  Jennings  (G,A.),  13  Ch.  D.  639,  649.) 

9.  Where  there  are  numerous  persons  having  the  samo    isi.  [rvi.  9.] 
interest  in  one  cause  or  matter,  one  or  more  of  such  persons  Numerous 
may  sue  or  be  sued,  or  may  be  authorised  by  the. Court  or  a  parties  may 
judge  to  .defend  in  such  cause  or  mattt- r,  on  behalf  or  for  the  ge^|[^S*^^  ^^nc. 
benefit  of  all  persons  so  interested. 

Where  there  was  an  action  by  part-owner  of  a  ship  on  behalf  of 
himself  and  the  other  owners.  iSemWe,  in  such  a  case  the  CJourt  might 
order  security  for  costs.    (De  Hart  v.  Stevenson,  1  Q.  B.  D.  313.) 

Where  the  interests  ot  aU  parties  have  been  foirly  represented, 
'  everybody  in  the  same  interest  is  bound  by  the  rcstdt,  except  so  far  as 
any  person  has  any  special  or  separate  rights.     (Commissioners  of 
Sewers  of  London  v.  OeOaay/S  Ch.  D.  610.) 

In  a  creditor's  suit-  for  administration  the  plaintiff  must  sue  on 
behalf  of  all  creditors,  and  generally  the  writ  should  be  so  indorsed. 
(  Worraker  v.  Fryer,  2  Oh.  D.  109.) 

Where  nnmerous  parties  in  the  same  interest  bring  s^)arate  actions, 
the  Court  has  a  general  power  to  stay  proceedings  in  some  pending 
the  results  of  the  trial  of  one  or  more.  (Amos  v.  Chadwick^  4  Ch.  D. 
869.) 

But  proceedings  will  not  be  stayed  on  the  ground  that  there  is 
another  action  in  this  country  partly  comprising,  and  an  action  in  a        * 
foreign  country  entirely  covering,  the  same  matter.   (McHenry  y.Leuns, 
21Ch.D.202.) 

Where  in  a  representative  action  one  of  the  persons  said  to  be  in  the 
same  interest  objects  to  being  represented  by  the  plaintiff  on  the 
ground  that  his  interest  is  not  properly  represented,  he  paay  apply 
to  be  added  as  a  defendant.  (Fraser  t.  Cooper^  Hall,  <k  Co.,  21  Ch.  D. 
718.)  ^ 
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182.  [xvi.  X2.1 

Probate. 
Old  procedure 
maintained 
as  to  parties. 

138.  [xvi  13, 
amended.] 

Misjoinder  of 
parties. 


Parties  may  be 
struck  out  or 
added. 


Plaintiff  added 
only  with  his 
consent  in 
writing.. 


10.  Subject  to  the  provisions  of  the  Acts  and  these  Bules, 
in  all  Probate  actions  the  rules  as  to  parties,  in  use  in  the 
Court  of  Probate  previously  to  the  commencement  of  the 
Principal  Act,  shall  continue  to  be  in  force. 

Parties  may  still  be  cited  to  see  proceedings  without  being  added  as 
parties.  \Kennaway  v.  KmrMbxvay,  1  P.  D.  148.) 

11.  No  cause  or  matter  shall  be  defeated  by  reason  of  the 
misjoinder  or  nonjoinder  of  parties,  and  the  Court  may  in 
every  cause  or  matter  deal  with  the  matter  in  controversy  so 
far  as  regards  the  rights  and  ii\^ere^ts  of  the  parties  actually 
before  it.  The  Court  or  a  judge  may,  at  any  stage  of  the 
proceedings,  either  upon  or  without  the  application  of  either 
party,  and  on  such  terms  as  may  appear  to  the  CouH  or  a 
judge  to  be  just,  order  that  the  names  of  any  parties  impro- 
perly joined,  whether  as  plaintiffs  or  as  defendants,  be  struck 
out,  and  that  the  names  of  any  parties,  whether  plaintiffs  or 
defendants,  who  ought  to  have  been  joined,  or  whose  presence 
T^efore  the  Court  may  be  necessary  in  order  to  enable  the 
Court  effectually  and  completely  io  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or  matter,  be 
a^ded.  No  j^rson  shall  be  added  as  a  plaintiff  suing  with- 
out a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in  writi/ng  thereto. 
Every  party  whose  name  is  so  added  as  defendant  shall  be 
served  with  a  writ  of  summons  or  notice  in  manner  herein- 
after mentioned;  or  in  such  manner  as  may  be  presbribfd  by 
any  special  order,  and  the  proceedings  as  against  such  partv 
shall  be  deemed  to  have  begun  only  on  the  service  of  such 
writ  or  notice. 

Parties  improperly  joined  should  apply  promptly  to  be  struck  out. 
( VdUance  y.  Birmingham  and  Midland  Land  and  Investment  Corporor 
turn,  2  Ch.  D.  369.) 

After  death  of  plaintiff,  a  tenant  for  life,  and  an  order  of  revivor  in 
fovour  of  the  executor,  order  made  to  add  remainder-men.  (Ixmg  v. 
Cro8^,  13  Ch.  D.  388.) 

Where  a  trustee  in  bankruptcy,  after  commencing  an  action,  assigns 
the  subject-matter  of  the  action  to  another,  the  defendant  is  entitled 
to  have  the  proceedings  amended,  so  as  to  shew  that  the  assignee  is  the 
plaintiff.    (Seear  v.  Lawson  (C,A),  16  Ch.  D.  121.) 

Where  a  plaintiff  becomes  bankrupt  and  the  cause  of  action  vests  in 
the  trustee,  the  trustee  cannot  be  substituted  for  the  plaintiff  without 
his  consent,  but  may  be  added.    (Emdm  v.  Carte,  17  Ch.  D.  169.) 

Formerly  it  was  held  the  consent  of  |)laintiff  to  be  added  need  not 
-be  in  writing,  statement  of  solicitor  being  sufficient  (Cox  v.  James, 
19  Ch.  D.  660 

A  plaintiff  cannot  be  added  so  as  to  introduce  a  new  cause  of  action. 
(Daiton  V.  Guardians  of  St.  Mary  Abbotts,  47  L.  T.  349.) 

Parties  cannot  be  added  or  substituted  after  decree.  (Attomey-^ 
General  v.  Corporation  of  Birmingham,  15  Ch.  D.  423.) 
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The  following  are  instances  of  applications  to  add  parties  being     Ord.  XVI., 
granted  or  refused ;—  •  "^- 11-14. 

In  a  representative  action  on  behalf  of  bondholders,  one  dissentient  

bondholder  added  as  defendant.    (  WOson  v.  Church,  9  Ch.  D.  562^ 

Person  interested  in  administration  added.  (Day  v.  Baddiffey  24 
W.  R  844.) 

In  action  of  libel,  proprietors  of  newspaper  added.  (Eduxird  v. 
Lawther,  46  L.  J.  (C  J».)  417. 

In  action  for  recovery  of  land,  mortgagee  of  a  forfeited  lease  not 
added.    (Mais  v.  OriffUhs,  45  L.  J.  Q.  B.  771.)  . 

12.  Any  application  to  add  or  strike  out  or .  substitute  a  184.  [zvl.  14.] 
plaintiff  or  d^endant,  may  be  made  to  the  Court  or  a  judge  Application  to 
at  any  time  before  trial  by  motion  or  summons,  or  at  the  amend. 
trial  of  the  action  in  a  summary  manner. 

Although  these  applications  may  be  made  at  the  trial,  they  should, 
if  possible,  be  made  earlier.  (Sheehan  v.  Great  'Eastern  RaUvxiy  Co., 
16  Ch.  D.  69,  and  note  to'  previous  rule.)  • 

13.  Where  a  defendant  is  added  or  substUutedy  the  plaintiff  185.  [rvi.  ig.] 
shall,  unless  otherwise  ordered  by  the  Court  or  a  judge,  file  Defendant 

an  amended  copy  of  and  sue»  out  a  writ  of  summons,  and  when  added 
serve  such  new  defendant  with  such  writ  or  notice  in  lieu  of  ^^"^  served, 
service  thereof  in  the  same  manner  as  original  defendants  are 
served. 

Where  a  person  already  a  party  is  added  in  a  new  character  he 
need  not  be  served.    {In  re  WorUey.     CuUey  v.  WbrOey,  4  Ch.  D.  180.) 

-IT.  Partners. 

14.  Any  two  or  more  persons  claiming  or  being  liable  as  ise.  [xvi  10, 
co-partners  may  sue  or  to  sued  in  the  name  of  the  respective     amended.] 
firms,  if  any,  of  which  such  persons  were  co-partners  at  the  time  Partners  suing 
of  the  accruing  of  the  cause  of  action ;  and  any  party  to  an  f"^]^  n^me!** 
action  may  in  such  case  apply  by  summons  to  a  judge  for  a 
statement  of  the  names  of  the  persons  who  were,  at  the  time 

of  the  accruing  of  the  cause  of  action,  co-partoers  in  any  such 
firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct.  Provided  that,  in  the  Exception. 
case  of  a  co-partnership  which  has  been  dissolved,  to  the 
knowledge  of  the  plaintiff,  before  the  commencement  of  the 
action,  tne  writ  of  summons  shall  be  served  upon  every 
person  sought  to  be  made  liable. 

As  to  service  and  appearance  in  an  action  against  a  firm,  see  Ord.  IX., 
r.  6;  Ord.Xn.,r.  15. 

As  to  execution  where  judgment  is  against  partners  in  firm  name, 
see  Ord.  XLII.,  r.  10.     . 

Co-partners  at  the  time  of  accruing  of  cause  of  action.] 

The  alteration  in  this  rule  sets  at  rest  the  doubt  raised  on  the  old 
rule  in  Ex  parte  Young,  In  re  Young,  19  Oh.  D.  124,  where  Cotton,  L.J., 
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held  that  the  rule  applied  only  to  partners  in  a  firm,  existing  at  the 

date  of  the  writ.    Brett,  L.  J.,  that  the  rule  applied  to  the  firm  existing 

at  the  time. the  debt  was  contracted.  Selboame,  L.C.,  dubitanie.  (See 
also  Davis  v.  Morris,  10  Q.  B.  D.  436,  in  which  Williams,  J.,  expresses 
the  opinion  that  a  per8(Mi  could,  if  he  wished,  sue  the  former  partners 
in  the  firm  name.) 

I87.[xvii0a.]  15.  Any  person  carrying  on  business  in  the*  name  of  a 
firm  apparently  consisting  of  more  than  one  person  may  be 
sued  in  the  name  of  such  firm. 


188.  (xYi  8, 
altered.) 

Infants. 
Married 
women. 


189.  [xviu.  1.] 

Lanatics  may 
sue  and  be 


III.  Persona  under  Disability. 

16.  Infants  may  sue  as  plaintifik  by  their  next  friends^  in 
the  manner  heretofore  practised  In  the  Chancery  Division, 
and  may,  in -like  manner,  defend  by  their  guardians  a; 
pointed  for  that  purpose.  Married  women  may  me  and 
sued  as  provided  by  the  Married  Women's  Property  Act, 
1882. 

Married  woman.] 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  1,  suIhs.  2,  a  married  woman  may  sue  and  be  sued  either  in  contract 
or  tort  or  otherwise,  in  all  respects  as  if  she  were  2k  feme  sole,  and  with- 
out Joining  her  husband,  ana  any  damages  or  costs  recoyered  against 
her  m  such  action  or  proceeding  shall  be  payable  out  of  her  separate 
property  only. 

By  s.  12,  a  married  woma|i  has  the  same  remedies,  ciyil  and  criminal, 
for  the  protection  of  her  separate  property,  against  all  persons,  in- 
cluding her  husband,  as  if  such  property' belonged  to  her  as  A/eme 
sole^ 

By  ss.  13, 14, 15,  a  mimied  woman  is  liable  to  the  extent  of  her 
separate  property  and  hei^  husband  to  the  extent  of  property  acquired 
or  coming  to  him  firom  or  through  his  wife,  for  her  ante-nuptial  debts, 
contracts,  or  torts  committed,  and  tiiey  may  be  jointly  suea  in  respect 
of  any  such  debt  or  liability. 

By  s.  18  a  married  woman,  executrix,  administratrix,  or  trustee, 
may  sue  or  be  sued  jointly  with  others  or  alone  as  if  she  were  tkfeme 
sole. 

For  the  full  effect  of  these  provisions,  see  the  Act  and  sections 
referred  to.  .* 

It  appears  from  this  that  it  is  no  longer  necessary  to  apply  for  leave 
for  a  married  woman  to  sue  or*  be  sued  alone,  and  that  a  married 
woman  will  not  be  ordered  to  give  security  for  costs  xmder  this  rule. 
So  in  Thrdfdll  v.  Wilson,  8  P.  D.  18,  the  CJourt  refused  to  order  married 
women  plaintiffs  in  a  probate  action  to  give  security  for  costs. 

But  if  a  married  woman  has  brought  an  action  by  a  next  friend 
which  has  been  dismissed  with  costs  for  non-compliance  witii  an  order 
to  give  security,  any  subsequent  action  by  her  against.i^e  same  defend- 
ant for  the  same  relief  will  be  stayed  till  the  costs  of  the  first  action 
are  paid.    (In  re  Payne,    Bandle  Y.  Fayne,  23  Ch.  D.  288.) 

17.  Where  lunatics  and  persons  of  unsound  miiid,  not  so 
found  by  inquisition,  might  respectively  before  the  passing 
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of  the  Principal  Act  have  sued  as  plaintiffs  or  would  have     Ord.  xvi., 
been  liable  to  be  sued  as  defendants  in  any  action  or  suit,        '*'  ^^' 
.  they  may  respectively  sue  as  plaintiffs  in  any  action  by  their  ^^^  ^  j^ 
committee  or  next  mend  according  to  the  practice  of  the. Chancery be- 
Chanoery  Division^  and  may  in- like  manner  defend  any  fore  Act. 
action  by  their  committees  or  guardians  appointed  for  that 
purpose. 

The  following  are  the  principal  points  of  the  practice  as  to  suits  on 
behalf  of  or  against  lunatics,  &c. : — 

An  action  on  behatf  of  a  lunatic  should  be  brought  in  the  name  of 
the  lunatic ;  but  as  he  is  a  person  incapable  in  law  of  taking  any  step 
on  his  own  account,  he  sues  by  the  committee  of  his  estate,  if  any, 
or,  if  none,  by  his  next  friend,  who  is  responsible  for  the  conduct  of 
the  action  (Ban.  Ch.  Pr.,  6th  edit.,  p.  llG^j.  Where  a  lunatic  sues  by 
his  conmiittee  he  is  joined  as  a  co-plaintiff.  (Dan.  Oh.  Fr.,  6th  edit, 
p.  117 ;  Bullen  and  Dodd,  p.  264 ;  Ohitty's  Forms,  llth  edit.,  p.  623. 

Where  a  person  of  unsound  mind  sues  by  next  friend  the  action  is 
brought  in  the  name  of  the  person  of  unsound  mind  as  plaintiff,  suing 
by  his  next  friend.    (Dan.  «Ch.  Pr.,  6th  edit.,  p.  117.) 

An  idiot  or  a  lunatic  may  be  made  a  defendant  to  an  action,  but  if 
he  has  been  found  of  unsound  mind,  he  must  defend  by  the  com- 
mittee of  his  estate,  who,  as  well  as  the  idiot  or  lunatic,  is  a  necessary 
party.  No  order  is  required  in  the  action  to  entitle  the  committee  ^ 
defend ;  but  tibe  committee  must  obtain  the  sanction  of  the  Lord  Chan- 
cellor or  Lords  Justices  before  defendiDg,  in  the  same  manner  as 
before  bringing  an  action.    (Dan.  Ch.  Pr.,  6th  edit.,  p.  181.) 

The  jurisdiction  of  the  Lords  Justices  is  now  vested  in  such  judges 
of  the  Supreme  Court  as  may  be  interested  with  the  care  of  lunatics, 
&C.,  by  the  sign  manual  of  the  Sovereign.  (Judicature  Act,  1875, 
a  7.) 

In  the  case  of  a  person  of  unsound  mind  not  so  found,  the  Chancery 
Division  has  power  to  give  directions  as  to  the  application  of  their 
inooine  for  their  maintenance,  but  has  no  power  to  appoint  a  guardian 
of  their  person.    (/»  re  J5%A  (C.A.>,  12  Ch.  D.  364.) 

As  to  appointment  of  a  guardian  ad  litem  in  case  of  default  of  appear- 
ance, see  Ord.  XTTT. 

Usually  the  lunatic  and  his  committee  make  a  joint  defence;  but  if 
the  lunatic  has  no  committee,  or  the  committee  is  plaintiff,  or  has  an 
adverse  interest,  an  order  should  be  obtained,  on  motion  of  course,  or 
on  petition  of  course,  supported  by  affidavit,  appointing  a  guardian 
to  defend  the  actiop;  and  it  is  the  same  where  he  is  responoent  to  a  » 

petition.    (Dan.  Ch.  Pr.,  6th  edit,  p.  182.^ 

.  Lunatics  not  so  found,  and  persons  of  weak  intellect,  who  are  by 
age  or  infirmity  reduced  to  a  second  infancy,  must  defend  by  guardian^ 
who  will  be  assigned  on  an  application  by  motion  of  course,  or  on 
petition  of  course,  in  the  name  of  the  person  of  unsound  mind ;  and  it  • 
IS  the  same  in  the  case  of  a  petition.  The  application  must  be  sup- 
ported by  affidavits  proving  the  mental  incapacity  of  the  defendant, 
the  fitness  of  the  j^roposed  guardian,  and  that  he  has  no  adverse 
interest,  a  co-defendant  may  be  assigned,  if  he  has  no  adverse 
•  interest;  but  not  the  plaintiff  nor  a  married  woman,  new  a  person 
resident  out  of  the  jurisdiction.    {Ihid.) 

Where  a  suit  has  been  instituted  by  a  person  of  unsound  mind  not 
60  found,  by  his  next  friend,  the  authority  of  the  next  friend  ceases  aa 
soon  as  either  the  person  becomes  of  sound  mind  or  is  foxmd  of  un- 
sound mind.    (See  BecUl  v.  Smith,  L.  B.  9  Ch.  at  p.  95.) 
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140.  [May 
1883,  r.  2.] 

Appearance 
for  infant. 

141.  [May 

.  1883,  r.  3.] 

On  petition 
or  motion. 


148. 

Next  friend, 
written  antho- 
rity. 


148. 

Consent  may  be 
given  by  next 
friend  with 
sanction  of 
Court, 


by  committee 
with  sanction 
of  Lord  Chan- 
cellor and 
Lords  Justices. 


18.  An  infant  shall  not  enter  an  appearance  except  by  his 
guardian  ad  litem.  No  order  for  the  appointment  of  such 
guardian  shall  be  necessary,  but  the  solicitor  applying  to 
enter  such  appearance,  shall  make  and  file  an  affidavit  in 
the  Form  No.  8  in  Appendix  A.,  Part  XL,  with  such  Taria- 
tions  as  circumstances  may  require. 

19.  Every  infant  serred  with  a  petition  or  notice  of 
motion,  or  summons  in  a  matter,  shall  appear  on  the  hearing 
thereof  by  a  guardian  ad  litem  in  all  cases  in  which  'the 
appointment  of  a  special  guardian  is  not  provided  for*  No 
order  for  the  appointment  of  such  guardian  shall  be  neces- 
sary, but  the  solicitor  by  whom  he  appears  shall  previously 
make  and  file  an  affidavit  as  in  the  last  rule  mentioned. 

20.  Before  the  name  of  any  person  shall  be  used  in  any 
action  as*  next  friend  of  any  infant,  or  other  party,  or  as 
relator,  such  person  shall  sign  a  written  authority  to  the. 
solicitor  for  that  purpose,  and  the  authority  shall  be  filed  in 
the  Central  Office,  or  in  the  District  Registry  if  the  cause  or 
matter  is  proceeding  therein. 

21.  In  all  causes  or  matters  to  which  any  infant  or  person 
of  unsound'  mind,  whether  so  found  by  inquisition  or  not,  or 
person  under  any  other  disability,  is  a  party,  any  consent  as 
to  the  mode  of  taking  evidence  or  as  to  any  other  procedure  . 
shall,  if  given  with  the  consent  of  the  Coar t  or  a  judge  by 
the  next  friend,  guardian,  committee,  or  other  person  acting 
on  behalf  of  the  person  under  disability,  have  the  same  force 
and  effect  as  if  such  party  were  under  no  disability  and  had 
given  such  consent.  Provided  that  no  such  consent  by  any 
committee  of  a  lunatic  Shall  be  valid  as  between  him  ana 
the  lunatic  unless  given  with  the  sanction  of  the  Lord  Chioi- 
cellor  or  Lords  Justices  sitting  in  Lunacy. 


144. 

Any  person 
not  worth  £25 
may  sue  or 
defend  as  a 
pauper. 


IV.  Proceedings  hy  or  against  Paupers. 

22.  Atiy  person  may  be  admitted  in  the  manner  hereto- 
fore accustomed  to  sue  or  defend  as  a  pauper  on  proof  that 
he  is  not  worth  £25,  his  wearing  apparel  and  the  subject- 
matter  of  the  cause  or  matter  only  excepted. 

£5  was  the  former  limit. 

Suing  in  formd pauperis. was  instituted  by  Statute  11,  Hen.  7,  c.  12, 
under  which  a  poor  person  was  entitled  to  have  writ  issued,  counsel 
and.  attorney  assigned,  and  the  services  of  the  officers  of  l^e  courts  of 
law  without  reward. 

In  practice  a  person  was  entitled  to  sue  in/ormd  pauperis  on  swear- 
ing that  he  was  not  worth  £5  besides  his  wearing  apparel  and  the 
subject-matter  of  the  suit 

The  statute  did  not  apply  to  defendants,  but  the  practice  being 
adopted  by  Courts  of  Equity,  was  applied  in  those  CJourts  to  defend- 
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145. 

Opinion  of 
counsel. 


ants  a1so>  and  by  s.  21  of  the  Act  of  1875,  became  applicable  to  defend-     Ord.  XVI., 
ants  at  common  law.  *  ^^  22-27. 

A  next  friend  of  an  in^^t  could  also  appear  in  Eqnity  in  forma  ^■" 

pauperis,  belt  a  next  friend  of  a  married  woman  could  not  sue  informd 
pauperis ;  if,  however,  a  mtoied  woman  could  not  procure  any  sub- 
stantial pei^n  to  appear  as  her  next  friend,  the  Courts  of  Equity 
allowed  her  to  sue  informd  pauperis  without  a  next  friend  on  maldng 
the  neoespary  aifidavit,  •  (See  further  Dan.  Oh.  Pr.  Ch.  II,  s.  6,  and 
Ch.IV.a7.) 

23.  A  person  desirous  of  suin^  as  a  pauper  shall  lay  a  case 
before  counsel  for  his  opinion  whether  or  not  he  has  reason- 
able grounds  for  proceeding. 

Under  0.  ©.  VU.,  r.  8,  no  one  could  sue  in  form&  pauperis  with- 
out a  certificate  of  counsel  that  the  case  was  a  proper  ohe  for 
relief. 

24.  No  person:  shall  be  permitted  to  sue  a&  a  pauper         146. 
unless  the  case  laid  before  counsel  for  his  opinion,  and  nis.  (^h.^t^i^ss) 
opinion  thereon,  with  an  aflSdavit  of  the  party,  or  his  soli-  pro^^^tion  of 
citor,  that  the  case  contains  a  full  and  true  statement  of  all  coaJ^rr'^ 
the  n[iaterial  facts  to  the  best  of  his  knowledge  and  belief,  opinion  and 
shall  be  produced  before  the  Court  or  judjp;e  or  proper  officer  *®d»^*- 

to  whom  the  application  is  msule,  and  no  fee  shall  be  payable 
by  a  paupefr  to  his  counsel  or  solicitor. 

This  and  the  following  rule  are  taken  from  Beg.  Gm.  H.  T.  1853, 
121.  .  • 

25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  ^  h^t^'isss^ 
not  be  liable  to  any  Court  fee.  ^ — \^[       ^ 

This  is  in  accordance  with  the  statute  mentioned  aboye.  no  Court  fees. 

•  Formerly  orders  to  sue  in  forma  pauperis  were  usually  made  by 
petition,  but  there  seems  nothing  in  these  rules  to  prevent  the  curder 
being  made  by  summons  in  Chambers. 


26.*  Where  a  person  is  admitted  to  sue  or  defend,  as  a 
pauper  the  Court  or  a  judge  may,  if  necessary,  assign  a 
counsel  or  solicitor,  or  both,  to  assist  him,  and  a  counsel  or 
solicitor  so  assigned  shall  not  be  at  liberty  to  refuse  his 
assistance  unless  he  satisfies  the  Court  or  judge  that  he  has 
some  good  reason  for  refusing. 

This  expressly  authorises  what  is  intended  by  the  statute  as  regards 
plaintifGs  at  law,  and  what  has  been  the  practice  in  equity  both  as 
regards  plaintiffs  and  defendants. 

The  latter  part  of  the  rule  is  taken  from  C.  0.  VTL,  r.  10.     . 

27.  Whilst  a  person  sues  or  defends  as  a  pauper  no  person 
shall  take,  or  agree  to  take,  or  seek  to  obtain  from  him,  any 
fee,  profit,  or  reward,  for  the  conduct  of  his  business  in  the 
Coort^  and  any  person  who  takea,  or  agrees  to  take,  or  seeks 


148.  [C.  0.  TiL 

(In  part.) 

Counsel  or 
solicitor  may 
be  assigned. 


14a  roa 

7ii.93^ 

(In  part.) 

No  fee  to  be 
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rr.  '27-32!    1^  pbtain  any  snch  fee,  profit,  or  reward,  shall  be  guilty  of  a 
-r~\ — ~  I  contempt  of  Court. 


taken  bj 
couusel  or 
solicitor. 

150.  [C.  0. 

(In  part.) 

No  agreement 
to  give  fees. 

161.  ro^ 

(lu  part.) 
Notices,  ftc, 
to  be  signed  by 
solicitor. 

.    162.  [CO. 

(In  part.)  • 
Solicitor  to  see 
steps  not  taken 
without  good 
ground. 

15$.  [CO. 

Costs  to  be 
taied. 


154.  OcYi.  Oa.] 

Determination 
of  question  of 
construction 
before  class 
ascertained. 


Appointment 
of  representa- 
tive. 


itempt 
This  and  the  following  role  are  taken  from  0.  0.  YIL,  r.  9. 

28.  If  any  person  admitted  to  sne  or  defend  as  a  pauper 
^ves,  or  agrees  to  give^  any  snch  fee,  profit,  or  reward,  he 
shall  be  forthwith  dispaupered^  and  shall  not  be  afterwards 
admitted  again  in  the  same  caose  to  sue  or  defend  as  a 
pauper. 

.  29.  No  notice  of  motion  shall  be  served  or  summons 
issued,  and  no  petition  shall  be  presented,  01^  behalf  of 
any  person  admitted  to  sue  or  defend  as  a  pauper,  except 
for  the  discbarge  of  his  solicitor,  unless  it  is  signed  by  his 
solicitor.  . 

30.  It  shall  be  the  duty  of  the  solicitor  assigned  to  a  person 
admitted  to  sue  or  defend  as  a  pauper  ta  take  care  that  no 
notice  is  served,  or  summons  issued,  or  petition  presented, 
without  good  cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue 
or  defend  as  a  pauper  shall,  unless  the  Court  or  ^  judge  shall 
otherwise  direct,  be  taxed  as  in  other  eaises. 


F.  Administration  and  Execution  of  Trusts. 

32.  In  any  case  in  which  the  right  of  an  heir-at-law  or  the 
next  of  kin  or  a  class  shall  depeud  upon  the  construction 
which  the  Court  or  a  judge  may  put  upon  an  instrument,  and 
it  sh(Jl  not  be  known  or  shall  be  difficult  to  ascertain  who  is 
or  are  such  heir-at-law  or  next  of  kin  or  class,  and  the  Court 
or  judge  shall  consider  that  in  order  to  save-  expense  or  for 
some  other  reason  it  will  be  convenient  to  have  tne  questions 
of  construction  determined  before  such  heir-at-law,  next  of 
kin,  or  class  shall  have  been  ascertained  by  means  of  inquiry 
or  otherwise,  the  Court  or  judge  may  appoint  some  one  or 
more  persons  to  represent  such  heir-at-law,  next  of  kin,  or 
class,'  and  the  judgment  of  the  Court  or  judge  in  the  presence 
of  such  persons  shall  be  binding  upon  the  heir-at-law,  next 
of  kin,  or  class  so  represented. 

An  order  was  made  under  this  mie  by  Bacon,  V.C.,  in  In  re  P^ppit^s 
Estate,     Chester  v.  FMli^,  4  Ch.  D.  230. 

The  following  rules,  33-40,  are  taken  from  16  &  16  Vict  c.  86, 
s.  42,  rules  1-8  (the  Chancery  Procedure  Act),  and  are  intended  to 
avoid  the  expense  of  bringing  all  parties  llefore  the  Court  in  the  several 
cases  provided  for. 
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33.  Any  refddnary  legatee  or  next  of  kin  entitled  to  a 
judgment  or  order  for  the  administration  of  the  personal 
estate  of  a  deceased  person,  may  have  the  same  widiout 
serving  the  remaining  residuary  legatees  or  next  of  kin. 

84.  Any  legatee  interested  in  a  legacy  charged  upon  real 
estate,  and  any  person  interested  in  the  prc^eeds  of  real 
estate,  directed  to  be  sold,  and  who  may  oe  entitled  to  a 
judgment  or  order  for  the  administration  of  the  estate  of  a 
deceased  person,  may  have  the  same  without  serving  any 
other  legatee  or  person  interested  in  the  proceeds  of  the 
estate. 

35.  Any  residuary  devisee  or  heir  entitled  to  the  b*ke 
judgment  or  order,  may  have  the  same  without  serving  any 
co-residuary  devisee  or  co-heir. 

36.  Any  one  of  several  cedvis  que  trust  under  any  deed  or 
instrument  entitled  to  a  judgment  or  order  for  the  execution 
of  the  trusts  of  the  deed  or  instrunxent  may  have  the  same 
without  serving  any  other  cestuis  que  trust. 

37.  In  all  cases  of  actions  /or  the  prevention  of  waste  or 
otherwise  for  the  protection  of  property,  (me  person  may 
sue  on  behalf  of  himself  and  all  persons  "having  the  same 
interest. 

38.  Any  executor,  administrator,  or  trustee  entitled  thereto 
may  have  a  judgment  or  order  against  any  one  legatee,  next 
of  kin,  or  eestud  que  trust  for  the  administration  of  the  estate 
or  the  execution  of  the  trusts. 

39.  The  Court  or  a  judge  may  require  any  person  to  be 
made  a  party  to  any  action  or  proceeding,  and  may  give  the 
conduct  of  the  action  or  proceeding  to  such  person  as  he  may 
think  fit,  and  may  make  such  order  in  any  particular  case 
as  he  may  thiuk  just  for  placing  the  defendant  on  the 
record  on  the  same  footing  in  regard  to  costs  as  other 
parties  having  a  common  interest  with  him  in  the  matters 
in  question. 

^.  WHerever,  in  any  action  for  the  administration  pf  the 
estate  of  a  deceased  person  or  the  execution  of  the  trusts  of 
any  deed  or  instrument,  or  for  the  partition  or  sale  of  any 
hereditaments,  a  judgment  or  an  order  has  been  pronounced 
or  mskde — 

(a.)  Under  Order  XV.; 

(b.)  Under  Order  XXXIII. ; 

{e.)  Affecting  the  rights  or  interests  of  persons  not  parties 
•to  the  action ;  ' 
the  Court  or  a  judge  may  direct  that  any  persons  interested 
in  the  estate  or  under  the  trust  or  in  the  hereditaments,  shall 
be  served  with  notice  of  the  judgment  or  order;  and  after 
such  notice  such  persons  shall  be  bound  by  the  proceedings, 


Ord.  XVI., 
rr.  33-40. 

105.  (C.  P.  A. 
1S52,  r.  1.) 

Besiduary 
legatee  or  next 
of  kin. 

156.  (C.  P.  A. 

1S52,  r.  2.) 

Legacy  charged 

on  real  estate. 


167.(0.  P.  A, 
1852,  r.  8.) 

Residuary 
devisee  or  heir. 

158.  (0.  P.  A. 
;i852,  r.  4.^ 

Execution  or 
tnists. 

159.  (0.  P.  A. 
18i»,  r.  5, 

altered.) 
Waste,  &0. 
Representation 
suit. 

100.  (C.  p.  A. 
1852,  r.  6.) 

Administra- 
tion order 
against  one 
legatee,  &c 

161.  (0.  P.  A. 
1852,  r.  7.) 

Adding  parties. 
Conduct  of 
proceedings.. 


102.  (C.  P.  A. 
1852,  r.  8.) 

Parties  in- 
terested- to  be 
bound  by 
notice. 
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Ord.  XVI., 
rr.  40-46. 


168.  [May 
1888,  r.  4.] 

No  order  to 
attend  proceed- 
ings required. 


164.  [0.0. 

^    adiiilS.] 
Entry  of 
memorandum 
of  service. 

168.  [0.  0. 

sdU.20.:| 
Form  of  notice 
of  judgment 
or  order. 

168.[xvi.l2a.] 

Notice  of  judg- 
ment on  infant 
or  lunatic,  how 
served; 


in  the  same  manner  as  if  they  had  originally  been  made 
parties,  and  shall  be  at  liberty  to  attend  the  proceedings 
under  the  judgment  or  order.  Any  person  go  served  may, 
withm  one  month  after  such  service,  apply  to  the  Court  or 
judge  to  discharge^  vary,  or  add  to  the  judgment  or  order* 

Within  one  month  affcer  service :  this  was  the  time  fixed  by  C.  0. 
XXm.,r.l8.  • 

41.  It  shall  not  be  necessary  for  any  person  served  with 
notice  of  any  judgment  or  order,  to  obtain  an  order  for 
liberty  to  attend  the  proceedings  under  such  judgment  or 
otder,  but  such  person  shall  be  at  liberty  to  attend  the  pro- 
ceedings upon  entering  an  appearance  in  the  Central  Office 
in  the  same  nianner,  and  subject  to  the  same  provisions,  as  a 
defendant  enterii^g  an  appearance. 

.  42.  A  memorandum  of  the  service  upon  any  person  of 
notice  of  the  judgment  or  order  in  any  action  under  Rule  40 
shall  be  entered  in  the  Central  Othce  upon  due  proof  by 
affidavit  of  such  service. 

43.  Notice  of  a  judgment  or  order  served  pursuant  to 
Bule  40  shall  be  entitled  in  the  action  and  tiiere  shall  be 
indorsed  thereon  a  memorandum  in  the  Form  No.  28  .in 
Appendix  G.  '  . 

*4.  Notice  of  a  judgment  or  order  on  an  infapt  or  person 
of  unsound  mind  not  so  found-  by  inquisition  shall  be  served 
in  the  same  manner  as  a  writ  of  summons  in  an  action. 


167.  [C.  0. 
viil.] 
In  actions  to 
execute  trusts 
of  a  will  heir- 
at-law  not 
necessarj 
party. 

168.  [15  ft  16 
Viet  0.  86, 
•.44.] 
Proceedings  in 
absence  of  re- 
presentation of 
deceased  per- 
son how  bind- 
ing on  the 
estate. 


See  Ord.  IX.,  rr.  4, 5.         • 

45.  In  any  cause  or  matter  to  execute  the  trusts  of  a  will 
it  shall  not  be  necessary  to  make  the  heir-at-law  a  party, 
but  the  plaintiflf  shall  be  at  liberty  to  make  the  heir-atJaw 
a  party .  where  he  desires  to  have  the  will  established 
against  him. 

46.  If  in  any  cause,- matter,  or  other  proceeding  it  shall 
appear  to  the  Court  or  a  judge  that  any  deceased  person. who 
was  interested  in  the  matter  in  question  has  no  legal  per- 
sonal representative,  the  CouH  or  judge  may  proceed  in  the 
absence  of  any  person  representing  the  estate  of  the  de- 
ceased person,  or  may  appoint  some  person  to  represent  his 
estate  for  all  the  purposes  of  the  cause,  matter,  or  other 
proceeding  on  sucn  notice  to  such,  persons,  if  any,  as  the 
Court  or  judge  shall  think  fit,  either  specially  or  gener<dly 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the  de- 
ceased person  in  the  same  manner  in  every  respect  as  if  a 
duly  constituted  legal  personal  representative  of  the  deceased 
had  been  a  party  to  the  cause,  matter,  or  proceeding. 
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47.  In  any  cause  or  matter  for  the  administration  of  the     Ord.  xvi., 
estate  of  a  deceased  pet*son,  no  party  other  than  the  executor         r-  ^7. 
or  administrator  shall,  unless  by  leave  of  the  Court  or  a  lee.rxvLlSb.! 
judge,,  be  entitled  to  appear  either  in  Court  or  in  Chambers  j^aministration 
on  the  claim  of  any  person  not  a  party  to  the  cause  or  actions,  who 
matter  against  the  estate  of  the  deceased  person  in  respect  may  appear. 
of  any  debt  or  liability.    The  CotM  or  a  judge  may  direct  or 
give  libertv  to  any  other  party  to  the  cause  or  /matter  to 
appear,  either  in  addition  to  or  in  the  place  of  the  executor 
or  administrator,  upon  such  terms  as  to  costs  or  otherwise  as 
they  or  he  shall  think  fit  •  ' 


VL  Third  Party  "Procedv/re. 

The  nrocedtire  in  the  following  rules,  48  to  65,  of  this  order  is 
intended  to  give  effect  to  iiie  latter  part  of  sub-s.  8  of  the  24tli  section 
of  the  Judicature  Act,  1873,  which  gives  power  to  the  Courts  and 
every  judge  thereof  to  grant  to  any  defendant  all  such  relief  relating 
to  or  connected  with  the  original  subject  of  the  cause  or  matter, 
against  any  other  person,  whether  already  a  party  Qr  not,  who  shall 
have  been  duly  served  with  notice  in  writing  of  such  claim  pursuant 
to  any  rule  or  order  of  Court,-  as  might  properly  have  been  granted 
against  such  person  if  he  had  been  made  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant  for  theiike  purpose. 

The  relief  claimed  under  this  suhnsection  must  be  connected  with 
the  ori^al  subjpct  of  the  cause  or  matter  Qsee  Barber  v.  Blatberg, . 
19  Ch.  D.  478),  but  the  question  between  the  defendant  and  the  third 
party  need  not  be  identical  with  the  whole  question  between  the 

¥laintiff  and  defendant.  (Swansea  Shipping  Co,  v.  Duncan  CCA.), 
Q.B.D.644.)  .  ;       ^ 

See  also  Bower  v.  HarOey  (C.A.),  1  Q.  B.  D.  662. 

And  the  power  should  not  be  exercised  to  the  prejudice  of  the 
plaintiff,  ibid.,  and  see  the  last  clause  of  rule  66,  post,  and  Associated 
Borne  Co,  v.  Whichcord,  8  Ch.  D.  457.  .  . 

'the  object  of  the  Act  is  to  prevent  the  same  question  being  litigated 
twice,  and  the  Act  applies  Where  there  is  one  substantial  question 
identical  between  the  plaintiff  and  defendant  and  between  the  defend- 
ant and  some  other  party  (see  the  cases  last  cited,  and  Benecke  v. 
Frosty  1  Q.  B.  B.  419),  but  not  where  there  is  merely  a  trifling  question 
in  common.    {C(yrrie  v.  Allen  (C.A.),  48  L.  T.  464.) 

The  Act  applies  to  a  question  between  two  defendants,  or  a  defend- 
ant and  some  other  party,  arising  out  of  the  original  matter  which 
can  be  conveniently  tried  in  the  action.  (See  Bagot  y,  Boston,  11  Ch.  D. 
892,  and  Mamer  v.  Bright,  ibid,^  note  p.  394,  where  the  fonn  of  order 
made  is  set  out,  and  Fumess  v.  Booth,  4  Ch.  D.  586.) 

The  new  rules,  however,  are  limited  to  cases  of  contijbution  or 
indemnity,  whereas  the  rules  of  1875  provided  for  claims  by  a  defend- 
ant to  be  e'ntitied  to  contribution,  indemnity,  or  any  other  remedy  or 
relief  It  would  seem,  therefore,  that  now  it  will  not  be  practicable 
under  these  rules  to  try  a  question  between  a  defendant  and  a  co- 
defendant  or  other  pari.^,  which  does  not  come  within  the  cases  of 
contribution  or  indenmity,  such  as  the  question  raised  in  Bagot  v. 
Boston,  supra. 

On  the  other  hand,  the  new  rides  have  a  wider  scope  in  giving 
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170.  (xvi.  18.) 

Notice  to 
third  party. ' 


Form  of  notice. 


171.  (xyL-20, 

am«nded.) 

-  Appearance  by 
third  party. 


On  default, 
taken  to  admit 


power  to  decide  the  question  of  liability  of  a  third  party  to  make  the 
*  contribution  or  indenmity  claimed,  or  to  enter  judgment  against  him, 
-  and  thus  give  complete  relief  without  obliging  the  defendant  to  bring 
a  fresh  action. 

This  third  party  procedure  is  not  applicable  to  an  action  for  negli- 
gence when  the  defendant  tries  to  shew  that  some  other  party  was 
guilty  of  the  n^ligence  which  was  the  cause  of  action.  (HorweU  v. 
London  General  Omnibus  Co.  (O.A.),  2  Ex.  D.  366.) 

The  Court  will  not,  as  a  rule,  giye  directions  to  try  questions  be- 
tween the  defendants  and  third  pi^es  inter  se  which  would  embarrass 
the  trial  of  the  questions  between  the  plaintifGs  and  defendants.  (  The 
Bianco,  8  P.  D.  91.) 

Eules  48  to  54  deal  with  claims  of  contribution  or  indemnity  against 
a  person  not  a  party  to  the  action.  Bule  55  with  such  claims  against 
a  co-defendant. 

48.  Where  a  'defendant  claims  to  be  entitled  to  contribu- 
tion, or  indenmity  over  against  anyperson  not  a  party  to  the 
action,  he  may,  by  leave  of  the  Court  or  a  judge,  issue  a  • 
notice  (hereinafter  called  the  third-jparty  notice)  to  that 
eflTecty  stamped  with  the  seal  with  which  writs  of  summons 
are  sealed.  A  copy  of  such  notice  shall  be  filed  with  the 
proper  officer  and  served  on  such  person  according  to  the 
rules  relating  to  the  service  of  writs  of  summons.  The  notice 
shall  state  the  nature  and  grounds  of  the  claim,  and  shall, 
unless  otherwise  ordered^by  the  Court  or  a  judge,  be  served 
within  the  time  limited  for  delivering  his  defence.  Such 
notice  may  be  in  the  form  or  to  the  eflTect  of  the  Form  No.  1 
in  Appenoix  B.,  with  such  variations  as  circumstances  may 
require,  and  therewith  shall  be  served  a  copy  of  the  statement 
of  clsdm,  pr  if  there  be  no  statement  of  claim,  then  a«copy  of 
the  writ  of  summons  in  the  action.   . 

By  leave  of  the  Court  or  a  judge.] 

Although  leave  may  be  given  ex  parte,  notice  should,  as  a  rule/ be 
given  to  the  pUintiff  (Wye  Valley  Railway  Co.  v.  Hawes,  16  Ch.  D. 
at  p.  491.) 

Service  of  notice.] 

May  be  ordered  on  a  third  party  out  of  the  jurisdiction.  {Swansea 
Shipping  Co,  v.  Btmcan,  1  Q.  B.  B.  644.) 

Under  the  old  rules  a  third  party  served  with  notice  of  claim  of 
indemnity  wias  idlowed  to  serve  a  fourth  party  with  similar  notices 
(Witham  v.  Vane,  42^  L.  J.Gh.  242,  Fry,  J.),  and  presumably  that 
-can  be  done  stilL 

49.  If  a  person  not  a  part^  to  the  action,  who  is  served  as 
mentioned  in  Rule  48  (hereinafter  called  the  third  party), 
desires  to  dispute  the  plaintiffs  claim  in  the  action  cis  against 
the  defendant  on  whose  behalf  the  notice  has  been  given,  dr. 
his  own  lidbilUy  to  the  defendant,  the  third  party  must  enter 
an  appearance  in  the  action  within  eight  days  from  the 
service  of  the  notice.  In  default  of  his  so  doing,  he  sliall  be 
deemed  to  admit  the  validity  of  the. judgment  obtained 
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judgment 
against  defend* 
ant,  and  his 
own  liability 
to  contribute 
or  indemnify. 


against  fifuch  defendant^  whether  obtained  by  consent  or 
otherwisei  omd  his  own  liability  to  contribute  or  indemnify ^ 
as  the  case  may  be,  to  the  extent  claimed  in  the  tMrd-pclrty . 
notice.  Provided  always,  that  a  person  so  served  Bnd  miling 
to  appear  ^vithin  the  said  period  of  eight  days  may  apply  to 
the  Court  or  a  judge  for  leave  to  appear,  and  such  leave  mav 
be  given  upon  such  terms,  if  any,  as  the  Court  or  judge  shall 
thmk  fit. 

The  admission  of  the  third  party  by  defoult  of  appearance  of  his 
own  liability  to  contribute  or  mdemmfy  is  a  new  provision,  the  old 
rule  only  making  such  default  an  admission  of  the  case  as  between 
plaintiff  and  defendant  (See  Mac  Alister  y.  Bishop  of  Rochester,  5  C.  P.  D. 
atp.m) 

50.  Where  a  third  part^  makes  default  in  entering  an 
ap[)earance  in  the  action,  m  case  the  defendant  giving  the 
notice  suffer  judgment  by  default,  he  shall  be  entitled  at 
any  time,  after  satisfaction  of  the  judgment  against  himself, 
or  before  such  satisfaction  by  leave  of  the  Court  or  a  judge, 
to  enter  judgment  against  the  third  party  to  the  eittent  of 
the  contribution  or  indemnity  claimed  in  the  third-party 
notice:  Provided  that  it  shall  be  lawful  for  the  Court  or  a 
judge  to  set  asid^  or  vary  such  judgment  upon  such  terms  as 
may  seem  just. 

51.  Where  a  third  party  makes  de&ult  in  entering  an 
appearance  in  the  action,  in  case  the  action  is  tried  and 
results  in  &vour  of  the  plaintiff,  the  judge  who  tries  the 
action  may,  at  or  after  the  trial,  enter  such  judgment  as  the 
nature  of  the  case  may  require  for  the  defendant  giving  the 
notice  against  the  third  party :  provided  that  execution 
thereof  1^  net  issued  without  leave  of  the  judge  until  after 
satisfaction  by  such  defendant  of  the  verdict  or  jud^ent 
against  him.  And  if  the  action  is  ^finally  decided  m  the 
plaintiff's  favour,  otherwise  than  b^*  trial,  the.  Court  or  a 
judge  may,  on  application  by  motion  or  summons,  as  the 
case  may  be,  order  such  judgment  as  the  nature  of  .the 
case  may  require  to  be  entered  for  the  defendant  giving  the 
notice  against  the  third  party  at  any  time  after  satisfaction 
by  the  defendant  of  the  amount  recovered  by  the  plaintiff 
against  him. 

Ruks  50  and  51  are  both  new.  They  follow  consequently  on  the 
new  provisibu  in  rule  49.  .    ■ 

Bules  52  and  58  take  the  place  of  the  old  rules  17, 19,  21,  but  are 
more  precise  and  soniewhat  wider. 

52.  If  a  third  party  appears  pursuant  to  the  third-party   1^4.  (xvi.  2i; 
notice,  the-  defendant  giving  the  notice  may  apply  to  the       ^erSi!) 
Court  or  a  judge  for  directions,  and  the  Court  or  judge,  upon  Third  party 

appearing, 


lis. 

Third  party 
not  appearing, 
defendant 
suffering  iudg- 
ment  by  de- 
fault eiftitled 
to  enter  judg- 
ment against 
third  party. 


178. 

Third  party, 
not  appearing, 
defendant 
against  whom 
action  decidetjl 
by  trial  or 
other^se  may 
apply  for  judg- 
ment against 
third  party. 


Digitized  by 


Google 


172 


Evlea  of  the  Supreme  Court,  1883. 


Ord.  XVI., 
rr.  52-55. 


question  as  to 
his  liability  to 
defendant 
may  be  ordered 
to  be  tried,  or 
judgment 
ordered  to  be 
entered  for 
defendant  as 
against  him. 


175.<rvi  «1, 
last  part 
altered.) 
Third  party 
appearing,  may 
be  allowed  to 
defend  the 
action  or  take 
part  in  the 
trial.    Court 
may  give  direc- 
tions as  to 
mode  of  trial 
and  extent  of 
liability. 


176. 

Power  to  deal 
with  costs 
between  all 
parties. 


177. 

Procedure 
against  co- 
defendant  for 


the  hearing  of  such  application^  may,  if  satisfied  that  there 
is  a  question  proper  to  be  tried  as  to  the  liability,  of  the 
third  party  to  make  the  contribution  or  indemnity  claimed, 
in  whole  or  in  part,  order  the  question  of  such  liability,  as 
between  the  third  party  and  the  defendant  giving  the  notice, 
to  be  tried  in  such  manner,  at  or  after  the  trial  of  the  action, 
as  the  Court  or  judge  may  direct ;  and,  if  not  .so  satisfied, 
may  order  such  judgment  as  the  nature  of  the  case,  may  re- 
quire to  be  entered  in  favour  of  the  defendant  giving  the 
notice  against  the  third  party. 

The  rule  does  not  show  how  the  Court  or  Jud^  is  to  be  satisfied 
that  there  is  or  is.  not  a  question  proper  to  be  tried  as  to  the  liability 
of  the  third  party  to  the  defendiuit,  out  it  is  presumed  it  will  be  on 
affidavits  in  the  manner  provided  by  Order  XIY.,  and  the  rule  only 
seems  to  contemplate  two  states  pf  things — either  a  question  requiring 
to  be  tried,  or  the  liability  of  the  third  party  established  at  the  appli- 
cation; but  if  the  defendant  should  fail  to  make  out  Skprimd/dcie  case 
against  the  third  party,  probably  the  CJourt  would  refuse  to  give  any 
directions,  and  then  the  third  party  would  be  dismissed  &om  the 
action. 

53.  The  Court  or  a  judge  upon  the  hearing  of  the  applica- 
tion mentioned  in  Bule  52,  may,  if  it  shall  appear  desirable 
to  do  so,  give  tte  third  party  liberty  to  defend  the  action, 
upon  such  terms  as  may  be  just,  or  to  appear  at  the  trial  and 
take  such, part  therein  as  may  bejustyanq,  generally  may  order 
such  proceedings  to  be  taken,  aoeuments  to  be  delivered,  or 
amendments  to  he  made,  and  give  such  directions  as  to  the 
Court  or  judge  shall  appear  proper  for  having  the  question 
most  conveniently  determined,  and  as  to  the  mode  and  extent 
in  or  to  which,  the  third  party  shall  be  bound  or  made  liable 
by  the  judgment  in  the  action. 

For  instances  of  directions  given  as  to  part  in  trial  to  be  taken  by 
third  parties,  siee  the  cases  of  Benecke'Y,  Frost,  1  Q.  B.  D.,  at  p.  422 ; 
Mamer  v.  Bright,  11  Ch.  D.  394,  supra. 

54.  The  Court  or  a  judge  may  decide  all  questions  of  costs, 
as  between  a  third  party  and  the  other  parties  to  the  action, 
and  may  order  any  one  or  more  to  pay  tne  costs  of  any  other, 
or  others,  or  give  such  direction  as  to  costs  a»  the  justice  of 
the  case  may  require.    . 

Under  the  former  rules  it  had  been  a  matter  of  some  conflict  whether 
the  Court  had  power  to  deal  with  costs  in  respect  to  third  parties 
brought  in.  The  Court  of  Appeal  in  Hornby  v.  Cardwdl,  8  Q.  B.  D.  329, 
overruling  some  previous  decisions,  decidea  that  there  was  power. 

55.  Where  a  defendant  claims  to  be  entitled  to  contribu- 
tion or  indemnity  against  anv  other  defendant  to  the  action, 
a  notice  may  be  issued  and  the  same  procedure  shall  be 
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adopted,  for  the  determiDation  of  such  qnestipns  between  the 
defendants,  as  would  be  issued  and  taSen  against  such  other 
defendant,  if  such  last-mentioned  defendant  were  a  third 
party ;  but  nothing  herein  contained  shall  prejudice  the  rights 
of  the  plaintiff  against  any  defendant  in  the  action. 


Ord.  XVI., 

r,  55. 

Ord.  XVII., 

rr.  1-i. 


contribution  T>r 
indeinnitj 

Under  the  former  rules  there  had  been  conflicting  decisions  as  to  nmilartothat. 
whether  this  method  of  procedure  applied  to  co-defendants,  although  *^*1°    * 
apparently  intended  by  the  Judicature  Act,  s.  24,  sub-s.  3.    {Sh^hard  P*  ^' 
Y.Beane,  2  Ch.  D.  223;  Fumeas  v.  Booth,  4  Ch.  D.  686.) 


ORDER  XVII. 
Change  oJ*  Parties  by  Death,  &a 

1.  A  cause  or  matter  shall  not  become  abated  by  reason  of     178.  (L  i, 
the  marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if     *^^*^  ^'^ 
the  cause  of  action  suryive  or  continue,  and  shall  not  becoifie  ^l^^'*^*  ^ 
defective  by  the  assignment,  creation,  or  devolution  of  any  ^eath,  Ic 
estate  or  title  pendente  lite  ;  and^  whether  the  cause  of.  action 
survives  or  noty  there  shall  be  no  abaiement  by  reason  of  the 

death  of  either  party  between  the  verdict  orfincUng  of  the  issues 
of  fact  and  the  Judgment,  but  judgment  may  in  su^h  ease  be 
entered,  notunthstanaing  the  death. 

The  latter  part  of  the  note  is.  taken  from  the  Common  Law  Pro- 
cedure Act,  1852, 8. 139,  which,  however,  is  now  repealed  by  46  &  47 
yict.  0. 49. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  de-     179.  [L  «.] 
volution  of  estate  by  operation  of  law,  of  any  party  to  a  cause  ^abstitntion  of 
or  matter,  the  Court  or  a  judge  may,  if  it  be  deemed  neces-  ^^f^^^  *" 
sary  for  the  oomplete  settlement  of  all  the  questions  involved,  *"*'*"*"* 
order  that  the  husband,  personal  representative,  trustee,  or 
other  successor  in  interest,  if  anjr,  of  such  party,  be  .made  a 

Earty,  or  be  served  with  notice  m  such  manner  and  form  as 
ereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
judge  shall  think  just,  and  shall  make  such  order  for  the  dis- 
posal of  the  cause  or  matter  as  may  be  just. 

Pending  an  appeal,  an  order  may  be  made  xmder  this  rule  by  a 
Judge  of  the  High  Court    (Eatison  v.  PatUm,  17  Ch.  D.  767.) 


interest. 


3.  In  case  of  an  assignment,  creation,  or  devolution  of  any     igo.  p.  s.] 
estate  or  title  pendente  lite,  the  cause  or  matter  may  be  con-  continuance  of 
tinned  by  or  against  the  person  to  or  upon  whom  such  estate  action. 

or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or     isi.  p.  4.] 
any  other  event  occurring  after  the  commencement  of  a  cause  Adding  party. 
or  matter,  and  causiDg  a  change  or  transmission  of  interest 
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or  liability^  or  by  reason  of  any  person  interested  coming 
into  existence  after  the  commencement  of  the  cav^sB  or  moMer, 
it  becomes  necessary  or  desirable  that  any  person  not  already 
a  party  shonld  be  made  a  party,  or  that  any  person  already 
a  party  should  be  made  a  party  in  another  capacity,  an  order 
that  .tne  proceedmgs  shall  be  carried  on  between  the  con- 
tinning  parties, '  and  stich  new  party-  of  parties  may  be 
Order  exparUi  obtained  ex  parte  on  application  to  the  Court  or  a  judge^ 
upon  an  allegation  of  suca  change,  or  transmission  of  interest 
or  liability,  or  of  such  person  mterested  having  come  into 
existence. 

The  order  will  be  made  in  Chambers,  but  may  be  discharged  on 
motion.  .  (Curtis  v.  Sheffield,  20  Ch.  D.  398.) 

The  Court  has  a  discretion,  and  may  exercise  it  under  special 
circumstances  after  twenty  years,  to  enable  the  opinion  of  the  Court  of 
Appeal  to  be  taken.    {Ibid.) 

On.  substitution  of  assi^ee  of  plaintiff,  a  second  title  to  the  action 
should  be  added,  and  fEict  of  assignment  noticed.  (Seeor  v.  Lawson, 
16  Ch.  D.  121 ;  60  L.  J.  (Ch.)  139,) 

Oh  death  of  a  defendant  an  order  obtained  by  plaintiff  to  carry  on 
the  action  against  the  representatiyes  does  not  enable  them  to  continue 
a  counter-claim  without  a  separate  order.  (Andrew  v.  Aitken,  21  Ch.  D. 
175.) 


182.  [L  6.] 

Service  of . 
order. 


188.  [L  6.] 

Person  served 
or  guardian 
ad  litem  may 
apply  to  dis- 
charge or  vary 
order. 

Twelve  days. 

184.  p.  7.] 

Where  no 
guardian  ad 
liteniy  order  no 
effect  till 
twelve  days 
after  one 
appointed. 


5.  An  order  obtained  as  in  the  last  preceding  Bole  men- 
tioned shall)  unless  the  Court  or  judge  snail  otherwise  direct, 
be  served  upon  the  continuing  party  or  parties,  or  their  soli- 
citors, and  also  upon  each  sucn  new  part^,  unless  the  person 
makinjv  the  application  be  himself  tne  only  new  party;  and 
the  order  shall  from  the  time  of  such  service,  subjject  never- 
theless to  the  next  two  following- Bules,  be  binding  on  the 
persons  served  therewith,  and  every  person  served  therewith 
who  is  not  already  a  party  to  the  cause  or  inattei*  shall  be 
bound  to  enter  an  appearance  thereto  within  the  same  time 
and  in  the  same  manner  as  if  he  had  been  served  with  a  writ 
of  summons. 

6.  Where  any  person  who  is  under  jio  disability,  or  under 
no  disability  other  tl^an  coverture,  or  being  under  any  dis- 
bility  other  than  coverture,  but  having  a  guardian  ad  litem 
in  tlie  cause  or  matter,  shall  be  served  with  such  order  as  in 
Bule  4  .mentioned,  such  person  may  apply  to  the  Court  or  a 
judge  to  discharge  or  vary  such  order  at  any  time  within 
twelve  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other 
.than  coverture,  and  not  havings  a  guardian  ad  litem  in  the 

cause  or  matter,  is  served  with  any  order  as  in  Eule  4  men- 
tioned, such  person  may  apply  to  the  Court  or  a  Judge  to 
discharge  or  vary  such  order  at  any  time  within  twelve  days 
from  the  appointment  of  a  guardian  ad  litem  for  such  party, 
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and  nntil  such  period  of  twelve  dayd  shall  have  expired,  snch 
order  shall  have  no  force  or  effect  as  against  such  last- 
mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter 
dies'  and  the  cause  of  acUon  survives,  but  the  person  entitled 
to  proceed  fails  to  proceed,  the  defendant  (or  the  person 
against  whom  the  cause  or  matter  may  be  continued)  may 
apply  "by  summcms  to  compel  the  plaintiff  (or  the  person  en- 
titled t6  proi[*eed)  to  proceed  within  such  time  as  may  be 
ordered:  and  in  default  of  such  proceeding,  judgment  may 
be  entered  for  the  defendant,  or,  as  the  case  may  be,  for  the 
person  against  whom  the  cause  or  matter  might  have  been 
continuQa ;  and  in  such  case,-  if  the  plaintiff  has  died,  execu- 
tion may  issue  as  in  the  case  provided  for  by  Order  XLII., 
Kule23. 

Taken  from  Common  Law  Procedure  Act,  1854,  &  92 ;  which  section 
however  is  among  those  repealed  by  46  dk  47  Vict.  c.  49. 

9.  Where  any  cause  or  matter  becomes  abated,  or  in  the 
case  of  any  such  change  of  interest  as  is  by  this  Order  pro- 
vided for,  the  solicitor  for  the  plaintiff  or  person  having,  the 
conduct  of  the  cause  or  matter,  as  the  case  mav  be>  shall 
cej*tify  the  fact  to  the  proper  ofiScer,  who  shall  cause  aii 
entry  thereof  to  be  made  in  the  Cause-book  opposite  to  the 
name  of  such  cause  or  matter.' 

10.  >Where  any  cause  or  matter  shall  have  been  standing 
for  one  year  in  the  Cause-book  marked  as  "  abated,"  or  stand- 
ing over  generally,  such  cause  or  matter  at  the  expiration  of 
the  year  shall  be  struck  out.  of  the  Cause-booL  • 


Ord.  XVII., 

rr.  7-10. 

Ord.  XVIIL, 

r.  1. 


185. 

Where  action 
not  proceeded 
with,  defendant 
may  app}y  to 
enter  judg- 
ment in 
default,  &c. 


186.  [0.  0. 

XXL  7.] 

Fact  of  abate- 
ment, &c., 
certitied. 


187.  [C.  0. 
xxL8.] 

Causes  abated 
struck  out 
after  one  year. 


•  ORDEB  XVIIL 

Joinder  op  Causes  op  Action. 

.  1.  Subject  to  the  following  Eules  of  this  Order,  the  plain-   iss.  [xviL  I'.J 
tiff  may  unite  in  the  same  action  several  causes  of  action,  ah  causes  of 
but  if  it  appear  to  the  Conrt  or  a  judge  that  any  such  causes  action  may  b« 
of  action  cannot  be  oonTeniently  tried  or  disposed  of  together,  {^^geveraniT* 
the  CJourt  or  judge  may  order  separate  trials  of  any  of  such 
causes  of  a(*tion  to  be  had,  or  may  make  such  other  order  as 
may  be  necessary  or  expedient  for  the  separate  dispose^ 
thereof. 

In  an  action  to  have  agreement  to  enter  into  a  joint  speculation  can- 
celled on  the  ground  of  misrepresentation,  or  in  the  alternative  to 
have  the  jMurtnerfehip  dissolved  and  accounts  taken,  the  Court  0f 
Appeal  thought  there  would  be  no  inconvenience  in  trying  the  two 
causes  of  action  together.    {Bagot  v.  Boston  (C.A.),  7  Ch.  D.  1.) 
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Ord.  XVIII., 
rr.  2,  5. 

189.  [xviL  2.] 

Claim  for 
mesne  profits, 
&c.,  may  be 
joined  with 
action  for 
"recovery  of 
land. 


190.  [xTii  8.] 
Or  actions  by 
trustee  in 
bankruptcy. 

191.  [xva  4.J 
'  ^j  or  against 

husband  and 
wife. 

192.  [xTil.  5.] 
By  or  against 
executor. 


2.  No  cause  of  action  shall,  unless  by  leave  of  the  Court  or 
a  judge,  be  joined  with  an  action  for  the  recovery  of  land, 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent, 
or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  raider 
which  the  same  or  any  part  thereof  are  h^ld,  or  for  any  vyrong 
or  injury  to  the  premises  claimed. 

The  last  cl&use  as  to  injury  to  the  premises,  and  that  as  to  double 
value,  are  new. 

Application  for  leave  to  join  causes  of  action  under  this  rule  must 
be  made  before  issuing  the  writ.  (In  re  Filcher,  Filcher  v.  Einds 
(C.A.),  11  Ch.  B.  905.) 

Joinder  of  claim  to  recover  land  and  other  causes  of  action  held 
embarrassing  in  counter-claim.    (Compton  v.  Preston,  21  Ch.  D.  138.) 

An  action  to  establish  title  only  is  not  an  action  for  recovery  of  land 
within  the  meaning  of  this  rule  (per  Jessel,  M.R,  GledhtU  v.  Hunter, 
14  Ch.  D.  492),  although  Hall,  V.C,  thought  otherwise  in  Whetstone  v. 
Dewis,  1  Ch.  B.  99. 

So  an  action  for  foreclosure  is  not  within  it  (per  Jessel,  M.B., 
Tawdl  V.  Slate  Co.,  3  Ch.  D.  629),  but  a  mortgagee  obtaining  a  decree 
for  foreclosure  does  **  recover "  the  land  within  the  meaning  of  the 
Statute  of  Limitations,  3  &  4  Wm,  4,  o.  27;  Heath  v.  Pu^h  <C.A.), 
6  Q.  B.  D.  345;  (H.  of  L.)  7  Ap.  Cas.  235. 

Leave  will  bB  given  to  join  in  action  for  recovery  of  land,  the  de- 
livery of  a  deed  relating  to  it,  and  to  join  actions  for  recovery  of  real 
and  personal  estate  comprised  in  the  same  instrument  (Cook  v.  Ench- 
march,  2  Ch.  D.  111.) 

Li  AUen  v.  Kennet,  24  W.  B.  845,  leave  was  given,  if  leave  was 
necessary,  to  join  a  claim  for  the  appointment  of  a  receiver  with  a 
claim  for  recovery  of  land. 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
unless  by  leave  of  the  Court  or  a  juage,  be  joined  with  any 
claim  by  him  in  any  other  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  bv  or  against  either  of  ttem  separately. 

5.  Claims  by  or  against  an  executoi:  or  administrator  a3 
such  may  be  joined  with  claims  by  or  against  him  personally, 
provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  is  sued  as  executor  or  administrator. 

Counts  for  claims  for  which  the  executors  were  personally  liable 
could  not  formerly  be  joined  with  counts  for  claims  for  which  the  tes- 
tator's estate  was  liable,  and  so  in  claims  by  executors,  in  some  cases  it 
is  very  doubtfol  in  which  is  the  liability  or  the  right  of  action.  (See 
Williams  on  Executors.  Some  of  the  leading  cases  on  this  sul^ect  are 
reviewed  by  Hellish,  L. J.,  in  FarhaU  v.  FarhaH,  L.  R  7  Ch;  123.) 

Undj3r  this  rule  judgment  may  be  given  de  bonis  propriis  or  de  bonis 
testatorjs  as  the  case  may  require. 

Where  a  plaintiff  sues  in  a  personal  character  only,  the  defendant 
cannot  under  this  rule  join  in  a  counter-claim  against  the  plaintiff 
— claims  against  the  plaintiff  as  executor.  (Macdonald  v.  Carington, 
4  C.  P.  D.  28.) 
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6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims       ,;  g_9 .' 
by  them  or  any  of  them  separately  against  the  same  de-     Ord.  xix., 
fendant.  "^•i*^. 


198.  [xvii.  6.] 
See  Ord..XVL,  r.  1.  joint  claims 

joined  with 

7.  The  last  three  preceding  Eules  shall,  be  subject  to  ^^^^'^ 
Enles  1,  8,  and  9  of  this  Order.  *  Su^ecJT^    '' 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in  severance. 
the  same  ^tion  several  canse?  of  action  which  cannot  be   195.  [xvii  8.] 
dbnveniently  disposed  of  together,  may  at  any  time  apply  t6  Application 
the  Coujt  or  a  judge  for  an  order  confining  the  action  to  ^o''^^«'^*'»^«- 
such  of  the  causes  of  action  as  may  be  conveniently  disposed 

of  together.  • 

9.  If^  on  the  hearing  of  such  application  as  in  the  last  pre-   196.  [zviL  9.] 
ceding  Rule  mentioned,  it  shall  appear  to  the  Court  or  a  judge  Order  for 
that  the  causes  of  action  are  such  €ts  cannot  all  be  con-  severance  if 
veniently  disposed  of  together,  the  Court  or  Jadge  may  order  ienient.^^^^^" 
any  of  such  causes  of  action  to  be  excluded,  and  consequential 
amendments  to  be  m,ade,  and  may  make  such  order  as  to  costs 

•as  may  be  just. 


OEDEE  XIX. 
Plbadino  Generally. 

1.  The  following  rules  of  -pleading  shall  be-  used  in  the    197.  [xix.  l.] 

High  Court  of  JtTstice.  Pleading  in 

High  Coi\rt. 
This  rule  is  wide  enotigh  to  include  divorce  proceedings,  but  by 
Ord.  LXVni.,  r.  1,  these  rules  are  not  to  affect  the  procedure  or 
practice  in  proceedings  for  divorqe,  and  other  matrimonial  causes. 

2.  The  plaintiff  shall,  8t%*iec^^^A€jproi;m6nso/Or(Z^.YX,    198.  (xix.  2, 
and  at  sucn  time  and  in  such  manner  as  therein  prescribed,      »mend^d.) 
deliver  to  the  defendant  a  statement  of  his  jclaim,  and  of  the  M^jf^^y  0^ 
relief  or  remedy  to  which  he  claims  to  be  entitled.     The  ^^*  *^^^* 
defendant  shall,  suhjeet  to  the  provisions  af  Order  XXl.,  and 

at  such  time  and  in  such  manner  as  therein  prescribed, 
deliver  to  the  plaintiff  his  defence,  set-off,  or  connterclaim 
(if  any),  and  the  plaintiff  shall,  subject  to  the  provisions  of 
Order  XXIIL,  and  at  such  time  and  in  such  manner  as 
therein  prescribed,  deliver  his  reply  (if  any)  to  such  defence, 
set-off,  or  counter-claim,  Sueh  statements  shall  be  as  brief 
as  the  nature  of  the  case  will  admit,  and  the  taxing  officer  in 
adjusting  the  costs  of  the  action  shall  at  the  instance  of  any 
party,  or  may  without  any  request,  inquire  into  any  unne- 
cessary prolixity,  and  order  the  cosibs  occasioned  by  such 
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Ord.xix^     prolixity  to  be  borne  by  the  piirty  chargeable  with  the 
rr.  2,  3:       same. 

By  Ord.  XX.,  r.  la,  no  statement  of  claim  shall  be  deliyered  when  the 
writ  is  specially  indorsed  under  Ord.  III.,  r.  6,  and  in  other  cases 
(Ord.  XX.,  r.  lb,  c,  d,  e)  it  need  not  be  delivered  nnless  required  by 
the  defendant. 

For  Probate  and  Admiralty  i^jtions^see  Ord.  XX.,  rr.  2,  3. 

But  a  defence  will  always  be  required  unless  the  claim  is  admitted. 

199.  [adz.?.]       3.  A  defendant  in  an  action  may  set-off  or  setAip,  by  way 

Set-eff  and        of  counter-claim  against  the  claims  of  the  plaintiff,  any  right 

counter-claim,    or  claim,  whether  such  set-off  or  counter-claim  sound   in 

damages  or  not,  and  such  set-off  or  counter-claim  shall  have 

the  same  effect  as  a  cross-action,  so  as  to  enable  the  Court  to 

pronounce  a  final  judgment  in  the  same  action,  both  on  tbe 

original  and  on  the  cross-claim.-    But  the  Court  or  a  judge 

may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the 

•  opinion  of  the  Court  or  judge  such  set-off  or  counter-claim 

cannot  be  conveniently  disposed  of  in  the  pending  action,  ot 

ought  not  to  be  allowed,  refuse  permission  to  the  defendant 

to  avail  himself  thereof. 

The  distinction  between. set-off  and  counter-claim  chiefly  becomes 
material  on  the  question  of  costs.  (See  Baines  v.  Bromley  (C.A.), 
6  Q.  B.  D.  691,  and  notes  to  Ord,  LXV.,  post)    . 

Set-off  before  the  Judicature  Acts  could  only  be  pleaded  where  there 
were  mutual  debts,  and  if  the  defendant's  claim  exceeded  the  plaintiff's 
he  had  to  bring  a  cross-action  to  recover  the  balance. 

Now  by  means  of  s.  24,  sub-s.  3  of  the  Act  of  1873,  and  this  rule,  a 
defendant  may  claim  and  recover  against  the  plaintiff  in  the  same 
action  any  debt,  damage,  or  relief  for  wl^ch  he  might  have  brought  a 
cross-action,  but  not  unless  the  cause  of  action  and  the  cause  of 
counter-claim  arise  between  the  parties  in  the  same  capacity.  Thus 
in  an  action  brought  by  a  plaintiff  in  his  personal  capacity,  a  defendant 
cannot  set  up  a  counter-claim  against  the  plaintiff  as  an  executor. 
XMacdoncUd  v.  Caringt<m\  4  C.  P.  D.  2^) 

A  counter-claim  need  not  be  connected  with  or  of  the  same  nature 
as  the  claim  (Hodson  v.  Mochi,  8  Ch.  D.  569),  a  counter-claim  amongst 
other  things  for  detinue  in  action  for  debt  (see  also  Beddall  v.  Madtland, 
17  Ch.  D.  at  p.  181),  where  it  was  held  not  to  be  limited  to  causes  of 
action  which  have  arisqn  before  the  date  of  the  writ  in  the  action  (per 
Fry",  J.,  notwithstanding  a  decision  of  Jessel,  M.R.  (Original  Hartlepool 
Collieries  Co,  v.  Gibb,  5  Ch.  D.  718)  to  the  contrary;  see  also  Toke.y, 
^ncfrew^s,  8  Q.  B.  D.  428). 

The  Court  has  power  under  the  latter  portion  of  the  rule  to  excliide 
a  counter-claim,  wjiich  cannot  conveniently  be  tried  With  the  claim ; 
xor  instance,  counter-claim  for  libel  in  action  'for  rent  (Rotheram  v. 
Frifst,  28  W.  R.  277,  the  point  arose  on  affiilavits  under  Ord.  XIV.), 
or  where  the  counter-clann  would  unduly  delay  the  action  (Qray  v. 
Webb,  21  Ch.  D.  802). 

This  power  is  also  given  by  Ord.  XXI.,  r.  15.    . 

A  coimter-claim  is  not  a  cross-action,  but  every  proceeding  under  it 
is  to  T)e  treated  as  if  the  counter-claim'  were  a  cross-action.  (See 
McGorvan  v.  Middleton  (C.A.),  52  L.  J.  Q.  B.  355.) 


Digitized  by 


Google 


Eulea  of  the  Supreme  Court,  1883. 


179 


,  Where  the  oounter-olaim  inyolves  questions  between  the  defendant* 
aiid  the  plaintiff  along  with  other  persons,  see  Ord.  XXL,  r.-ll. 

Claims  for  contribution  or  indemnity  against  third  persons  or  co- 
defendants  are  dealt  with  in  Ord.  XVl.,  rr.  48-56. 

4.  Every  pleading  shall  contain,  and  contain  only,  a  Ele- 
ment in  a  summary  form  of  the  material  facts  on  which  the 
pisirty  pleading  relies  for  his  claim  or  defence,  as  the  case 
may  be,  but  not  the  evidence  by  which  they  are  to  be  proved 
and  shall,  when  necessary,  be  divided  into  paragraphs, 
numbered  consecutiv^lyi  Dates,  sums,  and  numbers  shall  be 
expressed  in  figures  and  not  in  words.  Signature  of  counsel 
shall  not  be  necessary ;  hut  where  pleadings  have  been 
settled  by  counsel  or  a  special-pleader  thev  shall  be  signedl 

*by  him ;  and  if  not  so  settled  they  shall  be  signed  by  the! 
solicitor,  or  by  the  party  if  he  sues  or  defends  in  person.        | 

The  Rule  Committee  of  Judges  have  not  followed  the  resolution  of 
Lord  Coleridge's  Committee  recommending  th^t  no  pleadings  shall  be 
allowed  unless  by  order  of  a  judge,  but  in  the  forms  given  in  the 
appendix  have  shown  how  the  material  facts  may  generally  be  stated 
in  a  summary  form. 

Signature  of  counsel.] ' 
*  It  was  the  practice  in  Chancery  before  the  Judicature  Acts,  but.not 
at  Common  Law,  for  counsel  to  sign  pleadings,  now  it  is  required 
whenever  the  pleadings  have  been  settled  by  counsel  or  special- 
pleader. 

5.  The  forms  in  Appendices  C,  D.,  and  E.,  when  appli- 
cable, and  where,  they  are  not  applicable  forms  of  the  like 
character,  as  near  as  may  be,  shall  be  used*  for  all  pleadings, 
and  where .  such  forms  are  applicable  fmd  sufficient  any 
longer  forms  shall  be  deemed  prolix,  and  the  costs  occa- 
sioned by  such  prolixity  shall  be  disallowed  to  or  borne  by 
the  party,  so  using  the  same,  as  the  case  inay  be.    ' 

Costs  occasioned  by  prolixity.    See  also-r*2. 

6.  In  all  cases  in  which  the  party  pleading  relies  on  any 
misrepresentation,  fraud,  breach  of  trust,  wilful  default,  or 
undue  mfluence,  and  in*  all  other  cases  in  which  particulare* 
may  be  necessary  beyond  such  as  are.  exeibplified  in  the 
forms  aforesaid,  particulars  (with  dates  and  items  if  neces- 
sary) shdl  be  stated  in  the  pleading ;  provided  that;  if  the 
particulars  be  of  debt,  expenses,  or  damages,  and  exceed 
three  folios,  the  fact  must  be  so  stated,  vrith  a  reference  to 
full  particular^  already  delivered  or  to  be  delivered  with  the 
pleading. 

-  It  has  long  been  the  practice  when  one  party  relies  on  iraud,  that 
the  other  party  could  call  on  him  to  give  particulars  of  the  fraud 
relied  upon;  and  in  any  case,  when  genenQ  allegations  are  made  in  the 
pleadings,  the  other  side  are  entitled  to  particulars,  the  object  of  which 

N  2 


Ord.  XIX., 
rr.  3-6. 


200.  Odz.4, 
amei^ded.) 

Pleadings  to 
contain 
material  facts 
only. 


Signature  to 
pleadings. 


201.  (ziz.  4, 
amended.) 
Forms  to  be 
used. 


When  parti- 
culars to  be 
given,  and  how. 
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Ord.  XIX., 
rr.  6-10. 


908. 

Further  state- 
ment  or 
particulars. 

204. 

(r.  21,  H.  T. 
1853.) 
Time  for  plead- 
iDg  pending 
particulars. 


is  to  limit  the  generality  of  the  pleadings,  and  enable  the  party  to 
know  accurately  what  is  the  case  to  be  brought  against  him.  Thus,  in 
an  action  for  wrongful  dismissal,  if  the  defendant  relies  on  misconduct 
as  a  justification,  the  plaintiff  is  entitled  to  know  the  particular  acts 
of  misconduct  allegea.  (See  judgment  of  Thesiger,  L.J.,  in  Saunders 
V.  Jbwe^  (C.A.),  7  Ch.  D.  435,  450.) 

7.  A  farther  and  better  statement  of  the  nature  of  the 
claim  or  defence,  or  further  and  better  particulars  of  any 
matter  stated  in  any  pleading,  notice,  or  written  proceeding 
requiring  particulars,  may  in  all  cases  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just. 

8.  The  party  at  whose  instance  particulars  have  been 
delivered  under  a  judge's  order  shall,  unless  the  order  other- 
wise provider,  have^the  same  length  of  time  for  pleading* 
after  the  delivery  of  the  particulars  that  he  had  at  the 
return  of  the  summons,  ^ve  as  in  this  Bule  provided^  an 
order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate 'as  a  stay  of  proceedings,  or  gi?e  any 
extension  of  time. 

This  .follows  the  principle  of  r.  21,  Hilary  Term,  1853,  t.c  thfe  time 
for  pleading  continues  to  nm  until  the  summons  is  returnable,  and 
then  if  an  order  is  made  for  particulars  the  time  ceases  to  run*  as  from 
that  time  until  the  particulars  aire  delivered. 

If,  however,  the  summons  is  dismissed,  the  party  has  only  the 
remainder  of  the  original  term  in  which  to  deliver  his  pleading,  or  if 
that  has  already  expired,  the  rest  of  the  day  only,  the  practice  being 
that,  pending  the  hearing  of  the  summons,  pleadings  need  not  be  de- 
livered.   XI  is  presumed  that  this  practice  is  not  altered  by  this  new 

rule. 

■  •  . 

9.  Every  pleading  which  shall  contain  less  than  ten  folios 
(every  figure  being  counted  as  one  word)  piay  be  either 
printed  or  written,  or  partly  printed  and  partly  written,  and 
every  other  pleading,  not  being  a  petition  or  summons,  shall 
be  printed. 

See  Ord.  LXVI.  for  regulations  as  to  printing. 

206.  [zix.6.]  10.  Every  pleading  or  other  document  required  to  be 
delivered  to  a  party,  or  between  parties,  shall  be  delivered 
in  the  manner  now  in  nse  to  the  solicitor  of  every  party 
who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
appear  by  a  solicitor;  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document  shall  be 
delivered  by  being  filed  with  the  proper  oflSqer. 

Filing  documents  when  party  does  not  appear.] 

This  has  been  held  to  include  notices  of  motion.    (Dymond  v.  Croft 

(C.A,),  3  Ch.  D.  512  ;  Morton  v.  Milhr  (C.A.),  3  Ch.  D.  516.) 
In  Charlton  v.  Dickie^  13  Ch.  D.  160,  after  notice  of  trial  given,  one 

defendant  became  bankrupt,  and  his  trustee  was  served  with  an  order 


205.  [ziz.  5.] 

When  to.be 
printed. 


Delivery,  bow 
made. 
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of  revivor,  but  did  not  enter  an  appeartunce.    Held,  that  no  furtheif      Ord.  XIX., 
filing  of  documents  or  notice  of  trial  was  necessary.  'r.  10-13. 

When  the  pleadings  are  filed  the  date  of  filing  must  be  printed  or 
written.    (Ord.  LXI.,  r.  16.) 

IL  Every  pleading  shall  be  delivered  between  parlies,    807.  [xlx.  7.] 
and  shall  be  marked  on  the  face  with  the  -date  of  the  day  on  Date,  &c ,  to 
which  it  is  delivered,  the  reference  to  the  letter  and  number  ^  marked. 
of  the  action,  the  division  to  which  the  judge  (if  any)  to 
whom  the  action  is  assigned  belongs,  the  title  of  the  action, 
and  the  description  of  the  pleading,  and  shall  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor  and 
agent,  if  any,  delivering  the  same,  or  the  name  and  address 
of  the  party  delivering  the  same  if  he  does  not  act  by  a 
solicitor.  « 

It  is  presupied  that  in  admihistratiye  actions  they  will  still  be 
entitled,  in  accordance  with  the  order  of  February,  1876,  e.g.,  In  the 
Matter  of  the  Estate  of  A.  B.  Between  C.  D.,  plaintiff^  and  X.  Y., 
defendant 

12.  Nothing  in  these' Rules  contained  shall  aflfect  the  208. 4;xix.  la] 
right  of  any  defendant  to  plead  not  guilty  by  statute.    And  Not  guilty  by 
every  defence  of  not  guilty  by  statute  shall  have  the  same  ***^"^«* 
effect  as  a  plea  of  not  goilty  by  statute  has  heretofore  had. 

But  if  the  defendant  so  plead,  he  shall  not  plead  any  other 
defence  to  the  saino  cause  of  action  without  the  leave  of  the 
Ck)urt  or  a  judge. 

See  Ord.  XXI.,  r.  19,  post 

The  statute  21  Jac.  1,  c.  4,  s.  4,  enabled  the  defendant  in  any  penal 
aclion,  &c.,  to  plead  the  general  Issue  and  give  in  evidence  the  special 
matter  entitling  the  defendanf  to  be  discharged  from  the  information 
suit  or  Action.        .  ^ 

This  applies  to  actions  by  informers,  but  not  by  the  party  aggrieved. 
iFire  Y.  Bousfield,^  (IB.  100.) 

Various  other  statutes  enable  p^sons  acting  in  a  public  capacity  to 
plead  in  the  same  way ;  but  the  privilege  of  so  pleading,  conferired  by 
local  and  personal  acts  prior  to  1842,  was  taken  away  by  6  &  6  Vict. 
c.  97,  s.  3,  which,  however,  does  not  apply  to  Acts  passed  since  that 
date.    (Boden  v.  Smith,  18  L.  J.  (C.P.)  121.) 

When  a  defendant  pleads  in  this  form  he  should  insert  in  the 
margin  of  the  plea  "  By  statute,"  and  give  the  reference  to  the  statute 
or  statutes  and  section,  and  state  whether  public  or  otherwise. 
(Ord.  XXI.,  r.  19.) 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a'  20$.  [xix.  17.] 
petjticxn  or  summons,  if  not  domed  specifically  or  by  neces-  Allegations  not 
sary  implication,  or  stated  to  be  not  admitted  in  the  pleading  denied  deemed 
of  the  opposite  party,  shall  be  taken  to  be  admitted,  except 
as  against  an  infant,  lunatic,  or  person  of  unsound  mind  not 
so  found  by  inquisition. 

Merely  to  say,  "  The  defendant  puts  the  plaintiffs  to  proof  of  the 


admitted. 
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Or*.  XIX., 
rr.  13-17. 


210. 

Averment  of 
conditions  pre- 
ceclent  un- 
necessary. 


211.  (zix.  18, 
amended.) 

Issues  of  fact 
or  law  to  be 
distinctly 
raised. 


Beveral  all^ations  in  their  statement  of  claim/^  is  not  a  denial.  (Earri§ 
V.  Gamble,  7  Ch.  D.  877.) 

A  defendant  must  not,  by  trayersing  as  a  whole  seyeral  all^ations, 
leave  it  uncertain  which  of  the  allegations  he  means  to  deny.  {Byrd 
V.  i^t^nn  (C.A.),  7  Ch.  D.  284.) 

But  amendment  of  a  mere  error  will  be  allowed  if  it  was  h^md  fide 
intended  to  deny  each  aUegation  specifically..  (TUdedey  v.  Harper, 
10  Ch.  D.  893.) 

"  The  defendant  denies  that  the  terms  of  the  arrangement  between 
himself  and  the  plaintifOs  were  definitely  agreed  upon  as  alleged/' 
held  evasiye,  and  phuntiff  entitled  to  judgment  on  admissions  xmder 
Ord.  XXXIL,  r.  d  (former  r.  11  of  Ord.  XL.).  (2^wy  v.  EddswoHh, 
3Ch.D.637.) 

14.  Any  condition  precedent^  the  performance  or  occur* 
rence  of  which  is  intended  to  be  contested,  shall  be  distinctly 
specified. in  his  pleading  by  the  plaintiff  or  defendant  ^as 
toe  case  may  be) ;  and,  subject  thereto,  an  averment  of  the 
performance  or  occurrence  of  all  conditions  precedent,  neces- 
sary for  the  case  of  the  plaintiff  or  defendant,  shall  be  implied 
in  his  pleadino;. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must 
raise  by  his  pleading  all  matters  which  show  the  action  or 
eov/rUer-claim  not  to.  he  maintainahley  or  that  the  transaction  is 
either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply,  as  the  case  may  be,  as  if  not  raised 
would  be  likely  to  take  the  opposite  party  by  surprise,  or 
would  raise  issues  of-  fact  not  arising  out  of  the  preceding 
pleadings,  as  for  instance,  fraud.  Statute  of  Limitations, 
releas^j  payment,  performance,  facts  shomng  illegality  either 
by  statute  or  common  law,  or  Statute,  of  Frauds. . 

This  rule  is  amended  in  consequence  of  Ihe  abolition  of  demurrer 
by  Ord.  XXV.,  and  therefore. any  ground  which  "would  have. been  a 
^und  of  demurrer  will  now  be  raised  in  the  defence  on  reply  to 
counter-claim. 


212.  Lzix.  19.] 

Allegations 
ihioiisiftent 
with  previous 
pleading  not 
allowed. 

218.  [ziz.  20.] 

General  denial 
not  allowed. 


16.  No  pleading,  not  being  a  petition  or  sammomi,  shall, 
except  by  way  of  amendment,  raise  any  new  ground  of  claim 
or  contain  any  allegation  of  fact  inconsistent  with  the  previous 
pleadings  of  the  party  pleading  the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  state* 
ment  qf  defence  to  .deny  generally  the  grounds  alleged  by 
the  stateQient  of  claim,  or  for  a  plaintiff  in  his  reply  to  deny 
generally  the  grounds  alleged  in  a  defence  oy  way  of 
counter-claim,  but  each  party  must  deal  specifically  ^ith 
each  allegation  of  fact  of  which  he  does  not  admit  the  truth, 
.except  damages. 

Joinder  of  issue  on  a  counter-claim  is  not  sufficient    {Benbow  v. 
Low,  13  Ch.  D.  653.) 
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18.  Subject  to  the  last  precediDg  Eule,  the  plaintiflf  by     Ord.  xix., 
his  reply,  may  ioin  issue  upon  the  defence,  and  each  party  in      rr.  18-23. 
his  pleading  (if  any)  subsequent  to  reply  may  join  issue  ^ia  r^^  ai  i 
upon  the  previous  pleading.     Such  joinder  of  issue  shall  j^^^^^  ^f 
operate  as  a  denial  of  every  material  allegation  of  facts  in  issue. 

the  pleading  upon  which  issue  is  joined,  but  it  may  except 
any  facts  which  the  party  may  be  willing  to  admit,  and  shall 
then  operate  as  -a  denial  of  the  facts  not  so  admitted. 

19.  when  a  party  in  any  pleading  denies  an  allegation  of  216.  [xix.  22.] 
fact  in  the  previous  pleading  of  the  opposite  party,  he  must  Evasive  denial 
not  do  so  evasively,  but  answer  the  point  of  substance.  ^^^  »Uowed. 
Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 

money,  it  shall  not  be  sufiSdent  .to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received 
thai  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  allegation  is  made  with  divers  circum- 
stances, it  BheH.  not  be  sufficient  to  deny  it  along  with  those 
circumstances. 
See  note  to  r.  13.  • 

20.  When  a  contract,  promise,  or  agreement  is  allejged  in  216.  [xix.  28.] 
any  pleading,  a  bare  denial  of  the  same  by  the  opposite  Effect  of  bare 
party  shall  be  construed  only  as  a  denial  in  fact  of  the  denial  of 
express  coniTAct,  promise^  or  agreement  alleged,  or  of  the  c®***'**^*-- 
^matters*  of  fact  from  which  the  sams  may  he  implied  bu  icCw^ 

and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of 
such  contract,  promise,  or  agreement,  whether  with  reference 
to  the  Statute  of  Frauds  or  otherwise. 

Denial  of  legality  or  BuflSciency  in  law,  &c.,  must  be  specially 
.raised.    (See  r.  15.)  ' 

If  a  defendant  intends  to  rely  on  the4Btatnte  of  Frauds  as  a  defence, 
he  must  so  state  in  his  defence.  (Clarke  v.  Ckdlow  CCA.),  46  L.  J. 
(Q.B.)  53. 

And  he  should  also  state  the  facts  shewing  how  that  defence  is 
applicable,    ^ullen  v.  Sndus,  48  L.  J.  (C.P.)  394.)  • 

21.  Wherever  the  contents  of  any  docun^ent  are  material,  «i7.  [xix.  24.] 
it  shall  be  sufficient  in  any  pleading  to  state  the  effect  Contents  of 
thereof  as  briefly  as  possible,  without  setting  out  the  whole  ^^^?**  ^ 

or  any  part  thereof  unless  the  precise  words  of  the  document  **        ^'   ^'  . 
or  any  part 'thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  218.  [xix.  25.] 
intention,  knowledge,  or  other  condition  of  the  mind  of  any  Allegations  of 
person,  it  shall  be  sufficient  to  allege  the  same  as  a  fa6t,  ^*^*^®»  ^^^^ 
without  setting  out  the  circumstances  from  which  the  same 

is  to  be  inferr^. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  219.  (xix.  26, 
of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  *  jf ™®°.^®^'^f ' 
such  notice  as  a  fact,  unless  the  form  or  the  precise  terms  of  noJf *  ***^  ^ 
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22iO.  [ziz.  87.] 

Implied  con- 
tract how 
alleged. 


281.  [ziz.  88.] 

Presumption 
of  law. 


888. 

.  Technical  ob- 
jections. 

888.[zzviil, 

in  part 
amended.] 
Strilcing  out 
embarrassing 
matter. 


such  notice,  or  the  circumstances  from  which  such  notice  is  to 
he  inferredy  be  material. . 

24.  Whenever  any  contract  or  any  relation  between  any 
persons  is  to  be  imph'ed  from  a  series  of  letters  or  conver- 
satioDSy  or  otherwise  from  a  number  of  circumstances,  it  shall 
be  sufficient  to  allege  such  eoi)tract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  lettefs,  conversations,  or  circum- 
stances without  setting  them  out  in  detail.  And  if  in  such 
case  the  person  so  pl/sading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  delations  than  one  as  to  be  iqiplied 
from  such  circumstances,  he  may  state  the  same  in  fhe 
alternative. 

25.  Neither  party  need  in  any  pleading  allege  any  matter 
of  fact  which  tne  law  presumes  in  his  favour  or  as  to  which 
the  burden  of  proof  lies  upon  the  other  side,  unless  the  same 
has  first  been  specifically  denied:  U.g,,  consideration  for'a^ 
bill  of  exchange,  where  the  plaintin  sues  only  on  the  bill, 
and  not  for  the  consideration  as  a  substantive  ground  of 
claim). 

26.  No  technical  ohjection  shall  be  raised  to  any  pleading' 
on  the  ground  of  any  alleged  want  of.  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  pro- 
ceedings order  to  be  struck  out  or  amended  any  matter  in 
any  indofsem^nt  or  pleading  which  may  be  tmnecessary  or 
scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action ;  and  may  in  any  such  case, 
if  they  or  he  shall  think  fit,  order  the  costs  of  the  application 
to  he  paid  as  hetween  solicitor  and  client. 

Under  the  corresponding  rule  in  the  former  Itnl^  it  was  held  that 
when  a  statement,  of  olaun  contained  matters,. some  of  which  were 
unintelligible,  some  irrelevant,  some  abusive,  the  whole  might  be 
struck  out.    (Cashin  v.  Cradock  (C.A.),  3  Ch.  D.  880.) 

Striking  out  pleadings  is  a  matter  of  discretion,  and  except  in 
extreme  cases,  or  when  the  judge  hsA  acted  on  a  wrong  principle,  the 
Court  of  Appeal  will  not  interfere  (  Watson  v.  Roduodl  (C.A.),  3  Ch.  D. 
380),  but  the  Court  of  Appeal  will  exercise  its.  own  discretion.  (Davy 
V.  Garrett  (C.A.),  7  Ch.  D.  473.) 

A  general  statement  in  an  action  for  recovery  pf  l^Uid  that,  by  certain 
deeds,  wills,  and  documents  in  the  defendant's  possession  (without 
further  description),  the  plaintiff  is  entitled  to  possession,  is  embarras- 
sing.   {PhUlipps  V.  FhUlipps  (C.A.y  4  Q.  B.  D.  127.) 

Joint  claim  by  vendor  of  goods  and  indorsee  of  bill  of  exchange 
given  for  the  price  held  embarrassing.  (Smith  v.  Bichardson^  4  C.  P.  1). 
112.) 

In  action  claiming  right  of  way  it  is  embarrassing  not  to  state  the 
nature  of  the  title  claimed,  and  the  termini  and  direction  of  the  way. 
{Harris  v.  Jenkins,  22  Ch.  D.  481.) 

"thQ  mere  fact  of  a  para^ph  stating  a  scandalous  fioct  does  not 
necessarily  make  the  pleadmg  scandalous,  and  so  an  fdlegation  of 
seduction  in  an  action  for  breach  of  promise  of  marriage  allowed. 
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(MmingUm  v.  Lonng,  6  Q.  B.  D.  190.    See  also  Blahe  v.  AlhUm  Life      Ord.  XIX., 
Asmrance  Society,  45  L.  J.  (C.P.)  663.)  *^'  ^7,  28. 

Defence.]  ,A  Btatement  of  defence  will  not  be  struck  ont  as  embar-  

rassinR^  because  it  sets  out  a  great  many  facts  establishing,  if  all 
proved,  an  equitable  defenca    (Heap  v.  Marris,  2  Q.  B.  D.  630.) 

As  to  evasive  pleading,  see  note  to  r.  13. 

Payment  into  Court  together  j^th  denial  of  cajise  of  action  allowed 
in  certain  cases.    (See  Ord.  XXII.) 

It  was  formerly  considered  to  be  embarrassing  to  plead  matters  of 
law)  but  that  is  now  permitted  by  Ordl  XXV. 

Hall,.V.C.,  refused  to  strike  out  as  embarrassing  a  reply  to  a  coun- 
ter-claim which  was  merely  a  joinder  of  issue  instead  of  a  denial  of 
specific  facta  (Bolfe  v.  Madaren,  3  Ch.  D.  106.  But  see  also  'Benbow 
V.  Zom;,  13Ch.  D.  ^.) 

The  whole  of  a  reply  struck  out  as  embarrassing  which  referred  to 
plaintiflTs  answer  to  interrogatories,  and  which  also  contained  mere 
argument.  (Williamson  v.  London,  and  North- Western  Railway  Co., 
12Ch.D.787.)  • 

28.  In  actions  in  any  Division  for  damage  by  collision  2M.-(zix.  30, 
between  vessels,  uiiless  the  Court  or  a' judge  shall  otherwise     amended.) 
order,  the  solicitor  for  the  plaintiff  shall  within  seven  days  Collision  i>«- 
after  the  oommencement  of  the  action^  and  the  solicitor  for  the  i^^^^'* 
defendant  shall  within  seven  days  after  ajfpearanee,  and  before  Act. 
any  pleading  is  delivered,  file  with  the  Itegistrar,  Master,  or 
other  proper  officer,  as  the  case  may  be,  a  document,  to  be 
called  a  Preliminary  Act,  which  shall  be  seeded  up  and 
i^hall  not  be  opened  until  ordered  by  the  Court  or  a  judge, 
and  which  snail  contain    a    statement  of   the  following 
particulars: — 

(a.)  The  names  of  the  vessels  which  came  into  collision 
'  and  the  names  of  their  masters ; 

(5.)  The  time  of  the  collision ; 

!e.)  The  place  of  the  collision ; 
d.)  The  direction  and  force  of  the  wind ; 
e.)  The  state  of  the  weather  ;^ 


(/.)  The  state  and  force  of  the  tide ; 


The  course  and  speed  of  the  vessel  when  the  other 

was  first  seen ; 
(A.)  The  lights,  if  any,  carried  by  her; 
(«.)  The  distance  and  bearing  of  the  other  vessel  when 

first 'seen; 
(k.)  The  lights,  if  any,  of  the.  other  vessel  which  were 

first  seen ;  *       " 

(2.)  Whether  any  lights  of  the  other  vessel,  other  than 

those  first  seen,  came  into  view  before  the  collision ; 
(m.)  What  measures  were  taken,  and  when,  to  avoid  the 

collision ; 
(n.)  The  parts  of  each  vessel  which  first  came  into  contact. 
The  Court  or  a  judge  may  order  the  Preliminary  Act  to 
be  opened  and  the  evidence  to  be  taken  thereon  without  its 
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Ord.  XlX.y 
r.  28.    • 
Ord.  XX.,  r.  1. 


being  necessary  to  deliver  any  pleadings ;  bat  in  such  case^ 
if  either  party  intends  to  rely  on  the  dSfence  of  compulsory 
pilotage,  he  may  do  so,  and  shall  give  notice  thereof  in 
writing  to  the  other  party,  within  two  days  from  the  opening 
of  the  Preliminary  Act    .         *         . 

Trial  on  the  Preliminary  Acts  und^  the  former  rules  could  oifly  be 
done  by  conseai    See  Ord.  XIX.,  r.  80  of  former  rules. 


226.  [xzi  1, 

altered.] 
Delivery. 

Indorsement  of 
writ  only. 


When  defend- 
ant requiring 
statement 
gives  notice. 


Five  weelcs 
after  notice. 


Plaintiff  may 
deliver  state- 
ment 


within  six 
weeks  after 
appearance. 


Costs  of  un- 
necessary 
statement. 


OEDEB  XX. 

Statement  of  Claim. 

1.  The  delivery  of  statements  6f  claim  shall  be  regulated 
as  follows:-^ 

(a.)  Where  the  writ  is  specially  indorsed  under  Order  III., 

Bule  6,  no  further  statement  of  claim  shall  be 

delivered,  but  the  indorsement  on  thei  writ  shall  be 

deemed  to  be  the  statement  of  claim  : 

(&.)  Subject  to  the  provisions  of  Order  XTTT.,  Bule  12,  as 

•  to  filing  a. statement  of  claim  when  there  is-  no 


appearance,  no 


statement  of  claim  need  be  de- 
livered unless .  the  defendant  at  the  time  of  enter- . 
ing  appearance,  or  within  eight  days  thereafter, 
gives  notice  in  writing  to  the  plaintiff  or  his  solici- 
tor that  he  requires  a  statement  of  claim  4o  be 
delivered : 

(a)  If  no  statement  of  claim  has  been  delivered  and  the 
defendant  gives  .notice  requiring  the  delivery  of  a  . 
statement  of  claim,  the  plaintiff  shall,  unless  other- 
.*    wise  ordered  by  the  Court  or  a  jtidge,  deliver  it . 
within  five  weeks  from  the  time  of  the  plaintiff 
receiving  such  notice : 

(d.)  I'he  plaintiff  msiY  (except  as  in  (a.)  mentioned)  deliver 
a  statement  of  claim,  either  with  the  writ  of  sum- 
mons or  notice  in  lieu  of  writ  of  summons,  or  at 
any  time  afterwards  either  before  or  after  apnear- 
ance,  notwithstanding  that  the  defendant  may  nave 
appeared  and  not  required  the  delivery  of  a  state-* 
ment  of  claim  r  Provided  that  in  no  case  where  a 
defendant  has  appeared  shall  a  statement  be  de- 
livered more  than  six  weeks  after  the  appearance 
has  been  entered  unless  otherwise  ordered  by  the 
Court  or  a  judge : 

(e.)  Where  the  plaintiff  delivers  a  statement  of  claim  with- 
out being  required  to  do  so,  or  the  defendant  un- 
necessarily  requires  such  statement,  the  Court  or  a 
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judge  may  make  such.  Order  as  to  the  <508t8  occa-     Ord.  xx., 
sioned  thereby  as  shall  be  just,  if  it  appears  that       tt.is, 
.   .        the  delivery  Of  a  statement  of  claim  was  unneces- 
sary or.  improper. 

The  general  resiflt  of  this  role  is  that  statements  of  claim  may  be 
dispensed  with  unless  the  defendant  requires  one,  and  that  he  cannot 
require  one  where  tiie  writ  is  specially  indorsed ;  and  if  he  requires  one 
unnecessarily  he  runs  the  risk  of  costs,  as  the  plaintiff  does  who  delivers 
cme  unnecessarily.  If  the  Indorsement  is  insufficient  a  defendant  has 
the  power,  under  r.  7  of  Qrd.  XIX.,  of  applying  for  farther  particulars.  • 
A  statement  of  claim  is  required  to  be  nled  when  the  demand  is  for 
unliq^uidated  dtunages,  mandamus,  &c.,  for  relief  within  the  special 
province  of  the  Chaicery  Division,  in  ProlMite  or  Admiralty  proceed-  * 
ings,  and  where  the  defe!ndant  is  in  defixdt  of  appearance.  •  The  time 
for  delivery  of  statement  of  claim  is  five  weeks  after  being  reqaired, 
the  defendant  having  eight  days  after  appearance  to  consider  whether 
he  requires  a  statement  of  claim.  .  '  . 

Enlargement  of  time,  see  Ord.  LXTV.,  r.  7. 

"2.  In  Probate  actions  the  plaintiiF  shall,  unless  otherwise   aw.  [pl^.] 
ordered  by  the  Court  or  a  judge^  deliver  his  statement  of  Probate 
claim  within  six  weeks  from  the  entry  of  appearance  by  the  actions, 
defendant,  or  from  the  tinie  limited  for  his  appearance,  in 
case  he  has  made  de&ult;   but  where  the  defendant  has 
appeared  the  plaintiff  shall  not  be  compelled  to  deliver  it 
until  the  expiration  of  eight  days  after  the  defendant  has 
filed  his  affidavit  as  to  scripts. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  within    SS7.[zzL8.] 
twelve  days  from  the  lappearance  of  the  defendaut,  deliver  Admiralty. 
his  statement  of  claim. 

4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiffl        838. 
may  therein  alter,  modify,  or  extend  his  claim  without  any!  Amendment 
amendment  of  the  indorsement  of  the  writ.  I  ^i*^<\^* 

amepdug  writ. 

This  follows  a  decision  of  Jessel,  M.R.,  in  Large  v.  Large,  cited  with 
•approval  in  Johnson  v.  Patrner,  4  C.  P.  D.  268. 

5.  The  statement  of  claim  must,-  in  all  cases  in  which  it  is  289.[xovi.l, 
proposed  that  the  trial  should  be  elsewhere  than  in  Middle-       ^  ^*  . . 
sex,  shQW  the  proposed  place  of  trial.  ^^*'^.  ""^  *"*^* 

If  no  place  of  trial  is  named,  unless  otherwise  ordered,  the  place  of 
trial  .will  be  the  County  6f  Middlesex.  *  Where  there  is  no  statement 
of  claim  the  place  of  trial  may  be  fixed  by  a  notice  served  on  the      ' 
defendant  within  six  days  after  appearance.    (See  Ord.  XXXYL,  r.  1«) 

.  6.  Every  statement  of  claim  shall  state  specifically  the    MO.  (jdx.  a, 
relief  .which  the  plaintiff  claims,  either  simply  or  in  the      «™«°^«^) 
alternative,  and  it  shall  not  be  necessary  to  ask  for  general  or  R«i»ef  d^^e^^ 
other  relief,  which  may  always  be  given,  as  the  Court  or  a 
judge  may  think  just^  to  the  same  eoptent  as  if  it  had  been  asked 


Digitized  by 


Google 


188 


Bules  of  the  Supreme  Court,  1883. 


Ord.  XX.| 

rr.  6-9. 

Ord.  XXI., 

rr.  1-3. 

t 

281.  [ziz.  9.] 

Distinct  claims 
to  be  separately 
sUted. 


for.    And  the  same  rule  shall  apply  to  anjr  counter-claim 
lendant  in  his  defence. 


282. 

Account 
stated. 


288.  [ziz.  12.] 

Probate  in- 
-terest  of  de- 
fendant dis- 
puted. 


made,  or  relief  claimed  by  the  de: 
The  former  rule  refers  to  claims  for  discovery..    This  is  now  omitted.  ' 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several 
distinct  claims  or  causes  of  complcunt  founded  upon  separate 
and  distinct  grounds,  they  shall  be  stated,  as  far  as  may  be, 
separately  and  distinctly.  And  the  same  rule  shall  apply 
where  the  defendant  relies  upon  several  distinct  grounds  of 
defence,  set-off,  or  counter-claim  founded  upon,  separate  and 
distinct  facts.    • 

8.  In  every  case  in  wTiich  the  cause  of  action  is  a  stated 
or  settled  account,  the  sanfe  shall  be  alleged  with  particulars, 
but  in  every  case  in  which  a  statement  of  account  is  relied 
on  by  way  of  evidence  or  admission  of  any  other  cause  of 
action  which  is  pleaded,  the  same  shall  not  be  alleged  in  the 
pleadings. 

9.  In  Probate  actions,  where  the  plaintiff  disputes  the  in- 
terest of  the.  defendant,  he  shall  allege  in  his  statement  of 
claim  that  he  denies  the  defendant's  interest. 


284. 

Mere  denial  of 
debt  inad- 
missible. 


286. 

Bills  of  ex- 
change, &c., 
denial  of 
matter  of  fact. 

286. 

Denial  of  fact. 


OE,DEE  XXL 

Defence  and  Counter-claim. 

1.  In  actions  for  a*  debt  or  liquidated  demand  in  money 
comprised  in  Order  HE.,  Rule  6,  a  mere  denial  of  the  debt 
shall  be  inadmissible. 

This  rule  was  implied  before  in  Ord.  XIX.,  20,  now  Ord.  XIX.,  17. 
In  the  old  nleading  before  the  Judicature  Aots,  by  pleading  "  never 
'  indebted/'  a  aefendant  denied  the  original  existence  of  the  debt,  and 
could  raise,  without  farther  notice,  various  defences,  e,a.,  in  the  case  of 
goods  sold,  that  they  were  sold  with  a  warranty  and  did  not  agree 
with  it,  or  that  the  terms  were  credit  which  had  npt  expired;  if  for* 
•work  done,  that  the  work  was  useless,  &c 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact ; 
e.g.,  the  drawing,  making,  endorsing,  accepting,  presenting, 
or  notice  of  disholiour  of  the  bill  or  note.  • 

3.  In  actions  comprised  in  Order  III.,  Eule  6,  classes  (A.) 
and  (B.),  a  defence  in  denial  must  deny  such  matters 
of  feet,  from  which  the  liability  of  the  defendant  is  alleged 
to.  arise,  as  are  disputed ;  e.g.^   in   actions  for  goods  bar- 

Sained  and  sold  or  sold  and  delivered,  the  defence  must 
eny  the  order  or  contract,  the  delivery,  or  the  amount 
claimed ;  in  an  action  for  money  had  and  received,  it  must 
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deny  the  receipt  of  the  money,  ojr  the  existence  of  those  facts 
which  are  alleged  td  make  such  receipt  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages 
cledmed  or  their  amount;  but  they  shall  be  deemed  to  be 
put  in  issue  in  all  cases,  unless  expressly,  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other 
party  to  claim  as  executor,  or  as  trustee  whether  in  bai^k- 
ruptcy  or  otherwise,  or  in  any  representative  or  other  alleged 
capacity,  or  the  alleged  constitution  of.  any  partnership  firm, 
he  shall  deny  the  same  specifically; 

6.  Where  a  statement  of  claim  is  delivered  to  a  defendant 
he  shall  deliver  his  defence  within  ten  days  from  the  delivery 
of  the  statement  of  daim,  or  from  the  time  limited  for  ap- 
pearance, whichever  shall  be  last,  unless  such  time  is  ex- 
tended by  the  Court  or  a  judge. 

Formerly  eight  days.    Enlargement  of  time,  see  OA  LXIY.,  r.  7. 


Ord.  XXI., 
rjr.  3-11. 


287. 

Damages 
deemed  in  issue. 

288.  [ziz.ll.] 

Right  as  ex- 
ecutor, trustee, 
&c.,  to  be 
denied. 

289.  (zziL  1^ 
amended.) 

Time  for 
defence,  ten 
days. 


7.  A  defendant  who  has  appeared  in  an  Action,  and  who    240.(zxii.2, 
has  neither  received  nor  required  the  delivery  of  a  statement      amended.) 
of  daim,  mu^  deliver  his  defence  (if  any)  at  any  time  within  ^«'®  ^^ 
ten  days  aftei^  his  appearance,  unless  such  time  is  extended  ciaim"ten  ^ 
by  the  Court  or  a  judge.  days.' 

Formerly  eight  days. 

8.  Where  leave  has  been  given  to  a  defendant  to  defend 
under  Order  XIV.,  he  shall  deliver  his  defence  (if  any) 
within  such  fime  as- shall  be  limited  by  the  order  giving  him 
leave  to  defend,  or  if  no  time  is  thereby  limited,  then  within 
eight  days  after  the  order. 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that 
any  allegations  of  fact  (lenied  or  not  admitted  by  the  defence 
ought  to  have  been  admitted,  the  Court  or  judge  may  make 
sach  order  as  shall  be  just  with  respect  to  any  extra  costs 
occasioned  by  their  haviog  been  denied  or  not  admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds 
as  supporting  a  right  of  counter-claim,  he  shall,  in  his  state- 
ment of  defence,  state  specifically  that  he  does  so  by  way  of 
counter-claim. 

11.  Where  a  defendant  by  bis  defence  sets  up  any  counter- 
claim which  raises  questions  between  himself  and  the  plain- 
tiff along  with  anv  other  persons,  he  shall  add  to  the  title  of 
his  defence  a  further  title^similar  to  the  title  in  a  statement 
of  claim  setting  forth  the  names  of  all  the  persons  who,  if 
such  counter-claim  w6re  to  be  enforced  by  cross-action,  would 
be  defendants  to  such  cross-action,  and  shall  deliver  his  states 
ment  of  defence  to  such  of  them  as  are  parties  to  the  action 


241.  [zdi.8.] 

Under  Ord. 
XIV.  as  by 
order  or  eight 
days. 

242.[xzii4.] 
Costs  of  un- 
necessary 
issues. 


248.  [six.  10.] 

Counter-claim 
to  be  stated. 


244.  [zzii  5.] 

Counter-claim 
against  plain- 
tiff and  others. 
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Ord.  XXI.,     within  the  period  within  which  he  is  required  to  deliver  it  to 
^^-  ^1-16-      the  pJaintiff;  -  * 


245.  [zzU.  6.] 

Service  on 
defendant  to 
coanter-claim< 


246.  [zzii  7.] 

Appearance  to 
counter-claim. 


24V.[zxii8.] 

Reply  to 
counter-claim. 


248.[zziL9.] 

Excluding 
counter-daim. 


249.    . 

Proceeding 
with  counter- 
claim only. 


A  defendant  is  not  entitled  by  this  rule  to  raise  an  altemative  incon- 
sistent counter-claim  against  the  plaintiff  and  a  third  party.  (Central 
Africcm  Trading  Co.  v.  Grove  (O.A.),  48  L.  J.  (Q.B.),  610;  Evans  v. 
Buck,  4:  Gh,  J),  43%) 

Action  by  secoDA  mortgagee  against  first  mortgagee  for  account  of 
sale  of  the  security^  counter-claim  against  second  mortgagee  and  the 
purchaser  for  specific  performance  of  the  sale  allowed.  (Dear.  y. 
Sworder,  ^6  li.  J.  (Ch.)  100.)      ■     ' 

Counter-claim  allowed  claiming  damages  against  plaintiff  for  breach 
of  contract,  and  on  a  bond  given  by  third  party  to  be  answerable^  for 
the  execution  of  plaintiff's*  contract.  (Turner  v.  Hednetfdrd  Gas  Co, 
(C.A.),3Ex.J).  14^.) 

12.  Where  any  such  person  as  in  the  last  preceding  Bale 
mentioned  is  not  a  party  to  the  action^  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the  defence,  and 
such  service  shall  be  regulated  by  the  same  Bales  as  are 
hereinbefore  contained  with  respect  to  the  service  of  a  writ 
of  snmmonSi  and  every  defence  so^served  shall  -foe  indorsed  in 
the  JForm  No.  2  in  Appendix  B.,  or  to  the  like  effect 

13.  Any  person  jiot  a  defendant  to  the  aqtion,  who  is 
served  with  a  defence  and  counter-claim  as  aforesaid,  inust 
appear  thereto  as  if  .he  had  been  served  with  a  writ  of 
summons  to  appear  in  an  action. 

14.  Any  person  named  in  a  defence  as  a  party  to  a  coun- 
ter-cl|iim  thereby  made  may  deliver  a  reply  within  the  time . 
within  which  he  might  deliver  a  defence  if  it  were  a  state- 
ment of  claim.  ' 

15.  Where  a  defendant,  sets  up  a  counter-claim,  if  the 
plaintiff  or  any  other  person  named  in  manner  aforesaid  as 
party  to  such  counter-claim  contends.that  the  claim  thereby 
raised  ought  not  to  be  dispof^  of  by  way  of  counter-claim,, 
but  in  an  independent  action,  he  may  at  any  time  before 
reply  apply  to  tne  Court  or  a  judge  for  an  order  that  such 
counter-claim  may  be  excluded,  and  the  Court  or  a  judge 
may,  on  the  hearing  of  such  applicatipn,  make  such  order  as 
shall  be  jtlst. 

This  gives  power  to  exclude  when  desirable  counter-claims  involving 
the  i^aintiff  and  others.  There  is  power  to  exclude  ordinary  counter-, 
claims  in  Ord.  XIX.,  r.  3. 

16.  If,  in  any  case  in  which  the  defendant  sets  up  a  coun- 
ter-claim, the  action  of  the  plaintiff  is  stayed,  discontinued, 
or  dismissed,  the  counter-claim  may  nevertheless  be  pro- 
ceeded with. 

This  settles' what  was  a  subject  of  conflicting  decisions.  (See  notes 
to  Ord.  XXVI.,  r.  1.) 
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17.  Where  in  any  action  a  set-off  or  counter-claim  is  esta-  Ord.  xxi., 

Wished  as  a  defence  against  the  plaintiff's  claim,  the  Court  ".  17-21, 

or  a  judge  may,  if  the  balance  is  in  favour  of  the  defendant,  isoT^adiia] 

give  judgment  for  the  defendant  for  such  balance,  or  may  judgment  for 

otherwise  adjudge  to  the  defendant  such  relief  as  he  m&f  be  b^an<!e.. 
entitled  to  upon  the  merits  of  the  case. 

See  notes  to  Ord."  LXV.,  jpo«<. 


Probate  notice 
to  cross-* 


18.  In  Probate  actions  the  party  opposing  a  will  may,  ^^l-C^^^^O 
with  his  defence,  give  notice  to  the  i)arty  setting  up  the  fje^/***'*"* 
will  that  he  merely  insists  upon  the  will  being  proved  in  examine, 
solemn  form  of  law,  and  onl/  intends  to  cross-examine  the 
witnesses  produced  in  support  of  the  will,  and  he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to 
the  same  liabilities  in  respect  of  costs  as  he  would  have  been 
under  similar  circumstances,  according  to  the  practice  of 
the  Court  of  Probate,  before  the  Principal  Act  came  into 
operation. 

By  the  practice  of  the  Court  of  Probate  a  next  of  kin  putting  an 
executor  to  proof  of  a  will  in  solemn  form  is  not  condemned  in  costs, 
provided  he  gives  the  required  notice,  and  he  may  cross-examine  the  • 

.witnesses  as  to  the  testator's  knowledge  of  its  contents,  as  well  as  to 
capacity  and  due  execution.    (Clears  v.  Cleare,  L.R.  1  P.  &  D.  655.) 

But  he  may  be  condemned  in  costs  if  he  pleads  undue  influence,  or 
if  he  vexatiously  calls  in  probate  already  granted  in  conunon  form. 

A  next  of  kin  who,  if  he  has  reasonable  grounds,  merely  puts  the 
executors  to  strict  proof  in  solemn  form,  will  generally  be  allowed  his 
costs  out  of  the  estate.    (See  Browne's  Probate  Practice,  2nd  edit^  , 
p.834.)        • 

.  19.  In  every  case  in  which  a  party  shall  plead,  the  general  .      252. 
issue,  intending  to  give  the  special  paatter  in  evidence  by    (R.T.T.1853, 

.  virtue  of  an  Act  of  Parb'ament,  he  shall  insert  in  the  margin  ^    ^-^^^^  ^ 
of  his  pleading  the  words  "  by  statute,"  together  with  the  statifte!  ^   ^ 
year  of  the  reign  in  which  the  Act  of  Parliament  on  which    . 
he  relies- was  passed,  and  also  the  chapter  and  section  of  such 
Act,  and  shall  specify  whether  snoh  Act  is  public  or  other- 
wise ;  otherwise  such  defence  shall  be  taken  not  to  have  been 

•pleaded  by  virtue  of  any  Act  of  Parliament. 

See  note  to  Ord.  XIX.,  r.  12,  ante. 

20.  Nopjea  or  defence  shall  be  pleaded  in  abatement.         268.  {ziz.  18.]. 

Pleas  in  abatement,  without  disputing  ijie  cause  of  action,  disputed  ^^  P^®*  ^^ 
the  plaintiffa  right  to  recover  in  tlie  action  as  brought,  such  as  pleas  ft^a*®™*"*- 
of  coverture,  non-joinder  of  a  co-contractor,  co-executor,  &c. 

21.  No  defendant  in  .an  action  for  the  recovery  of  land    jW4.  (xii.15, 
who  is  in  possession  by  himself  or  his  tenant  need  plead  his      amended.) 
title,  unless  his  defence  depends  on  an  equitable  estate  or  Recovery  of 

land. 
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Ord-XX:i^ 

r 

21. 

Ord. 

XXII., 

IT. 

1,2. 

Defendant's 

title. 

M 

righty  or  he  claims  relief  upon  any  equitable  ground  against 
any  right  or  title  asserted  by  the  plaintiff. '  But,  except  in 
the  cases  hereinbefore  mentioned,  it  shall  be  sufficient  to 
state  by  way  of  defence  that  he  is^  in  possession,  and  it 
shall  be  taken  to  he  implied  in  such  statement  thai  he  denies 
or  does  not  admit  the  allegations  of  fact  contained  in  the  plain-- 
tiffs  statement  of  claim.  He  may  nevertheless  rely  upon  any 
ground  of  defence  which  he  can  prove  except  as  hereinbefore 
mentioned. 

A  defence  alleging  that  the  defendant  is  in  possession  was  sufficient 
under  the  fonner.  rule  to  put  the  plaintiff  to  proof  of  his  title. 
{Banford  v.  APAnulty  (C.A.),  6  Q.  B.  D.  645 ;  affinned,  8  Ap.  Ca.  456.) 


256.  [: 

in  part 
•  amended.] 

Debt  or 
damages,  ad- 
mission of 
liabilitj. 
Denial  of 
liability. 


1, 


256.  (ZZX..1, 
in  part 
amended.) 
Pleading  pay- 
m'ent  into 
Court. 


ORDER  XXn. 
Payment  into  anp  oxjt  op  Court  and  Tender. 

1.  Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may,  before  or  at  the  time  of 
delivering  his  defence,  or  at  any  later  time"  by  leave  of  the 
Court  or  a  judge,  .pay  into  Court  a  sum  of  money  by  way  of 
satisfaction,  which  shall  he  taken  to  admit  the  claim  or  cause 
of  action  in  respect  of  which  the  payment  is  made ;  or  he 
may,  with  a  defence  denying  liability  (except  in  actioiis  or 
counter-claims  for  libel  or  slander),  pay  money  into  Court 
which  shall  be  subject  to  the  provisions  of  Rule  6 :  Provided 
that  in  lan  action  on  a  bond  uuder  the  statute  8  &  9  Will.  3, 
c.  11,  payment  into  Court  shall  be  admissible  to  particular 
breaches  only,  and  not  to  the  whole  action. 

Under  this  rule  payment  into  Court  is  still  prt^rnd  facie  an  admission 
of  liability ;  but  a  defendant  is  at  liberty  (except  in  libel  and  slander) 
to  pay  into  Court  and  deny  liability.  There  were  conflicting  deci- 
sions before  on  this  subject,  the  Court  of  Appeal  finally  deciding,  in 
Hawkesley  v.  Bradshaw.  (C.A.),  5  Q.  B.  D.  302,  that  it  might  be  dona 

Stat  8  (&  9  Wm.  3,  t,  11.]  This  statute  regulates  proceedings  on 
bonds  with  special  conditions,  ands.  8  proyided,  amongst  other  things,, 
for  a  stay  of  execution  where  after  jud^ent  for  plaintiff  on  demurrer, 
or  by  confession,  &c.,  the  defendant  had  paid  into  Court  the  damages 
assessed  for  the  breaches,  the  judgment  remaining  as.  security  for 
further  breaches. 

In  an  action  on  a  money  bond,  money  could  be  paid  into  Court  by 
leave  of  a  judge  under  Common- Law  Procedure  Act,  1860,  s.  25. 

As  to  what  bonds  came  within  the  stat.  8  &  9  Wm.  3,  c.  11,  see  notes 
to  Chitty's  Statutes* 

2.  Payment  into  Court  shall  be  sio^nified  in  the  defence, 
and  the  claim  or  cause  of  action  io  satisfaction  of  which  such 
payment  is  made  shall  be  specified  therein. 
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3.  With  a  defence  setting  up  a  tender  before  actic^,  the! 
sam  of  money  alleged  tahave  been  tendered  must  be  brought  I 
into  Court.  I 


Ord.  XXII., 
rr.  3-6. 


267. 


A  defence  of  tender  is  an  admission,  and*formerly  a  plea  of  tender  After  tender, 
without  paying  the  money  into  Court  entitled  a  plaintiff  to  sign  judg- 
ment for  the  amount.  {Chapman  v.  Hicks,  2  C.  &  M.  633.)  If  a  de- 
fendant succeeds  on  an  issue  as  to  tender  (the  money  haying  been  paid 
into  Ck)urt^  he  will  be  entitled  to  judgment  in  the  aotioti,  the  plaintiff 
receiving  (as  he  may  do  before  the  trial)  the  amount  paid  in. 

If  a  plaintiff  succeeds  in  proving  that  he  is  entitled  to  more  than  the 
sum  tendered  (the  fact  of  the  tender  being  proved  or  admitted)  he  only 
"  recovers  "  the  excess,  not  the  whole  amount  (James -^^  Tan^,  2  E.&E. 
883.)  But  in.the  case  of  a  simple  pavment  into  Court,  if  the  plaintiff 
obtains  more  than  the.  amount  paid  in,  he  "recovers"  the  whole. 
(Parr  V.  JWWicmp,  1  H.  &  C.  615.) 


269.  (zzz.  8, 

altered.) 

When  to  be 
paid  oat. 


4.  K  tbe  defendant  pays  naoney  into  Court  before  debVer-   258.  [xxx.  2.] 
ing  his  defence, '  he  shall  serve  upon  the  plaintiff  a  notice  Payment  be- 
specifying  both  the  fact  that  he  nas  paid  in  such  xhoney,  fore  defence: 
ttnd  also  the  daim  or  cause  of  action  in  respect  of  which 

such  payment  has  been  made.    Such  notice  shall  be  in  the . 
Form  Mo.  3  in  Appendix  B.|  with  such  variations  as  circum- 
stances may  require. 

5.  In  the  following  cases  of  payinent  into  Court  under 
this  Order,  viz. : — 

(a.)  When  payment  into  Court  is  made  before  delivery  of 

defence : 
Q>.)  When  the  liability  of  the  defendant,  in  respect  of 
the  claim  or  cause  of  action  in  satisfaction  of  which 
the  payment  into  Court  is  made,  is  not  denied  in 
thQ  defence :      . 
(c.)   When  payment  Into  Court  is  made  with  a  defence 
setting  up  a  tender  of  tbe  sum  paid : 
the  money  paid  into  Court  shall  be  paid  out  to  the  plaintiff 
on  his  request,  or  to  his  solicitor  on  the  plaintiff's  written 
authority,  unless  the  Court  or  a  judge  shall  otherwise  order. 
.  '6.  When  the  liability  of  the  defendant,  in  cespect  of  the 
claim  or  cause  of  action  in  satisCaction  of  which  the  payment 
into  .Court  has  been  mode,  is  denied  in  the  defence,  the 
followiuff  rules  shall  apply : — , 

(a.).  The  plaintiff  may  accept,  in  satisfaction  of  the  claim 
or  cause  of  action  in  respect  of  which  the  payment 
-  into  C!ourt  has  been  made,  the  sum  so  paid  in,  in 
which  case  he  shall  be  entitled  to  have  the  money 
paid  out  to  him  as  hereinafter  provided,  notwith- 
'  standing;  the  defendant's  denial  of  liability,  where- 
upon all  further  proceedingSi  in  respect  of  such 
claim  or  cause  of  action,  except  as  to  costs  shall  be  I 
stayed ;  or  the  plaintiff  may  refuse  to  accept  the  | 

o 


260. 

Whemliability 
denied. 
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Ord.  XXII., 

T.  6. 


(i.) 


money  in  satisfaction  and  reply  accordingly,  in 
which  case  the  money  shall*remain  in  Court  suoject 
to  the  proTisions  hereinafter  mentioned : 
If  the  plaintifi^  accepts  the  money  so  paid  in,  he 
shall,  after  service  of  such  notice  in  the  Form 
No.  4  in  Appendix  B.,  as  is  in  Bule  7  mentioned, 
or  after  delivery  of  a  reply  accejjting  the  money, 
be  entitled  to  have  the  money  paid  out  to  himself 
on  request,  or  to  his  solicitor  on  the  plaintiff's 
written  autliority,  unless  the  Court  or  a  judge  shall 
otherwise  order : 


The  delivery  of  a  reply  accepting  the  money  seems  bnly  necessary 
when  there  are  other,  canses  of  action  to  be  tried  besides  the  one  in 
respect  of  which  the  money  has  been  paid  and  accepted  in  satisfeiction. 

(c.)  If  the  plaintiff  does  not  accept^  in  satisfaction  of  the 
.  claim  or  cause  o^  action  m  respect  of  which  the 
payment  into  Court  has  been  made,  the  sum  so. 
•paid  in,  but  proceeds  with  the  action  in  resDect  of 
such  claim  or  cause  of  action,  or  any  part  tnereof, 
the  money  shall  remain  in  Court  and  be  subject  to 
the  order  of  the  Court  or  a  judge,  and  shall  not  be 
paid  out  of  Court  except  in  pursuance  of  an  order. 
if  the  plaintiff  proceeds  with  the  action  in  respect 
of  such  claim  or  cause  of  action,. or  any  part  there- 
of, and  recovers  less  than  the  amount  paid  into 
Court,  the  amount  paid  in  shall  be  applied,  so  far 
as  is  necessary,  in  satisfaction  of  the  plaintiff's 
claim,  and  the  balance  (if  any)  shall,  under  such 
order,  be  repaid  to  the  defendant.  If  the  defend- 
ant succeeds  in  respect  of  such  claim  or  cause  of 
action,  the  whole  amount  shall,  under  such  order, 
be  repaid  to  him. 

*  The  next  rule  (7)  gives  the  plaintiff  the  costs  where  the  money 
paid  in  is  accepted  in  satisfaction  of  the  entire  cause  of  action.  It 
does  not  provid^  expressly^  however,  for  the  case  where  payment  in  is 
accompanied  by  a  plea  of  tender. 

When  money  is  paid  in  generally,  and  the  plaintiff  accepts  it  in  full 
satisfaction,  he  is  entitled  to  tax  his  costs.    . 

Or  if  the  money  is  paid  in,  in  respect  of  particular  causes  of  action, 
and  the  plaintiff  accepts  it  in  full  satisfaction  of  such  causes  of  action, 
and  those  causes  of  action  cover  the  entire  claim,  he  will  also  be 
entitled  to  tax  his  costs.  But  if  tiiose  causes  of  action  do  not  cover  the 
entire  claim  the  plaintiff  may  take  the  money  out,  but  the  costs  will 
not  be  taxed  till  the  rest  of  the  claim*  is  disposed  of. 

It  is  presT;uned,  however,  that  if  the  plaintiff  discontinues  as  to  the 
residue  the  defendant  will  be  entitled  to  the  costs  of  the  causes  of 
action  discontinued,  and  the  plaintiff  to  all  the  other  costs  according, 
to  the  practice  under  the  Common  Law  Procedure  Acts. 

Under  the  former  Bule  4  ci  Ord.  XXX.  the  plaintiff  might  apparently 
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tax  his  costs  of  the  whole  action,  although  money  was- only  paid  into 
Court  in  respect  of  particular  causes  if  the  plaintiff  accepted  it  in 
satisfiiction  of  the  whole.    The  new  rule  is  difierently  worded. 

If  a  plaintiff  does  not  accept  the  money  in  satisfaction,  whether 
paid  in  in  respect  of  the  whole  claim  or  a  particular  cause  of  action, 
but  proceeds  with  the  aotibn,  costs  will  follow  the  event  if  the  action 
is  tried  by  a  jury  unless  the  judge  orders  otherwise,  or  if  the  matter 
is  tried  or  disposed  of  in  any  other  way,  will  be  in  the  discretion  of 
the  Court.  Tne  event  would  seem  to  be  the  question  whether  the 
amqiant  paid  in  was  enough  or  noi  (Langndge  v.  Camjphdl,  2  Ex.  B. 
28L)  •  ' 

"Where  the  Court  exercises  its  discretion  it  is  usual  to  give  the 
pl^tiff  his  whole  costs  if  he  recovers  more  than  the  amount  paid  in, 
and  his  costs  up  to  the  time  of  payment  into  Court,  where  he  recovers 
no  more,  the  defendant  having  the  costs  subsequent  to  the  payment 
into  Court    (Buckton  v.  Higgs,  4  Ex.  D.  174;  Oretton  v.  Mees,  7  Chi  D. 

8890 

.  Where  there  are  several  causes  of  action  and  the  plaintiff  accepts  the 
sum  paid  in  in  respect  of  one,  and  the  defendant  succeeds  on. another, 
it  is  preisumed  that  the  costs  will  be  apportioned. 


Ord.  XXII., 
rr.6-9. 


7.  The  plaintiffy  when  payment  into  Coui-t  is  made  before    261.  (zzz.  4, 
delivery  of  defence,  may  mthin  four  days  after  the  receipt       altered.) 
of  notice  of  such  payment,  or  when  such  payment  is  first  Plaintiff  ac- 
signified  in  a  defence,  may  before  reply,  accept  in  satisfac-  p^^'fa^i^y"*^^ 
ti(m  of  the.  claim  or  cause  of  action  in  respect  of  which  such  tax  his  costs. 
payment  has  been  made  the  sum  so  paid  in,  in  which  case  he 
shall  give  notice  to  the  defendant  in  the  Eorm  No.  4  in 
Appendix  B.,  and  shall  be  at  liberty  in  case  the  entire  claim 
or  cause  of  action  is  thereby  satisfied,  to  tax  his  costs  after  the 
expiration  of  fov/r  days  from  the  service' of  such  notice,  u/nless 
the  Court  or  a  Judge  shaU  otherwise  order,  and  in  case  of 
non-payment  of  the  costs  within  forty-eight  hours  aft^r  such 
taxation,  to  sign  judgment  for  his  costs  so  taxed. 

This  applies  only  to  actions  of  debt  or  damages  (see  r.  1)  and  in 
other  cases  where  money  may  have  been  paid  into  and  accepted  in 
satipfaction  o¥  the  whole  cause  of  action,  costs  are  in  the  discretion  of 
the  Court    (Nichols  y.  Evens,  2QCL1).  611.) 

See  also  note  to  preceding  note. 


8.  Whpre  money  is  paid  into  Court  in  two  or  more  actions 
which  are  consolidated,  and  the  plaintiflf  proceeds  to  trial  in 
one,  and  fails,  the  money  paid  m  and  the  costs  in  all  the 
actions  shall  be  dealt  with  under  this  Order  in  the.  same 
manner  as  in  the  action  tried. 

9.  A  plaiptiff  may,  in  answer  to  a  counter-claim,  pay 
money  into  Uourt  in  satisfection  thereof,  subject  to  the  like 
conditions  as  to  costs  and  otherwise  as  upon  payment  into 
Court  by.  a  defendant. 


This  proTision  is  new. 


Consolidated 
actions. 


268. 

Payment  into 
Court  on 
counter-claim. 
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Or.l.  xxii., . 
rr.  10-15. 

264. 

Payment  under 
Master's  certi- 
ficate. 

265. 

Payment  out. 


Appropriation 
to  particular 
claim. 


266. 

In  Chancery 
Division. 


267. 

Money  paid 
into  bank. 


Money  now  in 
Court. 


269. 

Money  re- 
covered by 
infants  or 
lunatics. 


10.  Where  money  is  paid  into  Court  in  the  Queen's 
Bench  Division  under  the  certificate  of  a  master  or  asso- 
ciate, such  payment  must  be  expressly  authorized  in  such, 
certificate. 

11.  Money  paid  into  Court  under  an  order  of  the  Court 
or  a  judge  or  certificate  of  a  master  or  associate  shall  not 
be  paid  out  of  Court  except  in  pursuance  of  an  order  of  the 
Court  or  a  judge :  Provided  that,  where  before  the  delivery 
of  defence  money  has  been  paid  into  Court  by  the  defenrfant 
pursuant  to  an  order  under  the  provisions  of  Order  XIV., 
he  may  (unless  the  Court  or  a  judge  shall  otherwise  order) 
by  his  pleading  appropriate  the  whole  or  any  part  of  such 
money,  and  any  additional  payment  if  necessary,  to  the 
whole  or  any  specified  portion  of  the  plaintiflTs  claim  ;  and 
the  money  so  appropriated  shall  thereupon  be  deemed  to  be 
money  paid  into  Court  pursuant  to  the  preceding  Rules  of 
this  Order  relating  to  money  paid  into  Court,  and  shall  be 
subject  in  all  respects  thereto. 

12.  In  the  Chaiicery  Division,  the  manner  of  payment 
into  and  out  of  Court,  and  the  manner  in  which  money  in 
Court  shall  be  dealt  with,  shall  be  subject  to  the  Bnles  fur 
the  time  being  in  force  under  the  Court  of  Chancery  Funds 
Act,  1872. 

13.  In  the  Queen's  Bench  Division,  unless  the  cause  or 
matter  is  proceeding  in  a  District  Registry,  and  unless  and 
until  any  other  proyision  shall  be  made  oy  Parliament  in 
that  tnehalf,  money  paid  into  Court  shall  be  paid  into  the 
Bank  of  Englaad  (Law  Courts  Branch),  and  the  manner  of 
payment  into  and  out  of  Court,  and  the  manner  in  which 
money  in  Court  shall  be  dealt  with,  shall  be  subject  to  the 
regulations  contained  in  Appendix  M.,  which  the  masters  of 
the  Supreme  Court,  or  any  four  of  them,  with  the  consent 
of  the  Governor  and  Company  of  the  Bank  of  England,  may 
from  time  to  time  modify  by  way  of  addition  or  substitu- 
tion :  Provided  that  if  any  Act  shall  be  passed  relating  to 
funds  in  Court  in  any  Division  of  the  Supreme  Court,  all 
money  so  paid  into  Court  shall  be  subject  to  such  Rules  as 
may  be  made  under  that  Act,  so  far  as  applicable  thereto. 

14.  All  money  standing  in  Court  in  the  Queeii's  Bench 
Division  on  the  day  on  which  these  Rules  come  into  opera- 
tion shall  thereupon  be  subject  in  all  respects  to  the  provi- 
sions of  this  Order. 

15.  In  any  cause  or  matter  in  the  Queen's  Bench  Division  . 
in  which  a  sum  of  money  has  bean  awarded  to  or  recovered 
by  an  infant,  or  person  of  unsound  mind  not  so.  found  by 
inauisition,  the  Court  or  a  judge  may  at  or  after  the  trial 
order  that  the  whole  or  any  part  of  such  sum  shall  be  paid 
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Ord.  XXII., 
rr.  15-21. 


270. 

Sale  and 
transfer. 


271. 

Investment. 


into  Court  to  tlie  credit  of  an  account  inlituled  in  the  cause 
or  matter ;  and  any  sum  so  paid  into  Court,  and  any  divi- 
deniis  or  interest  thereon,  shall  be  subject  to  such  orders  as 
may  from  time  to  time  be  made  by  the  Court  or  a  judge 
concerning  the  same,  and  may  either  be  invested,  or  be  paid 
out  of  Court,  or  transferred  to  such  persons,  to  be  held  and 
applied  upon  and  for  such  trusts  and  in  such  manner  as  the 
Court  or  judge  shall  direct. 

16.  Money  paid  into  Court  or  securities  purchased  under 
the  provisions  of  the  last  precedinff  Bule,  and  the  dividends 
or  interest  thereon,  shall  be  sold,  transferred,  or  paid  out  to 
the  party  entitled  thereto,  pursuant  to  the  order  of  the  Court 
orajud:ie. 

17.  Cash  under  the  control  of  or  subject  to  the  order  of 
the  Court  may  be  invested  in  Bank  Stock,  East  India  Stock, 
Excliequer  Bills,  and  £2.10«.  per  cent.  .Annuities,  and  upon 
mortgage  of  freehold  and  copyhold  estates  respectively  in 
England  and  Wales,  as  well  as. in  Consolidated,  Keduced, 
and  New  £3  per  cent.  Annuities. 

Cons.  Ord.  XLI.,  3,  only  permitted  invertment  in  £3  per  cent, 
annuities.  . 

18.  E^ery  ap^>lication  for  the  purpose  of  the  conversion  ot 
any  stocks,  funds,  or  securities  into  any  other  stocks,  funds, 
or  securities  authorised  by  the  last  prt  ceding  Rule,  shall,  be 
Served  upon  the  trusteen  thereof,  if  any,  and  upon  such  other 
persons,  if  any,  as  the  Court  or  judge  shall  think  fit. 

Soe  Cons.  Ord.  XLI.,  6,  7. 

19.  Subject  ito  any  provision  Which  may  hereafter  be  made         278. 
for  that  purpose  by  Parliament,  or  under  any  liules  to  be  .(A.  c.  R.  1859, 
made  by  the  authority  of  Parliament,  all  money  paid  into      - '''  ^^"^^ 
Court  m  Admiralty  actions  not  proceeding  in   a  District  in  Admiralty 
Registry,  shall  be  paid  to  the  account  of  "  the  Admiralty 
Registrar"  at  the  Bank  of  England  (Law  Courts  Branch), 
upon  .receivable  orders  to   l>e  obtained  in  the  Admiralty 
Registry. 

2Q.  Money  paid  into  Court  in  an  Admiralty  action  shall         274. 
not  he  paid  out  of  Court  except' in  pursuance  of  an  order  of  (A-  0.  R- 1859, . 

How  paid  out. 


272. 

Service  of    . 
application  for 
conversion  of 
securities. 


actions. 


the  Court  or  a  judge, 


•275. 


21.  A  solicitor  desiring  to  prevent  the  payment  of  money 
out  of  Court  in  an  Admiralty  action  shall  file  a  notice,  and  ijA-C.  R.^i859, 
thereupon  a  caveat  shall  be  entered  in  a  book  to  be  kept        *"•  ^^^'^ 
in  the  Admiralty  Registry  called  the   "  Caveat   Payment  ^^^**- 
Book." 
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276.  (xxiv.  1, 
amended.) 

Time  for. 


277.  [xxiv.  2.] 
Leave  for 
subsequent 
pleadings. 

278.  [xxiv.  8.] 
Four  days. 


279. 

Reply  to 
counter-claim. 


280.  (XXV, 
amended.) 

Joinder  of 
issue,  close  of 
pleadings. 

281.  (xix.  14, 
amended.)    • 

No  new  assign- 
ment. 


ORDER  XXTTT. 
Reply  and  Subsequent  Pleadings 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty 
actions  toithin  six  days,  and  in  other  actions  within  twenty- 
one  days,  after  the  defence  or  the  last  of  the  defences  shall 
have  been  delivered,  unless  the  time  shall  be  extended  by  the 
Court  or  a  judge. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder 
of  issue  shall  be  pleadea  without  leave  of  the  Court  or  a 
judge,  and  then  shall  be  pleaded  only  upon  such,  terms  as  the 
Court  or  judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  rule,  every  pleading  sub- 
seauent  to  reply  shall  be  delivered  within  four  days  after  the 
delivery  of  the  previous  pleading,  unless  the  time  shall  be 
extended  by  the  Court  or  a  judge. 

14.  Where  a  counter-claim  is  pleaded,  a  reply  thereto  shall 
be  subject  to  the  rules  applicable  to  statements  of  defence. 

This  rale  is  new,  and  clears  up  what  was  a  somewhat  doubtful 
point    (See  Toke  v.  Andreivs,  8  Ql  B.  D.  428.) 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preced- 
ing pleading  of  the  opposite  party  simply  without  adding 
any  further  or  other  pleading  thereto,  or  has  made  defavU 
as  mentioned  in  Order  XXvIL,  rule  13,  the  pleadings  as 
between  such  parties  shall  be  deemed  to  be  closed. 

6.  No  new  assignment,  shall  be  iiecessary  or  used.  But 
everything  which  was  formerly  alleged  by  way  of  new  assign- 
ment may  hereafter  be  introducea  by  amendment  of  the 
statement  of  cUim,  or  by  way  of  reply. 

New  assignment  was  a  re-stat^ment  of  the  cause  of  action^  and  was 
generally  necessary  in  cases  where,  the  declaration  being  general  and 
the  subject-matter  divisible,  the  plea  apparently  answered  the  whole 
but  really  answered  a  part,  in  such  a  case  if  the  plaintiff  simply  joined 
issue  without  a  new  assignment  the  issue  became  limited  to  the 
restricted  or  particular  cause  of  action.  For  instances,  see  Bullen  and 
Leako's  Precedents  of  Pleading  under  heading  **  New  Assignment*'' 

Of  by  way  of  reply.] 

Where  this  course  (which  is  new)  is  adopted  a  defendant  need  only 
join  issue,  whereas  if  the  statement  of  claim  is  amended  he  might 
have  to  amend  his  statement  of  defence. 
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OBDER  XXIV.  

Matters  arising  pending  the  Action. 

1.  Any  ground  of  defence  which  has  arisen  after  action    882.  [xx.  1.] 
brought,  but  before  the  defendant  has  deliver^  his  state-  j^  defence. 
ment  of  defence,  and  before  the  time  limited  for  his  doing  so 
has  expired,  may  be  raised  by  the  defendant  in  his  statement 
of  defence,  either  alone  or  together  with  other  grounds  of 
defence.    And  if,  after  a  statement  of  defence  has  been  deli-  In  reply, 
vered,  any  ground  of  defence  arises  to  any  set-off  or  counter- 
claim alleged  therein  by  the  defendant,  it  may  be  raised  by 
the  plaintiff  in  his  reply,  either  alone 'or  together  with  any 
other  ground  of  reply. 

According  to  Jeesel,  M  JL,  this  rule  deep  not  apply  to  counter-claim 
(Original  Hartlepool  Collieries  Co,  v.  Gtbb,  5  Ch.  D.  718),  and  that  judge 
refused  to  allow  a  defend£mt  to  claim  damages  accrued  after  the  date 
of  writ. 

But  Pry,  J.,  in  Beddall  v.  Maiaand,  17  Ch.  D.  174,  refused  to  follow 
this  decision,  holding  that  under  the  Judicature  Act,  1873,  s.  24, 
,  sub-s.  3,  a  counter-claim  is  an  independent  action,  and  therefore  not 
limited  to  the  date  of  the  original  writ 

On  the  same  principle  in  Toke  v.  Andrews,  8  Q.  B.  D.  428,  where  a    . 
defendant  counter-claimed  in  respect  of  a  matter  arising  after  action, 
the*  Court  allowed  the  plaintiff  to  claim  "  by  way  of  set-off  and  counter-    , 
claim  "  money  also  accrued  (in  connection  with  the  same  matter)  after 
action.    (See  also  Ord  XXIIL,  r.  4.) 

A  counter-claim  founded  on  fiEtcts  arising  since  sibtion  must  be  so 
pleaded.    (Mis  v.  Munson  (C.A.),  35  L.  T.  N.  S.  585.) 

.  2.  Where  any  ground  of  defence  arises  after  the  defendant    288.  (xx.  2. 
has  delivered  a  statement  of  defence,  or  after  the  time  limited      amended.) 
for  his  doing  so  has  expired,  the  defendant  may,  and  where  J^^^^^^**^^ 
any  ground  of  defence  to  any  set-off  or  counter-claim  arises  ^epi^  ^y  i^avc. 
after  reply,  or  after  the  time  limited  for  delivering  a  reply, 
has  expired,  the  plaintiff  may,  within  eight  days  after  such 
ff  round  of  defence  has  arisen,  or  at  any  Bubsequent  time  by 
leave  of  the  Court  or  a  judge,   deliver  a  further  defenoe 
or  further  reply  as  the  case'  may  be,  setting  forth  the 
same. 

3.*  Whenever  any  defendant,  in  his  statement  of  defence,   284.  [xx.  8.] 
or  in  any  further  statement  of  defence  as  in  the  last  rule^  Confession  by 
mentioned,  alleges  any  ground  of  defence  which  has  arisen  plaintiff. 
after  the  commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence  (which  confession  may  be 
in  the  form  No.  5  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require),  and  may  thereupon  sign  judg- 
ment for  bis  costs  up  to  the  time  of  the  pleading  of  such 
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defence,  unless  the  Court  or  a  jndge  shall,  either  before  or 
after  the  delivery  of  such  confession,  otherwise  order. 

Where  in  an  action  for  damages  for  breach  of  a  coyenant  the  defend- 
ant pleads  that  be  performed  the  covenant  after  action  brought,  that 
is  not  a  defence  within  this  rule.  (Callander  v.  Hawkins,  2  C.  P.  D. 
592.) 

Flea  of  adjudication  of  bankruptcy  against  the  defendant  after  action 
a&  an  act  of  bankruptcy  committed  before  action  is  within  this  rule, 
and  the  plaintiff  on  confessing  this  plea  may  sign  judgment  for  his 
costs.    (Champion  v.  Forniby,  7  Ch.  D.  373.) 


285. 

No  demurrer. 


286. 

Disposal  of 
point  of  law. 


287. 

When  point  of 
law  concliuire. 


288.  (zxvixL.  1, 
in  part.) 

Striking  oyt 
pleadings 
shewing  no 


ORDER  XXV. 
Proceedings  in  lieu  op  Debiubrer. 

I     1.  No  demurrer  shall  be  allowed; 

The  effect  of  this  change  seems  to  be  that  a  party  instead  of  having 
an  absolute  right  to  raise  a  point  of  law  arising  on  the  &cts  as  stated 
by  the  other  side  can  now  only  do  so  by  consent  or  by  judge's  order, 
and,  on  the  other  hand,  instead  of  requiring  leave  to  plead  and  demur 
to  the  same  matter,  he  may  now  raise  points  of  law  affording  an  answer 
to  the  case  of  the  other  side,  and  also  deny  the  facts. 

2.  Any  party  shall  be  entitled  4x)  raise  by  his  pleading  any. 
point  of  law,  ahd  any  point  so  raised  shall  be  disposed  of  by 
the  judge  who  tries  the  cause  at  or  "after*  the  trial',  provided 
that  by  consent  of  the  parties,  or  by  order  of  the  Court  or 
a  judge  on  the  application  of  either  party,  the  same  may  be 
set  down  for  hearing  and  disposed  of  at  any  time  before  the 
trial. 

Anjapplication  to  have  a  pdnt  of  4aw  disposed  of  can  be  made  on 
the.summons  for  directions.    (See  Ord.  XXX.) 

3.  If,  in  the  opinion  of  the  Court  ox  a  judge,  the  decision 
of  such  point  of  law  substantially  disposes  of  the  whole 
action,  or  of  any  distinct  cause  of  action,  ground  of  defence, 
set-off,  counter-claim,  or  reply  therein,  the  Court  or  a  judgd 
may  thereupon  dismiss  the  action  or  make  such  other  order 
therein  as  may  be  just. 

4.  The  Court  or  a  judffe  may  order  any  pleading  to  be 
struck  out  on  the  ground  that  it  discloses  no  reasonable  cause 
pf  action  or  answer,  and  in  any  such  case  or  in  case  of  the 
action  or  defence  being  shewn  by  the  pleadings  to  be  frivo- 
lous or  vexatious,  the  Court  or  a  judge  may  order  the  action 
to  be  stayed  or  disniissed,  or  judgment  to'  be  entered  cwjcord- 
ingly,  as  may  be  just. 

Tliis  apparently  can  also  bo  done  on  the  summons  for  directions. 
(Ord,  XXX.)  •  • 
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5.  No  action  or  j^oeeedmg  shall  be  open  to  objection,  on  ord.  xxv., 

the  groTJnd  that  a  merely  declaratory  jvdqToent  or  order  is  '  r.  5. 

sought  thereby,  and  the  Court  may  make  oinding  declara-  r^i^    ' 

tions  of  right  whether  any.  consequential  relief  is  or  could  be  289  ri6  A 16 

claimed  or  not.  Vict  o.  86,  • 

s.  50.1 
Tliis  ruTe  extends  the  section  of  the  Chancery  Procedure  Act,  1852,       . 
which  was  held  to  be  limited  to  cases  where  some  equitable  relief  f^^c^^^atory 
might  be  granted  if  the  plaintiff  chose  to  ask  for  it    (See  Cox  v.  J"^go^«"^- 
Barker  (C. A.),  3  Ch.  D.  359 ;  BooTce  v.  Lord  Kensington,  2  K*  &  J.  753 ; 
Bi-istow  V.  Whitmore,  4  K.  &  J.  743.) 


ORDEE  XXVI. 

Discontinuance. 

1.  The  plaiotifif  may,  at  any  time  before  receipt  of  the  •  290.  [xxiii  i.] 
defendant's  defence,  or  after  the  receipt  thereof  before  taking  Before  pro- 
any  other  proceeding  in  the  action  (save  any  interlocutory  ^^^^^^^^^' 
application),  by  notice  in  writing,  wholly  discontinue  his  defend. 
action  against  all  or  any  of  the  defendants  or  withdraw  apy 
part  or  parts  of  his  alleged  cause  of  complaint,  and  there- 
upon he  shall  pay  such  defendant's  costs  ot  the  action,  or,  if 
the  action  be  not  wholly  iliscontinuiefd,  the  costs  occasioned' 
by  the' matter  so  withdrawn.    Such  costs  shall  be  taxed  and 
such  discontinuance  or  withdrawal,  as  the  case  may  be,  shall 
not  be  a  defence  to  any  subsequent  action.     Save  as  in  this 
Rule  otherwise  provided,  it  shall  not  be  competent  for  the  withdi-awing 
plaintiff  to  withdraw  the  record  or  discontinue  the  action  "nti^u^ng'*^ 
without  leave  of  the  Court  or  a  judge,  but  the  Court  or  a  with  leave. 
judge  may  before,  or  at,  or  after  the  hearing  or  trial,  upon 
such  terms  as  to  costs,  and  as  to  any  other  action,  and  other- 
wise, OS  may  be^  just,  order  the  action  to  be  discontinued,  or 
any  part  of  the  alleged  cause  of  complaint  to  be  struck  out. 
The  Court  or  a  judge  may,  in  like  manner,  and  with  the  Withdrawing 
like  discretion  as  to  terms,  upon  the  application  of  a  defend-  ^^^^^^^  ^{^^^ 
ant,  order  the  whole  or  any  part  of  his  alleged  grounds  of  leave. 
defence  or  counter-claim  to  be  withdrawn  or  struck  out,  but 
it  shall  not  be  competent  to  a  defendant  to  withdraw  his  de- . 
fence,  or  any  part  thereof,  without  such  leave. 

(hunting  leave  to  discontinue  where  leave  is  required  is  a  matter  of 
discretion.  Leave  refused  where  an  action  was  referred  and  an  arbi- 
trator had  found  the  facts  in  the  form  of  a  special  case.  (StahUchmidt 
V.  Watford,  4  Q.  B.'D.  217.)  Where  a  plaintiff  obtaiAed  an  interim 
injunction  on  giving  the  usual  undertaking  for  damages,  and  subse- 
quently discontinued  his  action^  a  reference  as  to  damages  was  ordered 
on  the  motion  of  the  defendant.    {Netvcomen  y.  Cotdson,  7  Ch.  D.  764.) 

A  notice  of  discontinuance  puts  an  end  to  an  appeal  (Oonybeare  v. 
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291.  Hzziii  8.] 

Withdrawal  by 
conient. 


202.  (zziiL  8, 

anvended.) 

Ente^^ing  jndg- 
meot  for  costs. 


298. 

Payment  of 
costs  before 
fresh  action. 


Leiuis  (CA.),  18  Oh.  D.  469);  an  apjoeal  from  a  refusal  to  grant  an 
injunction.    (Matthews  v.  Antrobus,  4y  L.  J.  CH.  80.) 

The  defendant  is  entitled  to  all  costs  on  the  plaintiff  discontinuing. 
(The  8t.  Olqf,  2  P.  D.  113.) 

Counter-claim.]  Jessel,  M.B.,  held  in  Vavasseur  v.  jBTrupp,  16  Ch.  D. 
4^i,  that  where  a  plaintiff  discontinues  his  action  a  counter-claim 
drops.  This  was  doubted  by  Fry,  J.,  in  Beddall  v.  Maitland,  17  Ch.  D. 
174-183,  and  overruled  by  McGoioan  v.  Middleton  (C.A.),  62  L.  J.  Q.  B. 
356;  11  Q.  B.  D.  464.  Now  by  Ord.  XXI.,  r.  16,  a  counter-claim  may 
be  proceeded  with  notwithstanding. the  plaintiff's.action  is  stayed,  dis- 
continued, or  dismissed. 

Notice  of  discontinuance/] 

A  letter  from  the  plaintitf  s  solicitor  saying,  *'  we  are  instructed  to 
proceed  no  further  with  this  action,"  is  sufficient  notice.  {The  Pomme- 
rania,  4  P.  D.  196.) 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be 
withdrawn  by  either  plaintiiF  or  defendant,  upon  producing 
to  the  proper  officer  a  consent  in  writing,  signed  by  the 
parties. 

3.  Any  defendant  ma^  enter  judgment  for  the  costs  of  the 
action,  if  it  is  wholly  discontinued  against  him,  or  for  the 
costs  occasioned  by  the  matter  withdrawn,  if  the  action  be 
not  wholly  discontinued,  in  ease  hich  respective  costs  are  not 

jpaid  within  four  days  after  taxation. 

4.. If  any  subsequent  action  sh&ll  be  brought  before  pay- 
ment of  the  costs  of  a  discontinued  action,  for  the  same,  or 
substantially  the  same,  cause  of  action,  the  Court  or  a  judge 
may,  if  they  or  he  think  fit,  order-  a  sl^y  of  such  subsequent 
action,  until  such  costs  shall  have  been  paid. 


294.  [zziz.  1.] 

DismiBsal  for 
want  of  prose- 
cution. 


OBDER  XXVII. 
Default  op  Pleadi;no. 

1.  If  the  plaintiff,  being  bound  to  deliver  a  statement  of 
claim„does  not  deliver  the  same  within  the  time  allowed  for 
that  purpose,  the  defendant  may,  at  the  expiration  of  that 
time,  apply  to  the  Court  or  a  judge  to  dismiss  the  action 
with  costs,  for  want  of  prosecution ;  and  on  the  bearing  of 
such  application  the  Court  or  judge  may,  if  no  statement  of 
claim  shall  have  been  delivered,  order  the  acti6n  to  be  dis- 
missed accordingly,  or  may  make  such  other  order  oh  such 
terms  as  the  Court  or  judge  shall  think  just. 

The  plaintiff  is  only  hound  to  deliver  a  statement  of  claun  when  the 
defendant  within  eight  days  of  entering  appearance  gives  notice  that 
he  requires  one  to  be  delivered.    (See  Ord.  XX.) 

When  an  order  4^i«TT^i««iTig  an  action  has  come  into  operation  the 
action  \&  then  at  an  end,  and  no  other  steps  can  be  taken  (Whistler  v. 
Uancock,  3  Q.  B.  D.  83;  King  v.  Davenport,  4  Q.  B.  D.  402);  but  the 
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Court  may  enlarge  the  time  for  appealing  from  the  order  dismissing.  Ord.  XXVIL, 
the  action,  and  then  if  that  order  is  reyersed  or  Taried,  farther  time  for        rr.  1-5. 

delivering  pleadings,  &c.,  may  be  given.    {Burke^Y.  Booney,  4  0.  P.  D.  ' 

226 ;  Carter  v.  Stubhs  (C.A.),  6  Q.  B.  D.  116.) 

Where  a  plaintiflF  becomes  bankrupt  before  delivering  statement  of 
claim  (when  one  is  reqnired)  notice  of  motion  to  dismiss  may  be  served 
on  the  trustee.    (  Wright  v.  Smndon,  <fec.,  BaUway  Co.,  4  Ch.  D.  164.) 

When  a  plaintifr,  a  foreigner  rodent  abroad>  had  been  before 
delivering  statement  of  claim  ordered  to  give  security  for  costs  and 
.had  not  done-so,  action  dismissed  for  want  ofprosecution,  (La  Orange 
V.  McAndrew,  4  Q.  B.  D.  210.)  See  Ord.  XXXVI.,  r.  12  (436)  for  dis- 
miissal  after  dose  of  pleadings. 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liquidated  806.  [zziz.  8.] 
demand,  and  the  defendant  does  not,  within  the  time  allowed  Action  for 
for  that  purpose,*  deliver  a  defence,  the  plaintiff  may  at  the  debt,  &c. 
expiration  ot  such  time,  enter  final  judgment  for  the  amount  ^gj?^^^*  ^^ 
claimed,  with  costs. 

Time  allowed  is  ten  days  after  appearance.  l%e  time  may  be 
enlarged  even  after  the  expiration  of  the  time  allowed.  (Ord.  LXIY., 
r.  7  (967).) 

This  does  not  apply  to  an  Admiralty  action  in  rem.  (The  S/actoria, 
2  P.  D.  3.) 

This  rule  applies  to  an  action  on  a  replevin  bond  wheQ  the  penalty 
and  not  damages  ib  claimed.    (^Dix  v.  Chroom,  5  Ex.  D.  91.) 

For  forms  of  judgment,  see  Appendix  P. 

3.  When  in  any  such  action  as  in  the  last  preceding  Rule  896.  [zziz.  8.] 
mentioned  there  are  several  defendants,  if  one  of  them  make  where  one  of   . 
default  as  mentioned  in  the  last  preceding  Kule,  the  plaintiff  *«^®'^**  defend- 
may  enter  final  judgment  against  the  defendant  so  making  a^fauu. 
default  and  issue  execution  upon  such  judgment  without  pre- 
judice to  his  right  to  proceed  with  his  action  against  the 

other  defendants. 

.4.  If  the  plaintiff's  claim  be  for  detention  of  goods  and  W7-  [zziz.  4.] 
pecuniary  damages,  or  either  of  them,  and  the  defendant,  or  f^il^^JZ 
all  the  defendants  if  more  than  one,  make  default  as  men-  damages,  inter- 
tioned  in  Rule  2,  flie  plaintiff  may  enter  an  interlocutory  ipcutory  judg- 
judgment. against  the  defendant  or  defendants^  and  a  writ  of  ^gg^'^nt  of 
inquiry  shall  issue  to  assess  the  vcjue  of  the  goods,  and  the  damages. 
damages,  or  the  damages  only,  as  the  coae  may  be.    But  the   . 
Court  or  a. judge  may  order  that,  instead  of  a  writ  of  inquiry, 
the   value  and    amount  of  damages,  or   either  of   them, 
shall  be  ascertained  in  any  way  which  the  Court  or  judge 
may  direct. 

For  form  of  judgment,  see  Appendix  P.  (No.  2.) 

••  ■    '  •  . 

5.  When  in  any  such  action  as  in  Rule  4  mentioned  there  298.  [zziz.  6.] 

■  are  several  defendants,  if  one  or  more  of  them  make  default  where  several 

as  mentioned  in  Rule  2,  the  plaintiff  may  enter  an  interlocu-  defendants,  and 

tory  judgment  against  the  defendant  or  defendants  so  making  7fo\™°^®  ^^ 
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299.  [xziz.  6.] 

Where  claim 
both  for  debt 
and  damages. 


Recovery  of 
land. 


default,  and  proceed  with  his  action  against  the  others. 
And  in  such  case  the  value  and  amount  of  damages  agamst 
the  defendant  making  default  shall  be  assessed  at  the  same 
time  with  the  trial  of  the  action  or  issues  therein  against  the 
other  defendants,  unless  the  Court  or  a  judge  shall  otherwise 
direct.  .  • 

6.  If  the  plaintiffs  claim'  be  for  a  debt  or  liquidated 
demand,  and  also  for  detention  of  goods  and*  pecuniary 
damages,  or  pecuniary  damages  only,  and  any'  defendant 
make,  default  as  mentioned  in  Kule  2,  the  plaintiff  may  enter 
final  judgment  for  the  debt  or  liquidated  demand,  and  also 
enter  interlocutory  judgment  for  the  value  of  the  goods  and 
the  damages,  or  the  damages  only,  as  the  case  may  be,  and 
proceed  as  mentioned  in  Kules  4  and  5. 
800.  [xxix.  7.]  7.  In  an  action  for  the  recovery  of  land,  if  the  defendant 
makes  default  as  mentioned  in  Bule  2,  the  plaintiff  may 
enter  a  judgment  that  the  person  whose  title  is  asserted  in 
the  writ  of  summons  shall  recover  possession  of  the  land, 
with  his  costs. 

For  form  of  judgment,  see  Appendix  P.  (No.  8.) 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne 
profits,  arrears  of  rent,  or  double  value  in  respect  of  the 
premises  claimed  or  any  part  of  them,  or  damages  for  breach 
of  contract  upon  a  writ  for  the  recovery  of  land,  if  the  de- 
fendant makes  default  as' mentioned  in  Kule  2,  or  if  there  be 
more  than  one  defendant,  some  or  one  of  the  defendants 
make  such  defiEtult,  the  plaintiff  may  enter  judgment  against 
th6  defaulting  defendant  or  defendants  and  proceed  as  men- 
tioned in  Eules  4  and  5. 

9.  If*  the  plaintiff's  claim  .  be  for  a  debt  or  liquidated 
demand,  the  detention  of  goods  and  pecuniary  damages,  or 
for  any  of  such  matters,  or  for  the  recovery  of  land;  and  the 
defendant  delivers  a  defence  which  purports  to  offer  an 
answer  to  part  only  of  the  plaintiff's  alleged  cause  of  action, 
the  plaintiff  may  by  leave  of  the  Court  or  a  judge  enter 
judgment,  final  or  interlocutory,  as  the  case  may  be,  for  the 
part  unanswered :  Provided  that  the  unanswered  part  consists 
of  a  separate  cause  of  action,  or  is  severable  from  the  rest;  as 
in  the  case  of  part  of  a  debt  or  liquidated  demand :  Pro- 
vided also  that,  where  there  is  a  counter-claim,  execution  on 
any  such  jud^ent  as  above  mentioned  in  respect  of  the 
plaintiff's  claim  shall  not  issue  without  leave  of  thp  Court 
or  a  judge. 

10.  In  Probate  actions,  if  any  defendant  make  default  in 
filing  and  delivering  a  defence,  the  action  miiy  proceed,  not- 
withstanding such  default. 


301.  (TTJT,  d, 

amended.) 

Claim  for 
mesne  profits 
double  ralue, 
&c. 


802. 

Where  defence 
only  to  part  of 
claim,  judg- 
ment for 
undefended 
claim. 


803.  [zzit.  9.] 

Probate 
actions. 
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11.  In  all  other  actions  than  those  in  the  preceding  Rules  [Ord.  xxvii., 
of  this  Order  mentioned,  if  the  defendant  m&kes  default  in      i'^.  ii-i5. 
delivering  a  defence,  the  plaintiff  may  set  down  the  fiction  804^^^^x7101 
on  motion  for  judgment,  ani  such  judgment  shall  Jbe  given  -^^^^^j^  fo,. 

as  upon  the  statement  of  claim  the  Court  or  a  judge  shall  jtidgment  in 
consider  the  plaintiff  to  be  entitled  to.  '        other  cases. 

Where  a  defendant  is  in  default  in  pleading,  the  plaintijQf  may  set 
down  the  action  on  motion  for  judgment  without  giving  him  notice 
(Bridson  v.  Smith,  24  W.  R.  392 ;  Parsons  v.  Harris,  6  Ch.  D.  694  (per 
Hal],  V.G.);  but  when  a  defendant  has  never  entered  appearance 
notice  must  be  given  by  filing  it  under  Ord.  XDL,  r.  10.  (206).  (Ibid.) 
In  the  previous  case  of  Boupdl  v.  Parsons,  24  W.  R  269.  Hall,  V.O., 
ordered  two  days'  notice  to  be  given  to  a  defaulting  defendant. 

12.  Where,  in  any  such  action  as  mentioned  in  the  last  806.[zziz.ii.] 
preceding  Eule,  there  are  several  defendants,  then,  if  one  of  Against  one    . 
such  defendants  make  such  default  as  aforesaid,  the  plaintiff  of  several 
may  either  (if  the  cause  of  action  is  severable)  set  down  the  ^®**^'*<^^"^. 
action  at  once  on  motion  for  judgment  against  the  defendant 

so  making  default,  or  may  set  it  down  against  him  at  the 
time  when  it  is  entered  for  trial  or  set  down  on  motion  for 
judgment  against  the  other  defendants,.    * 

See  note  to  r.  11. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  aoe.  (xxix.  12, 
does  not  deliver  any  subsequent  pleading  within  the.  period       altered.) 
allowed  for  that  purpose,  the  pleadings  shall  be  deemed  to  Defeuit  of 
be  closed  at  the  expiration  of  that  period,  and  all  the  material  "1*^^* 
statements  of  fact  in  the  pleading  last  delivered  shall  be 

deemed  to  have  been  denied  and  put  in  issue. 

In  the  former  rule  statements  of  fact  in  the  last  pleading  delivered 
were,  if  no  further  pleading  was  put  in,  deemed  to  be  admitted. 

If  within  six  weeks  of  the  close  of  the  pleadings  the  plaintiff  does 
.  not  give  notice  of  trial,  the  defendant  may  do  so,  or  apply  to  dismiss ' 
the  action  for  want  of  prosecution.    (See  Ord.  XXXVI.,  r.  12  (436).) 

14.  In  any  case  in  which  issues  arise  in  an  action  other  307.[xziz.l3.] 
than  between  plaintiff  and  defendant,  if  any  party  to  any  issues  between 
Buch  issue  makes  default  in  delivering  any  pleading,  the  third  party 
opposite  party,  may  apply  to  the  Court  or  a  judge  for  such  *"^  others. 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to  be 

entitled  to.    And  the  Court  or  judge  may  order  judgment 
to  be  entered  accordingly,  or  may  make  such  other  order 
as  may  be  necessary  to  do  complete  justice  between  the    - 
parties. 

15.  Any  judgment  by  default,  whether  under  this  Order  808.  [xxix.  14.] 
or  under  any  other  of  these  Eiiles,  may  be  set  aside  by  the  ^^^^  ^y 

.     .  default. 
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Ord.  xxyiL, 

r.  15. 
Ord.  XXVIII., 

r.  1. 


Court  or  a  judge,  upon  such  terms  as  to  costs  or  otherwise 
as  such  Court  or  judge  may  think  fit. 

When  judgment  has  been  obtained  by  default^  and  no  irreparable 
wrong  will  be  done  by  re-opening  the  matter,  the  Court  may  set  aside 
the  judgment,  even  after  considerable  delay  {Atwood  y.  Chichester 
(C.A.),  3  Q.  B.  D.  722);  or  it  may  impose  terms  such  as  giving  security 
for  judgment  and  costs.    (  WaU  v.  Bamett  (0. A.),  3  Q.  B.  D.  363.) 

If  by  accident  no  one  appears  at  the  trial,  and  judgment  is  given 
for  the  opposite  party,  it  wul  in  general  be  set  asid^  and  the  action 
restored  to  the  list  on  payment  of  the  costs  of  the  day  and  of  the 
application.  (CocJde  v.  Joyce,  7  Ch.  D.  56;  Burgoine  v.  Taylor  (C.A.), 
9Ch.  D.  1.) 

When  judgment  had  been  given  in  a  foreclosure  action  by  equitable 
mortgagees  against  the  defendant  as  heir-at-law  of  the  mortgagor,  and 
it  turned  out  that  the  defendant  was  not  the  heir-at-law,  judgment  w&s 
set  aside  and  action  dismissed  without  costs.  (Lancaster  Banking  Co. 
V.  Cooper,  9  Ch.  D.  594.) 


809.  (zzvii  1, 
in  part.) 

Amendment 
of  indorsement, 
or  pleading 
with  leaye. 


ORDER  XXVIII. 

Amend jiEKT. 

1.  The  C!ourt  or  a  judge  may,  at  any  stage  of  the  proceed- 
ings, allow  either  party  to  alter  or  amend  his  indorsement 
or  pleadings,  in  sucn  manner  and  on  such  terms  as  may  be 
just,  and  all  such  amendments  shall  be  made  as  may  be 
necessary  for  the  purpose'  of  determining  the  real  questions 
in  controversy  between  the  parties. 

Leave  to  amend  will  generally  be  given  unless  the  party  applying 
has  acted  mold  fide,  or  by  his  blunder  he  had  done  some  injury  to  his 
opponent  which  could  not  be  compensated  by  costs,  Ac,  per  Bram- 
well,  L.J.,  in  TOdesley  v.  Harper  (C.A.),  10  Oh.  D.  393. 

No  affidavit  is  required  in  sapport  of  an  application  for  leave  to 
amend.    {CargUl  v.  Botoer,  4  Ch.  D.  78.) 

Where  an  amendment  is  asked  for  at  the  hearing  an  adjournment 
will,  if  necessary,  be  Jdlowed  for  the  other  side  to  meet  a  new  casa 
(See  Nobel's  Explosives  Co.  v.  Jories,  17  Oh.  D.  721.) 

An  amendment  should  not  be  allowed  at  the  tnal  which  will  entirely 
alter  the  nature  of  the  case  made,  e.g.,  in  a  claim  by  a  lessee  against 
his  lessor  for  an  injanction  to  restrain  him  from  committing  breaches 
of  covenant'an  amendment  claiming  damages  for  eviction.  (Jfewby  v. 
Sharp  (O.A.),  8  Oh.  D.  39-49.) 

Nor  in  an  action  of  trespass  eihould  a  defendant  be  allowed  to  chaDge 
a  defence  claiming  an  easement  over  the  land  in  question  into  one 
claiming  the  ownership  of  the  land,  but  he  should  be  allowed  to 
amend  by  changing  a  qualified  denial  of  the  plaintiff's  ownership  into 
an  absolute  denial  (Laird  v.  Briggs,  16  Oh.  D.  440 ;  (O.A.),  19  Ch.  D. 
22.)    As  to  appeal  from  a  refusal  of  leave  to  amend,  see  note  to  r.  6. 

.Where  a  defence  has  been  put  in  fraudulently  by  the  defendant'^ 
solicitor  and  judgment  obtained  in  consequence  against  her,  the  Court 
of  Appeal  can  set  aside  that  judgment  and  allow  a  fresh  defence  to  be 
put  in.    (TriZ/«am5V.Pre5^(O.A.),20Oh.D.672.X 
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Ord.  XXVIII., 
rr.  2-7. 

810.[xxyiL2."] 
Where  by 
plaintiff  with- 
out leaye. 

•811.[xrviL8.] 

When  by  de- 
fendant with- 
out leave. 


818.[zxvii.4.] 

Amendment 
disallowed. 


2.  The  plaintiff  may,  without  any  leave,  amend  his  state- 
ment of  claim,  whether  indorsed  on  the  t&rii  or  not,  once  at 
any  time  before  the  expiration  of  the  time  limited  for  reply 
and  before  replying,  or,  where  no  defence  is  delivered,  at 
any  time  before  the  expiration  of  fonr  weeks  frotia  the  appear- 
ance of  the  defendant  who  shall  have  last  appealed. 

3.  A  defendant  wh6  has  set  np  any  oounter-elaim  or  set-off 
may,  without  any  leave,  amend  such  counter-claim  or  set-off 
at  any  time  before  the  expiration'of  the  time  allowed  him 
for  answering  the  reply  and  before  such  answer,  or  in  case 
there  be  no  reply  then  at  any  time  before  the  expiration  of 
twenty-eight  aays  from  defence. 

4.  Where  any  painty  has  amended  his  pleading  under 
either  of  the  last  two  preceding  Bules,  the  opposite  "partj  may, 
within  eight  days  after  the  delivery  to  him  of  the  amended 
pleading  apply  to  the  Court  or  a  judge  to  disallow  the 
amendment,.or  any  part  thereof,  and  tne  Court  or  judge  may, 
if  satisfied  that  the  justice  of  the  case  requires  it,  disallow 
the  same,  or  allow  it  subject  to  such  terms  as  to  costs  or 
otherwise  as  may  be  jugt. 

6.  Where  any  party  has-  amended  his  pleading  under 
Eules  2  or  3,  the  opposite  party  shall  plead  to  the  amended 
pleading,  or  Amend  his  pleaaing,  within  the  time  he  then  has 
to  plead  or  within  ^iahtdays  from  the  delivery  of  the  amend- 
ment,  whichever  shall  last  expire ;  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment^  and 
does  not  plead  again  or  amend  within  the  time  above  men- 
tioned, he  shall  be  deemed  to  rely  on  his  original  pleading 
in  answer  to  such  amendment 

Under  the  former  rule  it  was  necessary  to  apply  £or  leave  to  amend. 

6.  In  all  cases  not  provided  for  by  the  preceding  Bules  of  814.  [xxvii.  e.] 
this  Order,  application  for  leave  to  amend  may  be  made  by  Leave  to 
either  party  to  the  Court  or  a  judge  or  to  the  judge  at  the  amend  in  other 
trial  of  the  action,  and  such  amendment  may  be  allowed  ^^* 
upon  such  terms  as  to  costp  or  otherwise  as  may  be  just. 

A  refusal  by  a  judge  at  the  trial  to  allow  an  amendment  is  part  of 
the  judgment,  and  need  not  be  appealed  fix)m  separately.  (Laird  v. 
Brtggs,  16  Ch.  J).  603.) 

7.  If  a  party  who  has  obtained  an  order  for  leave  to  816.  [xxrii  7.] 
amend  does  not  amend  accordingly  within  the  time  limited  Lapse  of  order 
for  that  purpose  by  the  order,  or  if  no  time  is  thereby  to  amend. 
limited,  then  within  fourteen  davs  from  the  date  of  the  order, 

such  Older  to  amend  shall,  on  the  expiration  of  such  limited 
time  as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may 


818.(zzviL6, 
amended.) 

Pleading  to 
amendment. 
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Ord.  XXVIII., 

rr.  7-13. 

Ord.  }CXIX., 

r.  1. 

8ie.[xrvii8.J 

Amendment 
how  made. 


817.[Dyii9.] 

Marking  date 
of  order  and  of 
amendment. 


818.  [zzvii 

100 

Delivery  of 
amendeid  docu- 
ment. 

819.  (zU.  A, 

amended.) 
Correction  of 
accidental 
errors  in  judg- 
ments. 

820.(zzvii. 
11,  amended.) 
Amending 
•  defects  or 


881. 

Costs  of  amend- 
ment. 


be,  become  ipso  facto  void,  unless  the  time  is  extended  by 
the  Court  or  a  judge, 

8.  An  indorsement  or  pleading  may  be  amended  by  written 
alterations  in.  the  copy  which  has  been  delivered,  and  by 
additions  on  paper,  to  be  interleaved  therewith  if  necessary, 
unless  the  amendments  require  the  insertion  of  more  than 
144  words  in  any  one  place,  or  are  so  numerous  or  Of  such  a 
nature  that  the  making  them  in  writing  would  render  the 
document  difficult  or  inconvenient  to  read,  in  either  of  which 
cases  the  amendment  must  be  made  by  delivering  a  print. of 
the  document  as  amended. 

9.  Whenever  any  indorsement  or  pleading  is  amended,  the 
sams,  when  amended,  shall  be  marked  with  the  date  of  the 
order,  if  any,  under  which  the  same  is  so  amended,  and  of 
the  day  on  which  such  amendment  is  made,  in  manner  fol- 
lowing, viz.:  ** Amended  day  of  pursuant  to 
order  of            dated  the            of            .*' 

10.  Whenever  any  indorsem^ent  or  pleading  is  amended 
such  amended  document  shall  be  delivered  to  the  opposite 
party  within  the  tim'e  allowed  for  amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental .  slip  or  omission,  may  at 
any  time  be  corrected  by  the  Court  or  a  judge  on  motion  or 
swmmons  without  an  appeal.  . 

12.  The  Court  or*  a  judge  may  at  a/ny  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  judge  niay 
think  just,'  amend  any  defect  or  error  in  any  proceedings^  and 
all  necessary  amendments  shall  be  made  for  the  .purpose  of 
determining  tJie  real  question  or  issm  raised  by  or  depending 
on  the  proceedings. 

13.  The  costs  of  and  occasioned  by  ^y  amendment  made 
pursuant  to  Rules  2  and  3  of  this  Order  shall  be  borne  by  the 
party  making  the  same,  unless'  the  Court  or  .a  judge  shall 
otherwise  order. 

See  Old.  LXV.,  regulations  81, 82,  as  to  taxation  of  such  costs. 


ORDER  XXIX. 

Releases  in  Adviraltt  Actions. 

822.  !•  Property  arrested  by  warrant  shall  only  be  released 

(A.'c.  R.  1859,  under   the  authority   of  an   instrument  issued    from    the 
r.  46.)     '  Registry,  to  be  called  a  release. ' 

Release. 
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Ord.  XXIX., 
rr.  2-10. 


2.  A  solicitor,  at  whose  instance  any  property  has  been 
arrested,  may,  before  an  appearancahas  been  entered,  obtain  (a.  t!.^'i859, 
the  release  thereof  by  ^ing  a  notice  that  he  withdraws  the        r.  47.) 

warrann.  ing  warrant. 

3.  A  solicitor  may  obtain  the  release  of  any  property  by        c*^i859 
paying  into  the  Eegistry  the  sum  in  respect  of  whiqh  the      *  r!  48.) 
action  has  been  commenced.  ?y  payment 

into  Registry. 

4.  Cargo,  arrested  for  freight  only,  may  be  released  by         825. 
filing  an  affidavit  as  to  the  value  of  tiie  fre^ht,  and  by  pay-  r.  49,  amended.) 
ing  the  amount  of  the  freight  into  the  Registry,  or  hy  satiS'  Freight. 
fifing  the  judge  (hoi  it  has  already  been  paid. 

6.  In  an  action  of  salvage,  the  value  of  the  property  under         826. 
arrest  shall  be  agreed,  or  an  affidavit  of  value  filed,  before  rl'ofai^n4^o 
the  property  is  released,  u/niess  the  Court  or  a  judge  shaU  Salvage. 
otherwise  order. 

6.  A  solicitor,  who  shall  have  filed  a  bail  bond  in  the  sum         827. 

in  respect  of  which  the  action  has  been  commenced,  or  paid  ^  '  r!  51.)     ' 
such  sum  into  the 'Registry,  and,  if  the  action  be  one  of  ^^«*^  against 
salvage,  shall  have  also  filed  an  affidavit  as  to  the  value  of  ^  ^^' 
the  property  arrested,  shall  be  entitled  to  a  release  for  the 
same,  unless  there  be  a  caveat  against  the  j^elease  thereof* 
outstanding  in  the^'  Caveat  Release  Book." 

7.  The  release,  when  obtained,  shall,  be  left  with  a  notice       c^*i859 
in  the  Registry  by  the  solicitor  taking  out  the  same,  who      *  r.  52.)     ' 
shall  also  at  the  same  time  pay  all  costs,  charges,  and  ex-  f^Jl^^J^^ 
penses  attending  the  care  ahd  custody  of  the  property  whilst  release. 
under  arrest ;  and  the  property  shall  thereupon  be  released. 

8.  A  solicitor  in  an  action,  desiring  to  prevent  the  release         829. 

of  any  property  under  arrest,  shall  file  in  the  Registry  a  ^^'  ^'  fs.J^^^' 
notice,  and  thereupon  a  caveat  against  the  release  of  the  pro-  Caveat  against 
perty  shall  be  entered  in  a  book  to  be  kept  in  the  Principal  "  ***** 
Registry,  called  the  "  Caveat  Release  Book  "  b^^       ^^ 

9.  Where  an  action  is  proceeding  in  a  District  Registry, 
the  District  Registrar  shall,  before  authorising  a  release, 
ascertain  by  telegraph,  or  otherwise,  from  the  Principal 
Registry  whether  or  not  any  caveat  has  been  entered  there. 

10.  A  party,  delaying  the  ^release  of  any  property  by  the       c^^'i859 
entry  of  a  caveat,  shall  be  liable  to  be  condemned  in  costs      '  r.  54.) 
and  damages,  unless  he  shall  show  to  the  satisfaction  of  ^^^^^je- 

,  P  laying  release. 


880. 

District 
Regbtry. 
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889. 

(A.  C.  B.  1859, 

r.  55.) 
Caveat  against 
arrest. 

♦888. 

(A.  C.  R.  1859, 

r.  56.) 
How  obtained. 


Cayeat  War- 
rant Book. 

884. 

District 
Registry. 


886. 

(A.  a  B.  1B59, 
r.  57,  amended.) 
Proceedings  ' 
where  caveat 
against  arrest. 

886. 

(A.  C.  R.  1859, 

r.  58.) 
Bail  by  party 
entering 
cayeat. 


887. 

(A.  C.  R.  1859, 

r.  59.) 
Failure  to  give 
bail. 


888. 

(A.  C.  R.  1859, 

r.  60.) 
Enforcing 
order,  &c 


the  Court  or  a  judge  good  and  sufficient  reason  for  having  so 
done.  , 

11.  A  ptfirty,  desiring  to  prevent  the  arrest  of  any  pro- 
perty^  may  cause  a  caveat  against  the  issue  of  a  warrant  for 
the  arrest  thereof  to  be  entered  in  the  Principal  Registry. 

12.  For  the  purpose  in  the  last  pfecedinffRule  mentioned, 
the  party  shall  cause  to  be  filed  in  the  Keglstry  a  notice, 
signed  by  himself  .or  his  solicitor,  undertaking  to  enter  an 
appearance  in  any  action  that  niay  be  commenced  against  the 
said  property,  and  to  give  bail  in  such  action  in  a  sum  not 
exceeding  an  amount  to  be  stated  in  the  notice,  or  pay  snch 
sum  into  the  Registry ;  and  a  caveat  against  the  issue  of  a 
warrant  for  the  arrest  of  the  property  shall  thereupon  be 
entered  in  a  book  to  be  kept  in  the  .Registry,  called  the 
"  Caveat  Warrant  Book." 

13.  Where  an  action  is  proceeding  in  a  Pistrlct  Registry, 
the  District  Registrar  (unless  required  to  act  nnder  Rule  18 
of  this  Order)  shall,  before  issuing  a  warrant  for  the  arrest 
pf  the  property,  ascertain  by  telegraph,  or  otherwise,  from 
the'  Principal  Registry,  whether  or  not  any  caveat  has 
bcQu  entered  against  the  issue  of  a  warrant  for  the  arrest 
thereof. 

14.  A  solicitor,  commencing-  an  action  against  any  pro- 
perty in  respect  of  which  a  caveat  has  been  entered  in  the 
**  Caveat  Warrant  Book,"  shall  forthwith  serve  a  copy  of  the 
writ  upon  the  party  on 'whose  behalf  the  caveat  nas  been 
entered,  or  upon  his  solicitor. 

15.  Within  three  days  from  the  service  of  the  writ  .or 
copy  thereof,  the-  party  on  whose  behalf  the  caveat  has 
been  entered  shall,  if  the  sum  in  respect  of  which  the  action  is 
commenced  does  not  exceed  the  amount  for  which  he  has 
undertaken,  give  bail  in  such  sum,  or  pay  the  same  into 
the  Registry. 

16.  Aftdr  the  expiration  of  twelve  days  from  the  filing  of 
the  notice  in  Rule  12  mentioned,  if  the  party  on  whose 
behalf  the  caveat  has  been  entered  shall  not  have  given  bail 
in  such  sum,  or  paid  the  same  into  the  Registry,  the  plain- 
tiflTs  solicitor  may  proceed  with  the  action  by  default,  and  on 
filing  his  proofs  in  the  Registry  may  have  the  action  placed , 
on  the  list  for  hearing.  • 

17.  If,  when  the  action  comes  before  the  judge,  he  is  satis- 
fied that  the  claim  is  well  founded,  he  may  pronounce  for  the 
amount  which  appears  to  him  to  1)0  due,  and  may  enforce 
the  payment  thereof  by  attachment  against  the  party  on 
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Ord.  XXIX., 

IT.  17, 18. 

Ord.  XXX., 

rr.  1,  2. 


839. 

(A.  C.  R.  1859, 


whose  behalf  the  caveat  has  been  entered,  and  by  the  arrest 
of  the  property,  if  it  then  be  or  thereafter  come  within  the 
jurisdiction  of  the  Court. 

18.  Nothing  in  this  Order  shall  prevent  a  solicitor  from 
taking  out  a  warrant  for  the  arrest  of  any  property,  notwith- 
standing, the  entry  of  a  caveat  in  the  **  Caveat  Warrant   . 
Book ; "  but  the  party>  at  whose  instance  any  property-  in  j^^^  ^j/. 
respect  of  which  a  caveat  is  entered  shall  be  arrested,  shall  withstanding 
be  liable  US  have  the  warrant  discharged  and  to  be  con- 
demned in  costs  and  damages,  unless  he  shall  show,  to  the 
satisfaction  of  the  judge,  good  and  sufficient  reason  for 
having  so  done. 


baveat. 


ORDER  XXX. 

SUUUONS  FOB  DlBEOTIONS. 

1.  In  every  cause  or  matter  one  general  summons  for 
directions  may  be  taken  out  at  any  time  by  any  part;^  with 
respect  to  the  folio  svixig  matters  and  proceedings :  particulars 
of  claim,  defence,  or  reply,  statement  of  special  case,  dis- 
covery (including  interrogatories),  commissions  and  exami- 
nations of  witnesses,  mode  of  trial  (including  proceedings  in 
lieu  of  demurrer,  trial  on  motion  for  judgment,  and  refer- 
ence)j  pl^ce  of  trial,  and  any  other  matter  or  proceeding  in 
the  cause  or  matter  previous  to  trial. 

This  follows  the  recommendations  of  Lord  Coleridge's  Cdtomittee, 
resolutions  2,  4.  • 

In  case  the  proceedings  are  not  ripe  for  directions  as  to  all  Ibhe 
matters  the  summons  can  practically  he  adjourned  as  to  part  by  reserv- 
ing liberty  to  apply  for  finrther  directions  without  a  fn^sh  summons. 
(See  Form  IV.,  Appendix  K)    .  .  . 

2.  Such  summons  for  directions  shall  be  a  summons  return- 
able in  not  less  than  four  days,  in  the  Form  No.  3  in  Ap 
pendix  K.,  with  such  variations  as  circumstances  may  re<juire, 
and  shall  be  addressed  to  and  served  upon  all  such  parties  to 
the  cause  or  matter  as  may  be  affected  thereby.* .  The 
applicant  shall,  so  far  as  practicable,  include  in  the  summons 
all  Or  as  many  of  the  above-mentioned  matters  and  proceed- 
ings as,  having  regard  to  the  nature  of  the  cause  or  matter, 
can  conveniently  be  dealt  with  by  the  order  and .  directions 
of  the  Court  or  judge.  Upon  the  hearing  of  the  summons, 
any  party  to  whom  the  summons  is  adoressed  shall  be  at 
lilierty  to  apply  for  any  order  or  directions  as  to  any  of  the 
above-mentioned  matters  or  proceedings  which  ne  may 
desire,  and  thereupon,  after  giving  notice  to  such  parties  (if 
any)  as  the  Court  or  judge  may  direct,  any  order  may  be 
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841. 
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unnecessary 
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made^  and  all  necessary  directions  given,  as  to  all  or  any  of 
SQch  matters  and  proceedings  as  may  be  jnst^  whether 
applied  for  or  not ;  such  order  shall  be  in  the  Form  No.  4 
in  Appendix  £.,  with  «uch  variations  as  ciroomstiuices  may 
require. 

3.  If,  upon  any  other  application  as  to  any  of  the  above- 
mentioned  matters  or  proceedings,  it  shall  appear  to  the . 
Court  or  Judge  that  the.  application  is  one  that  could  and 
ought  to  have  been  incluaed  in  or  made  upon  the  general 
summons  for  directions,  such  application  shall  be  granted, 
only  at  the*  costs  of  the  party  making  the  same. 

This  rule  is  in  aocordanoe  with  resolution  5  of  Lord  Coleridge's 
Committee. 


848.  lxx±L  1, 
amended.] 

Interrogatories 
without  leave 
in  cases  of 
fraud  or  breach 
of  trust.    In 
other  caises, 
with  leave. 


OEDER  XXXI. 

Discovery  and  Inspeotiou. 

1.  In  any  action  where  relief  by  way  of  damages  or  jother^ 
wise  is  sought  on  (he  grou/nd  of  fraud  or  hreaeh  of  trust,  the 
plaintiff  may  at  any  time  after  deliveriDg  his  statement  of 
claim,  and  a  defendant  may  at  or  after  the  time  of  deliver- 
ing his  defence,  without  any  order  for  that  purpose,  and  in 
every  other  cause  or  matter  the  plaintiff  or  defenaajit  may  by 
leave  of  the  Court  or  a  Judge,  deliver  interrogatories  in 
writing  for  the  examination  of  the  opposite  parties,  or  any 
one  or  more  of  such  parties,  and  sucn  interrogatories  when 
delivered  shall  have  a  note  at  the  foot  thereof,  stating  wliich 
of  such  interrogatories  each  of  such  persons  is  required  to 
answer :  Provided  that  no  party  shall  deliver  more  than  one 
set  of  interrogatories  to  the  same  party  without  an  order  for 
that  purpose : .  Provided  also  that  interrogatories  which  do  not 
relate  to  amy  matters  in  question  in  (he  cause  or  matter  shall  be 
deemed  irrelevant,  notwithstanding  that  they  might  be  admis- 
sible on  the  oral  cross-examination  of  a  witness. 

Discovery  is  of  two  kind&— L  by  interrogatories;  ii.  by  disclosure  of. 
documents. 

The  general  power  of  delivering  interrogatories  wiliiout  leave  given 
under  tiie  former  rules  is  now  confined  to  actions  for  fraud  and  breach 
of  trust. 

Previously  in  Chanoeiy  the  power  of  interrogating  was  general, 
while  at  Common  Law  interrogatories  could  practically  only  be  ad- 
ministered by  leave  of  a  jud^  under  the  Common  Law  Procedure 
Act,  1851,  s.  51 ;  and  in  practice,  on  a  summons  for  leave  to  deliver 
iilterro^torles,  the  interro^tories  sought  to  be  administered  had  to 
be  exhibited  before  the  judge,  and  discussed  before  leave  given  if 
objected  to,  and  an  affidavit  (s.  51)  sworn  stating  the  applicant's  belief 
that  he  will  derive  material  benefit  &om  the  dii^very,  &c. 
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This  role  follows  to  some  extent  lesolntioii  6  of  Lord  Coleridge's 
committea 

Although  now  leaTe  to  deliyer  interrogatories  will  have  to  be  ob- 
tained,.exoept  in  cases  of  fraud  or  breach  of  trust,  it  would  seem  that 
it  is  not  necessary  to  exhibit  the  interrogatories  on  the  application  for 
leave,  as  any  objection  to  answering  on  the  grounds  specified  in  r.  6 
may  be  taken  in  the  answer,  or  if  any  of  the  interrogatories  come 
•within  the  objections  spedfied  in  r.  7  application  may  be  made  to  have 
such  of  them  set  aside,  but  probably  in  practice  leave  will  be  limited 
to  particular  facts  or  branches  of  the  case.  .  In  granting  leave  to  ad- 
minister interrogatories  the  Court  will  probably  not  allow  a  defendant 
to  interrogate  bdbre  putting  in  his  defence,  (see  Disnev  v.  Longhoume, 
2  Ch.  D.  704) ;  and  a  pliuntifiL  should  not  ^  a  rule  seek  to  interrogate 
before  defence  put  in.    TSee  Mercier  v.  CotUm  (C.A.),  1  Q.  B.  D.  4^.) 

In  an  action  which  it  would  be.  proper  to  bring  in  the  Chancery 
Division,  however,  the  plaintiff  is  entitled  to  interrogate  immediately 
after  delivery  of  statement  of  claim.    (Harhord  v.  Monk,  9  Ch.  D.  616.) 

A  defendant  to  a  counter-claim  who  is  no  party  to  the  original 
action  cannot  interrogate  the  plaintiff,  who  is  his  co-defendant  in  the 
counter-claim  (MoOoy  v.  Kilby  (C. A.),  15  Ch.  D.  162) ;  but  he  should 
apply  to  be  maile  a  defendadt  in  the  original  action.    (Ibid,) 

The  right  of  discovery  is  not  more  extensive  than  it  was  I 
Judicature  Acts,  and  a  plaintiff  cannot  administer  interrogat 
an  action  to  enforce  a  penalty.    (Hwinings  v.  Williamson,  10 
469.) 

An  action  for  recovery  of  land  is  no  exceptiop  to  the  general  rule, 
that  a  party  has  a  right  of  discovery  from  his  opponent  to  support  his 
own  case.    (Lyell  v.  Kennedy,  8  Ap.  Cas.  217.) 

An  action  for  discovery  may  still  be  brought  without  claiming  any 
other  relief.  (Orr  v.  Diaper,  4  Ch.  D.  93.)  In  that  case  the  defendants 
were  the  agents  of  shippers  of  goods  alleged  to  bear  trade-marks  in 
imitation  of  the  plaintifrs  marks,  and  the  object  of  the  action  was  to 
ascertain  the  names,  &c,,  of  the  shippers ;  a  demurrer  was  overruled. 

In  an  action  by  a  foreign  potentate,  government,  or  corporation  the 
Court  may  stay  proceedings  pending  the  nomination  of  some  proper 

rjrsori  to  give  discovery.  (Republic  of  Costa  Rica  v.  Erlanger  (C.A-), 
Ch.  D.  171.> 

Party— Person  of  unsound  mind.] 

A  guardian  ad  litem  is  not  a  party,  ^^^  cannot  be  compelled  to  answer 
interrogatories.  .  (Inaram  v.  Little,  11  Q.  B.  D.  251^ 

Discovery  in  Admiralty  action.  ( The  Biola,  84  Ij.  T.  185 ;  24  W.  R. 
524.} 

Tne  application  for  leave  to  deliver  interrogatories  or  for  orders  for 
discovery  of  documents  will  be  made  on  the  summons  for  directions 
under  Ord.  XXX. 


Onl.  XXXI., 
rr.  1-3. 


id.) 

as  before  the  f 

Togatories  in  f 

n,  10  Q.  B.  D.  I 


2.  In  deciding  upon  any  application  for  leave  to  exhibit 
interrogatories,  the  Court  or  Judge  shall  take  'into  account 
any  offer  which  nciay  be  made  by  the  party  sought  to  be 
interrogated,  to  deliver  particulars,  or  to  m»ke  admissions, 
or  to  produce  documents  relating  to  the  matter  in  question, 
or  any  of  them. 

3  In  adjusting  the  costs  of  the  cause  or  vdatter  inquiry 
shall  at  the  instance  of  any  party  be  niade  into  the  propriety 
of  exhibiting  such  interrogatories,  and  if  it  is  the  opinion  of 
the  taxing  oflScer  or  of  flie  Court  or  judge,  either  with  or 


844. 

Offers  to  giye 
particularsi 
&c.,  to  be  con- 
sidered. 


845.  [zzzL  2, 
amended.] 

Costs  of  un- 
reasonable in- 
terrogatories. 
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Ord.  XXXI., 
rr.  3-6. 


846.  [zzzi.  8.] 
Form. 

847.  txx±L  4.] 

Corporations 
and  comptinies. 


848. 

(R.S.C.'Not. 
1878,  r.  3, 
Ist  part.) 

Objection  to 
answer  taken 
in  affidavit. 


withotd  an  applieation  for  inquiry ,  that  such  interrogatories 
have  been  exhioited  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories  and 
the  answers  thereto  shall  he  paid  in  any  eventhj  the  party 
in  fault. 

4.  Interrogatories  shall  be  in  the  Form  No.  6  in  Ap- 
pendix B.9  with  such  vafiatioiiS  as  circumstances  may 
require. 

5.  Tf  any  parity  to  a  catise  or  matter  be  a  body  corporate-or 
a  joint  stock  company,  whether  ilicorporated  or  not,  or  any 
other  body  of  persons,  empowered  by  law  to  sue  or  be  stied, " 
whether  in  its  own  name  or  in.  the  name  of  any  officer  or 
other  person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  member  ©r 
offi^jer  of  such  corporation,  company,  or  body,  and  an  order 
may  be  made  accordingly. 

•    Cause  or  matter.1 

The  former  rule  had  the  word  "  action/'  but  Malins,  V.C.,  held  that 
the  rule  applied  to  a  claim  by  a  company  in  a  winding-up  matter.  {In 
re  Alexandra  Palace  Co.,  16  Ch.  D.  58.) 

Cause  includes  an  interpleader  issue.  (White  v.  Watts,  12  C.  B. 
N.  S.,  267.)  .  •• 

The  officer  or  member  has  no  right  to  his  costs  before  answering. 
(Berkeley  v.  Standard  Discount  Co,,  13  Ch.  D.  97.) 

When  a  corporation  puts  forward  one  of  their  officers  to  answer 
interrogatories,  who  is  also  th^ir.  solicitor,  they  cannot  by  so  doing 
claim  the  advantage  of  the  solicitor's  privilege.  (Mayor  of  Stoansea 
V.  Quirk,  5  C.  P.  D.  106.)  . 

And  directors  of  a  company  in  answering  interrogatories  cannot 
properly  answer  by  saying  they  know  nothing  of  the  matter  when  it 
18  in  their  power  to  obtain  the  information.  (Clinch  v.  Financial 
Corporation,  L.  B.  2  Eq.  271.  See  also  Bolckow  v.  Fisher,  10  Q!  B.  D. 
161.) 

6.  Any  objection  to  answering  any  one  or  more  of  several 
interrogatories  on  the  ground  that  it  or  they  is  or  are  scanda- 
lous or  irrelevant,  or  not  hona  fide  for  the  purpose  of  the 
cause  or  matter,  or  that  the  matters  inquired  into  are  not 
sufficiently  material  at  that  stage,  or  oii  any  other  ground, 
may  be  taken  in  the  affidavit  in  answer. 

Where  a  defendant  objects  to  answer  on  the  ground  that  his  answer 
might  tend  to  criminate  him,  that  answer  is  sufficient  if  it  appears 
that  an  answer  would  be  likely  to  criminate  him  or  expose  him  to,  the 
risk  of  a  criminal  prosecution.    (Lamb  v.  Mumter,  10  Q.  B.  D.  110.) 

Interrogatories  must  be  answered  which  are  in  their  nature  aslung 
for  particulars  of  what  acts  of  alleged  misconduct,  breaches  of  cove- 
nant, &c.,  the  other  intends  to  rely  on  (Saunders  v.  Jone^  (C.A.),  7 
Ch.  D.  4^) ;  but  it  is  not  permissible  to  ask  the  details  of  the  evidence 
of  the  oth^r  sida    (Benhow  v.  Low  (C.  A.),  16  Ch.  D.  93.) 

A  party  is  entitled  to  discovery  of  the  facts  relied  on  by  the  other 
side^  but  not  of  the  evidence  which  it  is  proposed  to  adduce  (Bade ' 
V.  Jacobs  (C.  A.),  3  Ex.  D.  335) ;  the  defendant  relied  on  consent  having 
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been  given  to  certain  acts  which  the  plaintiff  sned  on  as  breaches  of    Ord.  XXXI., 
covenant,  it  was  held  that  the  plaintiff  might  ask  when  the  consent       it.  6-10. 
"was  given,  and  the  conversation  at  the  time,  but  not  in  whose  presence  • 

it  was  given.    (Ibid.) 

See  also  Johns  v.  James' IS  Ch.  D.  370:  Lym  v.  Twedddl,  13  Ch.  D. 
875.)  .  •  ' 

'  In  Johns  v,  James^  supniy  it  was  held  that  a  party  cannot  be  asked 
whether  certain  allegations  in  his  pleading  are  true.  But  it  has  been 
held  since  that  interro^tories  may  be  exhibited  not  only  for  the 
purpose  of  obtaining  information  from  the  opposite  party  as  to 
material  facts  which  are  not  within  the  interrogator's  own  knowledge, 
and  are  within  the  knowledge  of  the  opposite  party,  but  also  for  the  • 
purpose  of  obtaining  admissions  which  may  render  it  unnecessary  to 
enter  into  evidence.  ( Attorney- Oenerat  v.  QuskUl  (C.A.),  20  Ch.  D. 
619.)  .  • 

•     Questions  which  merely  go  to  credit  are  irrelevant.    (AUhusen  v. 
Labouchere  (C.A.),  3  Q.  B.  D.  654, 661.) 

A  party  cannot  bd  compelled  to  answer  exactly  as  to  the  contents  of 
a  letter  which  he  wrote  but  has  no  copy  of.  (Dalrympk  v.  Leslie, 
8Q.B.D.5.)        .  ' 

7.  Any  interrogatories  may  be  set  aside  on  the  ground  ^       849. 
that  they  have  been  exhibited  unreasonably  or  vexaliously,   ^^^.7^,^'  ^^^* 
or  strucK  out  on  the  ground  that  they  aie  prolix,  oppressive,      2nd*part' 
unnecessary,  or  scandalous;   and  any  application   for  this      amended.) 
purpose  may  be  made  within- sev^  days  after  service  of  the  Setting  aside 

interroffatories.  •  *  interrogatories 

°  as  oppressive, 

An  instance  of  oppressive  interrogatories  is  given  in  Parker  v.  Wells  ^^' 
(C-A..),  18  Ch.  P.  4'a>  where  a  defendant  was  asked  to  set  forth  what 
profits  he  had  made,  and  how  and  when  by  his  employment  or  dealings 
with  a  particulapr  sum  of  money. 

An  interrogatory  would  be  'considered-  unnecessary  when  it  could 
'  not  assist  the  plaintiff  in  obtaining  a  decree.    (Ibid.) 

An  interrogatory  is  not  necessarily  scandalous  because  the  answer 
tends  to  criminate,  but  a  defendant  may  refuse  to  answer  on  that 
ground.    (Fisher  v.  Owen  (C.A.),  8  Ch.  D.  645.) 

See  Smith  v.  Berg,  25  W.  R  0O6. 

The* onus  is  on  the  party  objecting  to.  interrogatories  to  shew  which 
particuhir  interrogatories  offend.    (Allhusen  v.  Labouchere,  3  Q.  B.  D. 

'8.  Jnterrogatories  shall  be  answered  by  affidavit  to  be  860.  [zzzL  6.] 
Hied  within  ten  days,  or  within  such  other  time  as  a  judge  Answer  by 
may  allow,  affidavit. 

9.  An  affidavit  in  answer  to  interrogatories  shall,  unless  $51.  [y^  7.] 
otherwise  ordered  by  a  judge,  if  exceeding  10  folios,  be  wheutobe 
printed,  and  shall  be  iq  the  Form  No.  7  in  Appendix  B.  with  printed, 
suqh  variations  as  circumstances  may  require. 

See  further  as  to  printing  affidavits,  &c.,  Ord.  LXYI. 

10.  No  exceptions  shall   be 'taken  to  any  affidavit  in  858.  [zzzi.  9.] 
answer,  but  the  sufficiency  or  otherwise  of  any  sue!  r  affidavit  Sufficiency  of 
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Ord.  XXXI., 
rr.  10-12. 

863.  [zzzL 
10.] 

Further 


objected  to  as  insufficient  shall  be  detennined  by  the  Court 
or  a  judge  on  motion  or  summons. 

11.  If  any  person  interrogated  omits  to  answer,  or  answers 
insufficiently,  the  party  interrogating  may  apply  to  the  Court 
or  a  judge  for  an  Qrder  requiring  him  to  answer,  or  to  answer 
further,  as  the  case  may  oe.  And  an  order  may  be  made 
requiring  him  to  answer  or  answer  further,  either  by  affidavit 
or  by  viva  voce  examination,  as  the  judge  may  direct 

The  application  should  be  made  in  Chambers  by  summons.  {Chester- 
'  field  V.  Black,  13  Oh.  D.  138,  n.) 

And  the  interrogatories,  or  parts  of  interrogatories,  insufficiently 
*  answered  should  be  specified.  (Ansfev  v.  North  and  South  Woolwich 
Subway  Co,,  11  Ch.  D.  439.) 

A  party  interrogated  must  answer  not  only  for  his  own  knowledge, 
but  also  for  that  of  his  servants.  (Solckow  v.  Fisher,  10  Q.  B.  D.  161.) 
But  it  is  advisable  to  interrogate  expressly  as  to  his  servants'  know- 
ledge if  this  is  wanted.  (Rashoi?iam  v.  Shropshire  Union  Bailway  Co,, 
W.  N.  1883,  p.  134 ;  48  L.  T.  902.) 

Where  an  order  for  vivd  voce  examination  is  made  the  costs  may  be 
ordered  to  be  paid  by  the  party  to  be  examined  in  any  event  (  Fioctry 
V.  Great  Northern  Railway  Co,,  9  Q.  B.  D.  168.) 

3M.  (^zzi.  12.  Any  party  niay,  without  filing  any  affidavit,  apply  to 
12,  amended.)  j}^q  Court  or  a  judgo  for  an  order  directing  any  other  jwtrty  to 
Discovery  of  ^^ly  catLse  OT  matter  to  make  discovery  on  oath  of  the  docu- 
ments which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matter  in  question  therein.  On  the  hearing 
of  such  application  the  dourt  or  judge  may  either  refuse 
or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or 
matter,  or  make  such  order,  either  generally  or  limited  to 
certain  classes  of  documents,  as  may^  in  their  or  his  discretion, 
be  thought  fit 

Discovery  by  disclosure  of  documents.] 

Discovery  of  documents  means  in  the  first  instance  giving  informa* 
tion  by  affidavit  of  the  existence  and  custody,  Ac,  of  the  documents 
referred  to  apart  from  any  question  of  production  or  power  to  produce. 
In  Common  Law  nnder  the  Common  Law  Procedure  Act,  1854,  s.  50, 
an  affidavit  was  required  to  be  made  by  the  party  applying  for  dis- 
covery of  his  belief  that  some  document  to  the  production  of  which  he 
was  entitled  was  in  the  possession  or  power  of  the  opposite  pMrty,  and 
the  right  to  discovery  was  thus  limited  to  the  documents  to  which  the 
right  of  inspection  applied.  In  Chancery  the  right  to  production  on 
oath  {i.e.,  discovery  on  oath  and  production  of  such  as  are  ordered  to 
be  produced)  of  documents  apart  from  the  answer  to  iaterrogatories 
was  given  by  15  &  16  Vici  c.  86,  ss.  18, 20. 

Under  the  Judicature  Acts  and  Bules  the  extended  principles  of  the 
Court  of  Chancery  are  followed  more  than  the  rules  of  Common  Law^ 
though  the  principles  applied  are  not  more  extensive  than  those 
formerly  applied  in  the  Court  pf  Chancery.  {LyeCl  v.  Kennedy,  8 
Ap.  Cas.  at  p.  223 ;  Keardey  v.  PhUips  (C. A),  10  Q.  B.  D.  465.) 

Time  for  application.] 


documants 
by  order. 
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As  a  general  role  a  plaintiff  is  not  entitled  to  call  on  the  defendant    Ord.  XXXI., 
for  an  affidavit  of  dOCtiments  before  Ms  defence  is  put  in.    (Cashin  y.      ."*•  12, 13. 

Craddock,  2  Ch.  D,  140 ;  Hancock  v.  Guerin,  4  Ex.  D.  3.)    Bnt  in  some    \ 

cases  he  may,  as  in  an  action  for  redemption  against  a  mort^ee  in 
possession  {Union  Bank  of  London  v.  Manby  (C.A.),  13  Ch.  D.  239),  on 
the  ground  that,  even  if  tiie  defendant  admitted  the  plaintiff's  case,  he 
might  haVe  a  right  to  production  of  documents  to  ascertain  whether 
other  parties  are  interested.    (Ibid.)         . 

In  an  action  of  ejectment  transferred  &om  a  County  Court  the  pro- 
ceedings are  to  be  conducted  according  to  the  practice  of  the  High 
Court,  and  the  plaintiff  is  not  entitled  to  discavery  before  defence  put 
in.    (Dainea  v.  WiUiams,  13  Ch.  D.  550.) 

Belating  to  any  matter  in  question  in  the  <»use  or  matter.] 

These  words  do  not  seem  to  be  restricted  to  matters  in  question 
between  the  party  requiring  and  the  party  making  the  affidavit.  As 
for  instance,  where  one  defendant  denies  his  liability  and  another 
admits  liability,  the  defendant  admitting  liability  may  have  in  his  pos- 
sessipn  documents  relating  to  the  issue  between  the  plaintiff  and  his 
co-defendant,  although  he  raises  no  issue  or  question  himself.  Such 
documents  would  seem  within  the  rule.  See  the  remarks  of  James,  L.  J., 
in  Union  Bank  of  London  t.  Manby  (CJlX  3  Ch.  D.  239,  as  to  produc- 
tion of  documents  by  a  defendant  who  admits  the  plaintiff's  case. 

The  former  rule  had  the  word  ''  action  "  not ''  cause  or  matter,"  and 
it  was  held  in  Fenrice  v.  WUHarm,  23  Ch.  D.  363,  that  when  the  action 
and  all  matters  in  difference  were  referred  the  Court  had  no  longer 
authority  to  order  discovery. 

In  his  possession  or  power.] 

A  party  who  has  actual  possession  though  not  sole  legal  possession, 
such  as  title-deeds  relating  to  property  belonging  to  himself  and 
another  should  include  t£em  in  his  affidavit  though  he  may  not 
be  bound  to  produce.  (Keardey  v.  Philips,  10  Q.  B.  D.  36;  (OA,) 
465;)  ... 

Directors  of  a  company  parties  to  an  action  should  disclose  not  only 
what  are  in  thair  private  possession,  but  also  what  are  in  the  posses- 
sion or  power  of  the  company  or  the  solicitors,  &c.,  of  the  company. 
(^Clinch  V.  Financial  Corj>orati<m,  L.  R  2  Eq.  271.) 

Even  in  an  action  of  ejectment  the  defendant  is  bound  to  include  his 
title-deeds  in  his  affidavit.  (New  British  Mutual  Investment  Co.  v. 
Peed,  3  C.  P.  D.  196.) 

A  plaintiff  in  an  action  for  penalties  has  no  right  to  discovery  of 
documents  from  the  defendant  (Hwnninga  v.  WiUiams<m,  10  Q.  B.  D. 
459.).  * 

Party— Person  of  unsound  nund/l 

In  Higginson  v.  EaUy  10  Ch.  D.  235,  Malins,  V.C.,  ordered  the  next 
friend  o£  a  plaintiff  of  unsound  mind  suing  by  next  friend  to  mskke 
an  affidavit  of  documents. 

But  in  In  re  CorsdUe,  Lawton  v.  Eltoes,  52  L.  J,  (Ch.),  399,  the  next   . 
friend  of  an  infant'  plaintiff  was  held  not  to  be  a  party  within  the 
meaning  of  this  rule. 

And  following  that  case  in  Ingram  v.  Little,  11  Q.  B.  D.  251,  it  was 
held  that  a  guardian  ad  litem  was  not  a  party,  and  could  not  be  com- 
pelled to  answer  interrogatories. 

13.  The  affidayity  to  be  made  by  a  party  against  whom     855.  [zsd. 

such  order  as  is  mentioned  iti  the  last  preceding  Bule  has  ^^»  amended.] 

been  made,  shall  specify  which,  if  any,  of  the  documents  Objection 

therein  mentioned  lie  objects  to  produce,  and  it  shaJl  be  in  *^  p'<^"<^- 
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366.  [zxzL 

11.] 

Order  for 
production  to 
be  dealt  with 
by  Court. 


the  Form  No.  8  in  Appendix  B.,  with  such  vaxiations  as 
circumstanoes  may  require. 

The  affidavit  may  describe  the  docmnents  as  numbered  and  tied  up 
in  bundles,  if  by  that  description  they  are  -sufficiently  identifi^. 
(Taylor  v.  Batten  (C.A.),  4  Q.  B.  D.  85;  Beuncke  v.  Graham  (C.A.), 
7Q.B.D.400.) 

If  the  documents  are  numerous  and  the  affidavit  is  rendered  very . 
voluminous  by  giving  a  description  of  each .  document,  it  may  be 
ordered  to  be  taken  off  the  file  for  prolixity.    {Walker  v.  Foole,  21 
Ch.  D.836.) 

An  affidavit  claiming  privilege  is  insufficient  if  it  does  not  state  the 
grounds  of  the  claim.    (Gardner  v.  Irvin  (C.A.),  4  Ex.  D.  49.) 

Where  a  defendant  claims  privilege  for  documents  on  the  ground 
that  the  documents  support  his  own  case,  and  do  not  impeach  it  or 
tend  to  support  the  plaintiff's  case,  if  the  Court  from  the  defendant's 
answer  and  description  of  the  documents  is  reasonably  certain  that 
they  are  misdescribed  as  privileged  it  may  order  their  production. 
(Attorney-General  v.  Emerson  (C.A.),  10  Q.  B.  D.  191.) 

A  pasty  seeking  discovery  of  documents  is  in  general  concluded  by 
the  affidavit  of  the  othisr  party  as  to  the.  existence,  &C.,  of  documents  or 
the  description  of  them.  But  if  it  appears  or  can  be  gathered  either 
from  the  affidavit  itself,  or  from  the  documents  therein  referred  to,  or 
from  an  admission  in  the  pleadings  of  the  party  from  whom  discovery 
is  sought,  that  some  documents,  are  withheld,  he  can  be  called  upon  to 
make  a  further  affidavit.  (Compagnie  Financiere,  &c,  v.  Peruvian 
Guano  Co,,  11  Q.  B.  D,  66.)  If  the  case  does  not  fall  within  one^  of 
the  above  three  tests,  the  only  method  of  obtaining  further  discovery 
is  by  interrogatories.  (Jones  v.  Monte  Video  Gas  Co.  (O.A.),  6  Q.  B.  D. 
666.)  .  . 

14.  It  shall  be  lawful  for  the  Court  or  a  judge,  at  any 
time  during  the  pendency  of  any  cause  or  rnatter,  to  order 
the  production  by  any  party  thereto,  upon  oath,  of  sueh  of 
the  documents  in  his  po^^session  or  power,  relating  to  any 
matter  in  question  in  sucli  eause  or  matter,  as  the  Court  or 
judge  shall  think  right;  and  the  Court  may  deal  with  such 
documents,  when  pl*oduced,  in  such  manner  as  shall  appear 
just 

Under  this  rule  the  Court  or  judge  has  no  discretionary  power  of 
refusing  to  allow  the  inspection  of  documents  disclosed  by  a  party  to 
the  action  except  on  the  ground  of  privilege  (Bustros  v.  White ,  1 Q.  B.  D. 
(C.A.),  423);  or  irrelevancy  (Lydl.y.  Kennedy, ^Ap.  Cas.  217,  229); 
or  that  the  documents  are  not  in  the  power  of  a  party  tp  the  action, 
except  jointly  with  some  one  not  a  party  to  the  action.  (Kearsley  v. 
Fhilips,  10  a  B.  D.  36  (C.A,),  465J 

Privilege  extends  to  letters  ana  communications  between  solicitor 
djid  client,  whether  with  a  view  to  litigation  or  not,  and  to  informa- 
tion, advice,  &c.,  procured  by  or  at  the  instance  of  the  solicitor,  with  a  * 
•  view  to  and  in  contemplation  of  liti'gation.    (Bustros  v.  White,  supra ; 
Taylor^.  Batten,  4  Q.  B.  D.  86 ;  APCorquodaie  v.  BeU,  1  C.  P.  D.  471.) 
.    Reports  of  medical  men  procured  at  the  instance  of  the  solicitor  are  * 
privileged.    (Friend  v.  London,  Chatham,  and  Dover  Railway  Co.  (C.A.), 
2  Ex.  D.  437.) 

And  so  are  documents  which  have  come  into  existence  merely  for 
the  purpose  of  being  laid  before  the  solicitor  for  his  consideration^ 
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although  not  at  his  instance.    (Sow^AtiwrA;  Water  Co,  v.  Quick  (C.A.),     ^^d.  XXXI., 
3Q.B.D.316.)  •  .        rr.  14,15. 

Or  which  have  been  procnred  for  the  purpose  of  the  action.   {Nordon 

V.  Drfrks,  8  Q.  B.  D.  608;  The  Theodor  Komer,  3  P.  D.  162.) 

Documents  of  title  of  the  party  are  privileged.  (New  British  Mutual 
Investment  Co,  v.  Peed,  3  C.  P.  -D.  196,  and  Bustros  v.  White,  supra) ;  at 
all  events  if  relating  solely  to  his  title  and  not  to  that  of  the  opposite 
party.    (Z^yeZ?  v.  iTcnrtedy  (C.  A.),  20  Ch.  D.  484.) 

A  person  in  possession  of  land  under  a  conveyance  in  fee  simple 
cannot  be  ordered  to  produce  his  title-deeds.  (Egremont  Burial  Board 
V.  Egremont  Iron  Ore  Co,,  14  Ch.  D.  158.) 

In  the  case  of  Fonsmby  v.  Hartley,  W.  N,,  February  3,  1883,  p.  13. 
In  an  action  by  a  person  entitled  to  minerals  against  the  owner  of  the 
surface  for  interferences  with  his  rights,  Petu-son,  J.,  ordered  a  partial 
production  of  title-deeds  by  the  owner  of  the  surface,  on  th*  giound 
that  the  two  titles  were  not  adverse,  and  therefore  the  ordinary  rules 
did  not  apply.    (Aflarmed  (C.A.)  W.  N.,  March  17,  p.  44.) 

Documents  and  communications  once  privilege  are  always  privi- 
leged. (Bullock  V.  Corry,  3  Q.  B.  D.  356;  Branford  v.  Branfwd, 
4  P.  p.  72.) 

Letters  between  a  pa^ty  and  other  persons  not  his  legal  advisers  are 
not  privileged.-   (English  v.'  Tottie,  1  Q.  B.D.  141.) 

Letters  between  an  agent  and  his  principal  are  not  privileged! even 
after  litigation  has  become  probable.  (Anderson  v.  Bank  of  British 
Columbia  rCA.),  2  Oh.  D.  644.) 

Letters  oetween  the  solicitor  and  third  parties,  when  no  litigation 
was  contemplated,  are  not  privileged.  (  Wheeler  v.  Le  Marchant  (C.A.), 
17Ch.D.675.) 

And  in  an  action  for  breach  of  trust  letters  between  the  trustee  and 
his  solicitor  ante  litem  motam  are  not  privileged.  (In  re  Mason,  Mason 
v.  Cattley,  22  Ch.  D.  609.) 

Letters  are  not  privileged  from  production  because  they  are  privi- 
leged conununications  in  the  sense  that  the  writer  is  not  liable  to  an 
action  for  libel  for  writing  them  unless  express  malice  is  shewn. 
(  WM  V.  East  (C.A.),  5  Ex.  D..108.) 

By  consent,  documents  the  right  to  production  of  which  is  disputed, 
may  l^  shewn  to  the  judge  at  Chambers,  and  then  his  decision  is  final. 
(Bustros  V.  White,  supra.) 

15.  Every  party  to  a  cause  or  matter  shall  be  entitled,  at     |^''-  C*^^* 
any  time,  by  -notice  in  writing,  to  give  notice  to  any  other      .» a°"ended.j 
.  party,  in  whose  pleadings  or  affidavits  reference  is  made  to  party\o^^^^ 
any  document,  to  produce  such  document  tor  the  inspection  duce  for  in^  . 
of  the  party  giving  such  noti«*e,  or  of  his  solic  tor,  and  to  spection  docu- 
permit  bim  or  them  to  take  copies  thereof ;  and  any  party  JJ^nV^^duf^ 
not  complying  with  such  notice  shall  not  afterwards  be  at  or  affidavits. 
liberty  to  put  any  such. document  in  evidence  on  his  behalf 
in  such  causa  or  matter,  unless  he  shall  satisfy  the  Court  or 
a  judge  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  cause  or  matter,  or  that  he  had 
some  other  cause  or  excuse  which  the  Cou/rt  or  judge  shall  deem 
suflScient  for  not  complying  with  such  notice:  in  which  case, 
the  Court  or  Judge  may  allow  the  same  to  be  puit  in  evidence 
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shall  think  fit. 

Costs  of  a  notice  or  inspection  under  this  role  are  not  allowed  xinlees 
BofELcient  reason  be  shown  to  the  taxing  officer.  (See  Ord.  LXY.,  27. 
Special  allowances,  17.) 

Documents  referred  to  in  pleadings  should  be  produced  at  once,  and 
a  plaintiff  is  not  at  liberty  to  refuse  on  the  ground  that  the  defence  is 
not  put  in.    ( Qailter  v.  EeaMy  (C.  A.),  23  Ch,  D.  42.) 

When  a  party  has  refused  to^produce  on  the  ground  of  the  applica- 
tion being  premature,  it  is  in  the  discretion  of  the  judge  to  allow  the 
document  to  be  put  in  evidence  nevertheless.  (Webster  v.  WhewaU, 
16Ch.D.120.) 

S58.  16.  Notice  to  any  party  to  produce  any  documents  referred 

[xxri.  15.]     j^  jj^  Yn^  pleading  or  affidavits  shall  be  in  the  Form  No.  9  in 

Form  of  notice.  Appendix  B.,   with  such  variations  as  circumstances  may 

require.  ^      . 

859.  [zzzi.         17.  The  party  to  whom  such  notice  is  given  shall,  within 

16,  two  days  from  the  receipt  of  snch  notice,  if  all  the  docn- 

amended.]      mcnts  therein  referred  to  have  been  set  forth  by  hinj  in 

time*^and**°w5e   ^^^^  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of  the 

fi™ other  party  documcnts  referred  to  in  such  notice  have  not  been  set  forth 

to  inspect         by  him  in  any  such  affidavit,  then  within  four  days  from  the 

docnmente.       receipt  of  such  notice,  deliver  to  the  party  giving  the  same 

a  notice  stating  the  time  within  three  days  from  tiie  delivery 

thereof  at  whicn  the  documents,  or  such  of  them  as  he  does 

not  object  to  produce,  may  be  inspected  at  the  office  of  his 

solicitor,  or  in  the  case  of  hanker'' s  hooks  or  other  hooks  of 

account y  or  hooks  in  constant  u>se  for  the  purposes  of  any 

trade  or  husiness,  ai  their  u^sual  place  of  custody ^  and  stating 

suung  ground  which  (if  any)  of  the  documents  he  objects  to  produce,  and 

of  objection.      ^^  ^^^^  ground.    Such  notice  shall  be  in  the  Form  No.  10 

in  Appendix  B.,  with  such  variations  as  circumstances  may 

require. 

Xhe  office  of  the  London  agents  is  the  usual  place. for  production, 
but  when  the  documents  are  of  great  value  or  importance  a  judge  may 
order  the  production  to  be  made  at  the  solicitor's  office  in  the  country. 
(Prestney  v.  Mayor  of  Colchester  (C.A.),  48  L.  T.  749.) 

ZfiO.  [zzzL         18.  If  the  party  served  with  notice  under  Bule  17  omits 

^'^dhi     *^  ^^^®  ^^^^  notice  of  a  time  for  inspection,  or  objects  to  give 

^^    ri       iuspection,  or  offers  inspection  elsewhere  than  a/t  the  office 

indse'of'  ^'    of  his  soUcitor^  the  judge  may  on  the  application  of  the 

omission  or       party  desiring  it,  mMe  an  order/or  inspection  in  su^chpiace 

objection  to      ^^^  i^  gy^j^  mamier  as  he  may  think  fi^t ;  and,  except  in  the 

give  inspec-      ^^^  ^£  ^jQ^^m^jj^s  referred  to  in  the  pleadings  or  aflSdavits 

of  the  party  against  whom  the  application  is  made,  o^  dis^ 

closed  ill  his  affidavit  x)f  documents,  such  application  shall 
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be  founded  upon  an  affidavit  showing  of  what  documents    Ord.  xxxi., 
inspection  is  sought,  that  the  party  applying  is  entitled  to     "•  ^^^^' 
inspect  them,  and  that  they  are  in  the  possession  or  power 
of  the  other  party. 

The  parhr  giying  the  notice  must  conforpi  with  the  mles.  {In  re 
Crtdit  Co.,  11  Ch.  D.  -256.)    See  also  note  to  r.  17. 

19.  An  order  upon  the  lord  of  a  manor  to  allow  limited        sei. 
iiispection  of  the  Court  Bolls  may  be  made  on  the  applica-  (r.  h.  t.  X853, 
tion  of  a  copyhold  tenant  supported  by  an  affidavit  that        r.  ai.) 
he  has  appUea  for  inspection^  and  that  the  same  has  been  inspection  of , 

refused.  Court  rolls.; 

In  Wa/rrick  v.  QueerCs  College,  Oxford,  L.  B.  8  Eq.  688,  a  plamtifT 
ola^oing  to  be  a  freehold  tenant  of  a  manor  was  held  entitled  to  pro- 
duction of  the  Court  Rolls,  but  in  Oweny.  Wym  (C.A.),  9  Ch.  D.  29, 
when  the  plaintiff  diluted  that  he  was  a  tenant  of  the  manor,  he  was 
refdsed  inspection.  Formerly  a  tenant  desiring  to  inspect  the  Court 
Bolls  could,  although  no  action  was  pendiuR,  obtain  a  mandamus  for 
that  purpose.    Soriven  on  Copyholds,  6th  eoii,  p.  869. 

20.  If  the  party  fix)m  whom  discovery  of  any  kind  or  in-  |^862.  jzzzL 
spection  is  sought  objects  to  the  same,  or  any  pact  thereof,         i^.] 
tne  Court  or  a  judge  may,  if  satisfied  that  the  right  to  the  When  dirf- 
discovery  or  inspection  sought  depends  on  the  determination  ^^st^n^^tiuT 
of  any  issue  or  question  in  dispute  in  the  cause  or  matter,  or  other  qnestions 
that  for  any  other  reason  it  is  desirable  that  Miy  issue  or  determined. 
'question  in  dispute  in  the  cause  or  matter  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery,  or 
inspection,  order  that  sucn  issue  or  question  be  determined 

first,  and  reserve  the  question  as   to  the  discovery  or  in- 
spection. 

This  rule  was  applied  in  Jn  re  Lei^h^s  Estate,  Barodiffe  v.  Leigh  (C. A.), 
6Ch,D.256;  WoodY.Anglo-Itdliain  Bank,  3iluT.2o6. 

21..  If  an^  party  fails  to  comply  with  any  order  to  answer     ses.  [zzzL 
interroaataries,  or  for  discovery  or  inspection  of  documents,         *>] 
he  shall  be  liable  to  attachment.    He  shall  also,  if  a  plain-  Attachment 
tiff,  be  liable  to  have  his  action  dismissed  for  want  of  prosecu-  J^entseoftrder 
tion,  and,  if  a  defendant,  to  have  his  defencei  if  any,  struck 
out,  and  to  be  placed  in  the  same  position  as  if  he  had  not 
defended,  and  the  party  interrogating  may  apply  to  the 
Oourt  or  a  judge  for  an  order  to  that  effect,  and  an  order 
may  be  made  accordingly. 

Dismissing  the  action  is  the  proj>er  course  when  a  plaintiff  is  evi- 
dently endeavouring  to  avoid  giving  fail,  discovery.  (DanviRier  v. 
Myers  (C  JL),  W.  N.,  1888,  p.  5a) 
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Ord.  XXXI., 
rr.  22-26. 

864.  [zxzi: 


:.  [zx: 

ai.] 


Attachment 
founded  on 
service  of  order 
on  solicitor. 


865.(3 
88,  amended.) 

Attachment  of 
solicitor. 


866.  (zzzL 
88,  amended.) 

Part  of  an 
answer  may 
be  used  in 
evidence. 


867. 

'Costs  of  dis- 
covery allowed 
only  when 
necessary. 


868. 

Security  for 
costs  of  inter- 
rogatories, 


22.  Service  of  an  order  for  interrogatories  or  discovery  or 
inspection  made  against  any  party  on  his  solicitor  shall  be- 
sufficient  service  to  found  an  application  for  an  attachment, 
for  disobedience  to  the  order.  But  the  party  against  whom 
the.  application  for  an  attachment  is  made  may  show  in 
answer  to  the  application  that  he  has  had  no  notice  or  know- 
ledge of  the  order. 

An  order  to  produce  deeds  to  carry  but  a  decree  for  specific  per- 
formance is  within  the  rule.    (Joy  v.  Eadley^  22  Ch.  D.  571.)         ,   * 

23.  A  solicitor,  upon  whom  an  order  against  any  party  for 
interrogatories  or  discovery  or  inspection  is -served  under 
the  last  preceding  Bule,  who  neglects  without  reasonable, 
excuse  to  give  notice  thereof  to  his  client,  shall  be  liable  to 
attachment. 

24.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue, 
use  in  evidence  any  one  or  more  of  the  answers  or  an^  part 
of  an  answer  of  the  opposite  party  to  interrogatories  without 
putting  in  the  others  or  the  whole  of  sueh  answer :  f^rovided 
always,  that  in  such  case  the  judge  may  look  at  the  whole 
of  the  answers,  and  if  he  shall  be  of  opinion  that  any  others 
of  them  are  so  connected  with  those  put  in  that  the  last- 
mentioned  answers  ought  not  to  be  used  without  them,  he 
may- direct  them  to  be  put  in. 

2)5.  Jji  every  cause,  or  matter,  the  costs  of  discovery,  by 
interrogatories  or  otherwise,  shall,  unless  otherwise  ordered 
by  the  Court  or  a  judge,  be  secured  in  the  first  instance,  a^T 
provided  by  Rule  26  of  this  Order,  by  the  party  seeking 
such  discovery,  and  shall  be  allowed  as  part  of  his  costs 
where,  and  omjr  wliere,  such  discovery  shcdl  appear  to'  the 
judge  at  the  tnal,  or,  if  there  is  no  trial,  to  the  Court  or  a 
judge,  or  shall  appear  to  the  taxing  officer,  to  have  been 
reasonably  asked  for. 

In  the  Chancery  Division  the  practice  was  to  allow  no  costs  as  be- 
tween party  and  party^  of  producing  documents  for  inspection  or  of 
inspecting  the  dociunonts  of  the  other  side,  while  at  Common  Law  they 
were  allowed.    (Brovm  v.  Semdl  (C.A),  16  Ch.  D.  517.) 

This  rule  is  in  accordance  with  the  latter  part  of  resolution  6  of  Lord 
Coleridge's  Coifimitte^,  which  also  suggested  that  the  costs,  unless 
otherwise  ordered,  should  be  borne  by  me  party  seeking  discovery,  this 
is  partially  provided  for  by  the  next  two  rules. 

26.  Any  party  seeking  discovery  by  interrogatories  shall, 
before  delivery  of  interrogatories,  pay  into  Court  to  a  sepa- 
rate account  in  the  action,  to  be  called  "  Security  for  Costs 
Account,"  to  abide  further  order,  the  sum  of  51,,  and,  if -the 
number  of  folios  exceeds  five,  the  farther  sum  of  lOs.  for 
every  additional  folio. ''  Any  party  seeking  discovery  other- 
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wise  than  by  interrogatories  shidl,  before  making  application 
for  discovery,  pay  into  Court,  to  a  like  account,  to  abide 
further  order,  tW  sum  of  5Z.,  and  may  be  ordered  further  to 
pay  into  Court  ^ts  aforesaid  such  additional  sum  as  the  Court 
or  a  judge  shall  direct  The  party  seeking  discovery  shall, 
with  his  interrogatories  or  order  for  discovery,  serve  a  copy 
of  the  receipt  for  the  said  payment  into  Court,  and  the  time 
for  ans.wering  x>r  making  discovery  shall  in  all  cases  com- 
mence from  the  date  of  such  service..  The  party  from 
whom  discovery  is  sought  shall  not  be  required  to  answer 
.  or  make  discovery  unless  and  until  the  said  payment  has 
been  made. 

27.  Unless  the  Court  or  a  judge  shall  at  or  before  the  trial 
•otherwise  order,  the  amount  standing  to  the  credit  of  the 
**  Security  for  Costs  Account "  in  any  cause  or  matter,  shall 
after  the  cause  or  matter  has  been  finally  disposed  of  be  paid 
out  to  the  party  by  whom  the  same  was  paid  in  on  his  re- 
quest, or  to  his  solicitor  on  such  party's  written  authority, 
in  the  event  of  .the  costs  of  the  cause  or  matter  being  ad- 
judged to  him,  bnt^  in  the  event  of  the  Court  or  judge 
ordering  him  to  pay  the  costs  of  the  cause  or  matter,  the 
amount  in  Court  shall  be  subject  to  a  lien  for  the  costs 
ordered  to  he  paid  to  any  other  party. 

28.  In  any  action  against  or  by  a  sheriff  in  respect  x)f  'any 
matters  connected  with  the  execution  of  his  oflSce,  the  Court 
or  a  judge  naay,  on  the  application  of  either  party,  order  that 
the  afiSdavit  to  be  made  in  answer  either  to  interrogatories 
or  to  an  order  for  discovery  shall  be  made  by  the  officer 
actually  concerned. 


Ord.  XXXI., 

rr.  26-28. 

Ord.  XXXII., 

rr.  1,  2. 

discovery 
otherwise. 

Service  of  copy 
of  f  eceipt. 


869. 

Payment  out. 


870. 

Action  by  or 
against  sheriff. 


ORDER  XXXII. 
Admissions. 


871.  [xaiii.  1.] 
Notice  of  ad- 
mission of 
facts. 

872.[zzjdi.2.] 

Notice  to 


1.  Any  party  to  a  caim  or  rhatter  nlay  give  notice,  by  his 
pleading,  or  otherwise  in  writing,  that  ne  admits  the  truth 
of  the  whole  or  any  part  of  the  case  of  any  other. party. 

2.  Either  party  may.  call  upon  the  other  party  to  admit 
.  any  document,  saving  all  just  exceptions;  and  in  case  of  j^^ticeto 

refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of  admit  docu- 
proving  any  such  document  shall  be  paid  by  the  party  so.  ments. 
neglecting  or  ref nsing,  whatever  the  result  of  the  cause  or 
matter  may  be,-unless  at  the  trial  or  hearing  the  Court  or  a 
judge  shall  certify  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  document  shall  be  allowed  un- 
less such  notice  be  given,  except  where  the  omission  to  give 
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Ord.  xxxn^ 

rr.  2-6. 

878.[xzzii8.] 
Form. 

874. 

Notice  to 
admit  facts. 


Withdrawal  or 
amendment  of 
admiidoB. 


the  notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving  of 
expense, 

3.  A  notice  to  admit  documents  shall*  be  in  the  Form 
No.  11,  Appendix  B.,  vnih  meh  varicUiam  as  circumstances 
may  require* 

.  4,  Any. party  majf^,  by  notice  in  writing,  at  any  time  not 
later  than  nine  days  before  the  day  for  which  notice  of  trial 
has  been  given,  call  on  any  other  party  to  -admit,  for  the 
purposes  of  the  cause,  matter,  or  issue  only,  any  specific 
fact  or  facts  mentioned  in  such  notice.  And  in  case  of 
refusal  or  neglect  to  adinit  the  same  within  six  days  after 
service  of  such  notice,  or  within  such  farther  time  as  may  be 
allowed  by  the  Court  or  a  judge,  the  costs  of  proving  such 
fact  or  facts  shall  be  paid  by  the  party  so  neglecting  or  re- 
fusing, whatever  the  result  of  the  cause,  matter,  or  issue  may 
be,  unless  at  the  trial  or  hearing  the  Court  or  a  judge  certify 
that  the  refusal  to  admit  was  reasonable,  or  unless  the  Court 
or  a  judge  shall  at  any  time  otherwise  order  or  direct.  Pro- 
vided that  any  admission  made  in  pursuancepof  9tich  notice  is 
to  be  deemed  to  be  made  only  for  the  purposes  of  the  parti- 
cular cause,  matter,  or  issue,  and  not  as  an  admission  to  be 
used  against  the  party  on  any  other  occasion  or  in  favour  of 
any  person  other  than  the  party.giving  the  notice :  Provided 
also,  that  the  Court  or  a  judge  may  at  any  time  allQW  anv 
party  to  amend  or  withdraw  any  admission  so  made  on  such 
terms  as  may  be  just. 

This  role,  which  is  in  acoofidance  with  resolution  7  of  Lord  Cole- 
ridge's Gommittee,  is  intended  to  obviate  the  expense  of  parties  beiag 
prepared  to  prove  fEUSts  which  ought  to  be,  and  often  are,  at  the  triid 
admitted. 


37<>.  [»L  11.] 

Judgmeot  on 
admissiont. 


*^/'   .         5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12  in 
Fonnof  notice.  J  .p^j^jj^  B.,  and  admissious  of  facts  shaU  be  in  the  Form 
No.  13  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require. 

6.  Any  prty  may  at  any  stage  of  a  cause  or  matter, 
where  admissions  of  fact  have  been  made,  either  on  the 
pleadings,  or  otherwise,  apply  to  the  Court  or  a  judge  for 
'such  iudgment  or  order  as  upon  such  admissions  he  may  be 
entitled  to,  without  waiting  for  the  determination  of  any . 
other  question  between  the  j^orties ;  and  the  Court  or  a  judge 
may  upon  such  application  make  such  order,  or  give  such 
judgment)  as  the  Court  or  judge  may  think  just. 

Pleadings.]  This  under  the  former  rule  was  held  not  to  inolnde  an 
indorsement  on  the  writ  when  notice  given  that  statement  of  claim  was 
not  required,    (TTo^w  v.  Jackson,  23  Ch.  D.  204.) 

Any  pari7  applying  under  this  rule  must  have  a  clear  case.    Non- 
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denial  of  a  right  claimed  which  is  bad  in  law  does  not  entitle  theother 
side  to  judgment    (Chilton  v.  Corporation  of  London,  7  Ch.  D.  735.) 

An  order  amounting  to  a  full  decree  may  be  made  under  this  rule, 
one  of  the  objects  being  to  prevent  delay  and  expense  (see  Gilbert  v. 
Smith  (C.A.),  2  Ch.  D.  686),  where  inquiries  were  directed  as  to  the 

rirties  interested  in  certain  property.  See  also  JTiorp  v.  Eoldsworth, 
Ch.  D.  637,  where  a  decree  of  dissolution  of  partnership  was  made, 
the  fact  of  there  being  a  partnership  not  being  specifically  denied ;  and 
In  re  Barker* s  Estate,  Hctheringtofi  v.  Longrigg,  10  Ch.  D.  162,  where 
au  order  was  made  on  motion  against  a^sole  trustee  and  executor  to 
pay  over  money  admittedly  come  to  his  hands. 

Although  by  the  former  rule  the  party  was  entitled  to  move  "so 
soon  as  the  right "  appears,  it  was  held  this  did  not  prevent  application 
being  made  at -a  later  stage.    {Brown  v.  Pearson,  21  Ch.  D.  7l6.) 

When  a  plaintiff  delivers  no  reply,  Hall,  V.C.,  in  Litton  v.  Litton, 
3  Ch.  D.  793,  decided  that  a  defendant  does  not  become  entitled  to  have 
the  action  dismissed. 

But  when  there  is  a  counter-kjlaim  and  no  reply,  defendant  may 
apply  for  judgment.  *  (Lumsden  v.  Winter,  8  Q.  B.  D.  660,  per  Grove 
and  Lopes,  JJ.) 

If,  however,  the  plaintiff,  though  out  of  time,  doies  deliver  or  apply 
for  leave  to  deliver  reply,  he  should  be  allowed  to  do  so  on  payment  of 
costs.    (Graves  v.  Terry,  9  Q.  B.  D.  170 ;  Eaton  v.  Storer,  22  Ch.  D.  91.) 

Where  a  cl^im  is  admitted  but  defendant  relies  on  a  counter-claim, 
the  Court  is  not  bound  to  enter  judgment  for  the  plaintiff  on  his  claim, 
but  may  do  so  if,  for  instance,  the  counter-claim  appears  to  be  frivolous 
or  unsubstantial.  (Mersey  Steamship  Co.  v.  ShuttlewortA  &  Co.,  10 
Q.B.D.468.) 


Ord.  XXXII., 
.     rr.  8-9. 


7.  An  affidavit  of  the  solicitor  or  his  cl^rk,  of  the  due 
signature  of  any  admissions  made  in  pursuance  of  any  notice 
to  admit  documents  or  facts,  shall  be  sufficient  eviaence  of 
snch  admissions,  if  evidence  thereof  be  required. 

8.  Notice  to  produce  documents  shall  be  in  the  Form 
No.  14  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require.  An  affidavit  of  the  solicitor,  or  his  clerk,  of 
the  service  of  any  notice  to  produce,  and  of  the  time  when  it 
was  served,^  with  a  copy  of  the  notice  to  produce,  shall  in  all 
cases  be  sufficient  eviaence  of  the  service  of  the  notice,  and  of 
the  time  when  it  was  served. 

This  me^ns  notice  to  produce  at  the  trial. 

9.  If  a  netice  to  admit  or  produce  comprises  documents i        879. 
which  are  not  necessary,  the  costs  occasioned  thereby  shalllcostioftm.' 
be  borne  by  the  party  giving  such  notice.  I  necewwry 


377.  [nodi  4.] 

Evidence  of 
admission. 

878. 

(XTTll,  8, 
added  to.) 

Form  of  notice 

to  prodace 

documents. 

Evidence  of 
service. 
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Ord.  XXXIII., 
rr.  1-5. 


880.  [zxYi  1.] 
Settlement  of 


881.  [zzziiL 

1.] 
Inquir/or 
account  at 
anj  stage.^ 


882  [16  ft  16 
Viet.  0.  86, 

■.54.] 

Special  direc- 
tions as  to 
taking  ac- 
counts. 


888.  [C.  0. 
zzxT.  88.] 

Accounts  to  be 
verified  by 
affidavit. 


884.  [CO.' 

zzzv.  84.] 

Notice  before 
•  surcharging. 


OKDER  XXXIII. 
IssoEB,  Inquiries,  and  Accounts. 

1.  Where  in  any  canse  or  matter  it  appears  to  the  Court 
or  a  judge  that  the  issues  of  fact  in  dispute  are  not  suffi- 
ciently defined,  the  parties  may  be  directed  to  prepare  issues, 
and  such  issues  shall,  if  the  parties  differ,  be  settled  by  the 
Court  or  a  judge. 

2.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or 
accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is*  some  special  or  further  relief  sought' for 
or  some  special  issue  to  be  tried,  as  to  which  it  may  be  pro- 
per that  the  cause  or  matter  should  proceed  in  the  ordinary  ^ 
manner. 

By  this  rule  accounts  may  ho  ordered  before  decree.  (See  Turquand 
V.  WUson,  1  Ch.  D.  86.) 

Where  accounts  are  being  taken  in  Chambers  the  suitor  has  the 
right  without  taking  out  a  summons  to  have  any  item  adjourned  and 
taken  before  the  judge,  though,  unless  a  question  of  principle  is  in- 
volved, it  is  better  to  wait  till  the  account  is  completed.  (Upton  v. 
^rouw  (C.A.^,  20  Ch.  D.  731.)  .        •  - 

In  an  administration  suit,  after  the  ordinary  decree  it  is  still  com- 
petent for  the  Court  to  order  further  accounts  on  the  footing  of  charging 
the  executor  with  wilful  default,  if  originally  claimed  in  the  action. 
{In  re  Symons,  Luke  v.  Tonkin,  21  Ch.  D.  767.) 

3.  The  Court  or  a  judge  may,  either  bv  the  judgment  or 
order  directing  an  account  to  be  taken  or  by  any  subseouent 
order,  give  special  directions  with  regard  to  the  mode  in 
which  the  account  is  to  be  taken  or  vouched,  and  in  parti- 
cular may  direct  that  in  taking  the  account,  the  booKS  of 
account  in  which  the  accounts  in  question  haVe  been  kept 
shall  be  taken  as  prima  facie  evidence  of  the  truth  of  the 
matters  therein  contained,  with  liberty  to  the  parties  in- 
terested to  take  such  objections  thereto  as  they  may  be 
advised. 

4.  Where  any  account  is  directed  to  be  taken,  ^he  account- 
ing party,  unless  the  Court  or  a  judge  shall  otherwise  direct, 
shall  make  out  his  account  and  verily  the  same*  by  affidavit. 
The'  items  on  each  side  of  the  account  shall  be  numbered 
consecutively,  and  the  account  shall  be  referred  to  by  the 
affidavit  as  an  exhibit  and  be  left  in  the  Judge's  Chambers, 
or  with  the  official  or  ether  referee,  as  the  case  may  he. 

5.  Any  party  seeking  to  charge  any  accounting  party 
beyond  what  he  has  by- his  account  admitted  to  have  received 
shall  give  notice  thereof  to  the  accounting  party,  stating,  so 
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far  a^  he  fs  able,  the  amount  songht  to  "be  charged  and  the 
{larticulars  thereof,  in  a  short  and  saocinct  manner. 

6.  Every  Judgment  or  order  for  a  general  account  of  the 
personal  estate  of  a  testator  or  intestate  shall  contain  a  direc- 
tion for  an  inquiry  what  parts  (if  any)  of  such  personal  estate 
are.  outstanding  or  undisposed  of,  unless  the  Court  or  a  judge 
shall  otherwise  direct. 

7.  Where  bv  any  JudgmerU  or  order,  whether  made  in 
Cojart  or  in  Cfhambers,  any  accounts  are  directed  to  be 
taken  or  inquiries  to  be  madb,  each  such  direction  shall  be 
numbered  so  that,  as  far  as  may  be,  each. distinct  account 
and  inquiry  mAy  be  designated  by  a  number  and  such  judg- 
ment or  order  shall  be  in  the  Form  No.  28,  in.Appendix  L., 
with  such  variations  as  the  circumstances  of  the  case  may 
require. 

8.  In  taking  any  account  directed  by  awy  judgment-  or 
order,  iall  just  allo^'ances  shall  be  -made  without  any  direc- 
tion Tor  that  purpose. 

9.  If  it  shall  appear  to  the  Court  or  a  judge,  on  the  repre- 
sentation  of  any  Chief  Cleric  or  otherwise,  that  there  is  any 
undue  delay  in  the  prosecution  of  any  accounts  or  inquiries, 
or  in  any  other  proceedings  under  any  judgment  or  order, 
the  Court  or  judge  may  require  the  party  having  the  conduct 
of  the  proceedings,  or  any  other  party,  to  explain  the  delay, 
and  may  thereupon  make  such  order  with  regard  to  expedit- 
ing the  proceedings  or  the  conduct  thereof^  or  the  stay  thereof 
and  as  to  the  costs-  of  the  proceedingf^  as  the  circumstances 
of  the  case  may  require  ;-and  for  the  purposes  aforesaid,  any 
party  or  the  official  solicitor  jnay  be  directed  to  summon  the 
persons  whose  attendance  is  required,  and  to  conduct  any 
proceedings  and  carry  out  any' directions  which  may  be 
given  ;•  and  any  costs  of  the  oflHcial  solicitor  shall  be  paid  by 
such  parties  or  out  .of  such  funds  as  the  Court  or  judge  may 
direct ;  and  if  any  such  costs  be  not  otherwise  paid,  the  same 
shall  be  paid  out  of  such  moneys  (if  any)  as  may  be  provided 
by  Parliament. 


Ord.  xxxiir , 

rr.  5-0. 

Ord.  XXXIV., 

r.  1, 

886.  [C.  0. 

xxtii.  14.] 
Inquiry  as  to 
owtstaiiding 
personalty. 

886.  [0.  0. 
zziiilS.] 

Distinct  nnni- 
bering  of 
accounts. 


887.  [C.  0. 
zxiii.  16.] 

Just  allow- 
ances. 

888.  [C.  0. 
zzzY.  28, 

in  part.] 

Delay  in 
prosecuting 
accounts,  &c. 


ORDER  XXXIV.  . 

"     •  I.  Special  Case. 

1.  The  parties  to  a/ny  cause  w  matter  may  concur  in  stating  889.[*xxiv.;.] 
the  questions  of  law  arfsing  therein  in  the  form  of  a  special  Parties  may 
case  for  the  opinion  of  the  Court.    Every  such  speqial  case  con*;"'  >» 
sh&ll  be  divided  into  paragraphs  numbered  consecutively,  «*«^>°g  ««*'«• 
and  shall  concisely  slate  sucn  facts  and  documents  as  may  oe 
necessary  to  enable  the  Court  to  decide  the  questions  raised 

Q  2 
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Ord.  XXXIV., 

TV.  1-5. 


890.  [X 

2.]      . 
Question  of 
Iftw  may  be 
ordered  to  be 
raised  by 
special  case. 


thereby.  Upon  the  argcimMit  of  such  case  the  Court  and 
the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents 
of  such  documents,  and  the  Court  shall  be  at  liberty  to  draw 
from  the  facts  and  documents  stated  in  any^uch  special 
case  any  inference,  >^hether  of  fact  or  law,  which  might  have 
been  drawn  therefiom  if  proved  at  a  trial. 

By  Ord.  LXVin.,  r.  2,  this  order  applies  to  all  civil  proceedings  on 
the  Crown  side  of  the  Queen^s  Bench  Diyision,  including  mandiunus, 
prohibition,  and  quo  warranto,  and  also  on  the  Revenue  side. 

2.  If  it  appear  Co  the  Court* .or  a  judge,  that  there  is  in  . 
any  cavse  or  matter  a  question  of  law,  which  it  would  be  con- 
venient to  have  decided  T^efore  any  evidence  is  given  or  any 
question  or  i§sue  of  fact  is  tried,  or  before  any  leference  is 
made  to  a  Eefeiee  or  an  Arbitrator,  the  Court  or  judge  may 
make  an  order  accordingly,  and  may  direct,  such  question  of 
law 4)0  be  raised  for  the  opinion  of  the  Court,  either  by. 
special  case  or  in  such  other  manner  as  the  Court  or  judge 
may-deem  expedient,  and  all  such  further  proceedings  as  the 
decisiim  of  such  question  of  law  may  render  unnecessary  may 
thereupon  be  stayed. 

An  order  may  be  made  any  time  in  an  action  after  writ  an<f  ap- 
pearance, and  application  may  be  supported  by  affidavit.  {Metropolitan 
Board  of  Works  v.  Nezo  Rimr  Co,  (C.A.),  2  Q.  B.  D.  67.) 

The  Court  will  not  decide  a  hypothetical  case.  (Bright  v.  Tyndall, 
4  Ch.  D.  189.) 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and 
signed  by  the  several  parties  or  their  cotmsd  or  solicitors, 
and  shall  be  filed  by  tiie  plaintiff  Printed  copies  for  the 
use  of  the  judges  shall  be  delivered  by  the  plaintiff. 

4.  No  special  case  in  any  cause  or  matter  to  which  a 
married  woman  {not  being  a  party  thereto  in  respect  of  her 
separate  property  or  of  any  separate  right  of.  action  by  or 
against  her),  infant,  or  person  of  unsound  mind  not  so  found 
by  inquisition  is  a  party,  shall  be  set  down  for  argument 
without  leave  of  the  Court  or  a  judge,  the  application  for 
which  must  be  supported  by  sufficient  evidence  that  the 
statements  contained  in  such  special  case,  scf  far  as  the  same 
affect  the  interest  of  such  married  woman,  infant,  or  person 

*  of  unsound  mind,  are  true. 

It  is  presumed  that  the  persons  named  will  be  bound  by  the  state- 
ments in  the  special  case  when  these  provisions  have  been  followed. 

898.  [xxxIvk  5.  Either  party  may  enter  a  special  case  for  argument  by 

^•]  delivering  to  the  I)rope^  officer  a  memorandum  of  entry,- in 

for*Ir  ""^j^  *^^  Form  No.  25,  in  Appendix  G.,  and  also  if  any  married 

or  argnmen  .  ^^^^q^  infant,  or  persou  of  unsound  mind  not  so  found  by 


891.  [zzziv. 

3|»ecial  case 
to  be  printed. 

892.  [zzziv. 
4,  amended.] 

Leave  of  the 
Court  to  be 
obtained  in 
case  of  infants, 
persons  of 
unsound  mind, 
and  sometimes 
of  married 
women. 
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inquisition  be  a  party  to  the  cause  or  matt^r^  producing  a 
copy  of  the  order  giving  leave  to  enter  the  same  for  argu- 
ment 

6.  The  parties  to  a  special  case  may,  if  they  think  fit, 
enter  into  an  agreement  in  writing,  which  shall  not  be 
subject  to  any  stamp  duty,  that,  on  the  judgment  of  the 
Court  being  given  in  the  affirmative  or  negative  of  the  ques- 
tions of  law  raised  by  the  special  case,  a  sum  of  money,  fixed 
by  the  parties,  or  to  be  ascertained  by  the  Court,. or  m  such 
manner  as  the  Court  may  direct,  shall  be  paid  by  one  of  the 
parties  to  the  other  of  thevi,  either  with  or  without  costs  of 
the  cause  or  matter;  and  the  judgment  of  the  Court  may  be 
entered  for  the  sum  so  agreed  or  ascertained^  with  or  without 
costs,  as  the  case  may  be,  and  execution  may  issue  upon 
such  indgment  forthwith;  unless  otherwise  agreed,  pr  unless 
stayed  on  appeal. 

7.  This  Order  shall  apply,  to  every  special  case  stated 
in  a  cause  or  matter,  or  in  any  proceeding  incidental 
thereto. 

8.  Any  special  case  may  hereafter  be  stated,  for  the  same 
purposes  and  in  the  same  manner  as  was  provided  by  the 
Act  13  &  14  Vict.  c.  35,  and  the  same  shall  be  deemed  to  be 
a  special  case  stated  in  a  matter  within  the  meaning  of  this 
Order. 

.  Special  cases  under  this  statute,  known  as  Turner's  Act,  which 
enabled  cases  to  be  stated  for  the  opinion  of  the  Court  of  Chancery  on 
the  construction  of  Acts  of  Parliament,  wills,  deeds,  titles  to  real  or 
personal  estate,  or  matters  within'the  original  jarisdiction  of  the  Court 
of  Chancery,  and  were  discontinued  by  Rules  of  Court,  April,  1880 
(XXXIX.  7),  are  now  revived.  Notwithstanding  this  rdle  Turner's 
Act  is  repealed  by  46  &  47  Vict.  c.  49. 


Ord.  XXXIV., 
rr.  6-9. 


894.  [xzziY. 

Parties  may 
fix  sum  to 
be  paid  on  the 
deqfsion  of  the 
question  of  law. 


895.  [xzziv. 

Application  to 
case  stated  iti 
any  proceed- 
ing, &c 

896. 

[xxilv.  7, 
amended.] 

Application  to 

case  stated 

under  13  &  14 

Yict.  c  35.  • 


11.  Issue  of  Fact  without  Pleadings. 

*The  next  fonr  rules  revive  the  procedure  of  ss.  42-45  of  the  Common 
Law  Procedure  Act,  1852,  for  stating  an  issue  of  fact  for  trial. 

y.  Whf  n  the  parties  to  a  cause  or  matter  are  agreed  as  to 
the  questions  of  fact  to  be  decided  between  them,  they  may, 
alter  writ  issued  and  before  judgment,  by  consent  and  order 
of  the  Couit  or  a  judge,  proceed  to  the  trial  of  any  su'h 
questions  of  fact  without  formal  pleadings ;  and  such  ques- 
tions may  be  stated  for  trial  in  an  issue  in  the  Form  No.  15, 
in  Appendix  B.,  with  such  variations  as  circumstances' may 
require,  and  such  issue  may  be  entered  for  trial  and  tried  in 
the  same  manner  as  any  ipsue  joined  in  an  ordinary  action, 
and  the  proceedings  shall  be  under  the  control  and  jurisdic- 


897.  [C.  L.  P. 
Act,  1862,  0. 

42.] 

Parties  may 
concur  in 
stating  issne 
of  fact  on  ob' 
taining  judge's 
order. 
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Ord.  xxxiv., 

rr.  9-12. 
Ord.  XXXV., 
.   rr.  1,  2. 

'898.  [8.  43.] 

Parties  may 
fix  snm  to 
be  paid  on 
decfsibn  of 
question  of 
fact. 

899.  [8.  44.] 

Judgment  and* 
execution  for 
sum  so  fixed. 


400.  [8.  46.] 

Proceedings 
may  be  ic- 
corded  and 
have  effect  of 
judgment  in 
ah  action. 


401.  [1 

la.] 

Jurisdiction  of 
district  regis- 
trars down  to 
entry  of  judg- 
ment. 


402.  [xxxv. 
la.] 

Entry  of  inter- 
locutory and 
final  judg- 
ment in  dis- 
trict registry. 


tionof  the  Court  or  judge,  in  the  same  way  as  the  proceed- 
ings in  an  action. 

10.  The  Court  or  a  judge  may  by  consent  of  the  parties 
order  that,  upon  the  finding  in  the  affirmative  or  negative  of 
such  issue  as  in  the  last  preceding  Bnle  mentioned,  a^um 
of  money,  fixed. by  the  parties,  or  to  be  asc^rtaiped  upon  a 
question  inserted  in  the  issue  for  that  purpose,  shall  be  pai^ 
by  one  of  the  parties  to  the  other  of  them,  either  with  or 
without  the  costs  of  the  cause  or  m'atter. 

11.  Upon  the  finding*  on  any  such  issue  as  in  Rule  9 
mentioned,  judgment  may.  be  entered  for  the  sum  so  agreed 
or  ascertained  as  aforesaid,  with  or  without  costs,  as  the  case 
may  be,  and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  the  Court  or  a  judge 
shall  otherwise  order  for  the  purpose  of  giving  either  party 
an  opportunity  for  moving  to  set  aside  the  finding  or  for 
a  new  trial. 

12.  The  proceedings  upon  such  issue  as  in  Bule  9  men- 
tioned, may  be  recorded  at  the  instance  of  either  party,  and 
the  judgment,  whether  actually  recorded,  or  not,  shall  have 
the  same  efiect  as  any  other  judgment  in  a  contested  action. 


ORDER  XXXV.  . 

Proceedings  in  District  Registries. 

1.  Where  a  cause  or  matter  is  proceeding  in  a  District 
Registry,  all  proceedings,  except  wnere  by  these  Rules  it  is 
otherwise  provided,  or  the  Court  or  a  judge  shall  otherwise 
order,  shall  be  taken  in  the  District  Registry,  down  to  and 
iucludinff  the  entry  of  final  judgment,  and  every  final  judg- 
ment and-  every  order  for  an  account,  by  reason  of  the  default 
of  the  defendant, '  or  by  consent,  shall  be  entered  in  the 
District  Registry  in  the  proper  book,  in  the  ^me  manner  as 
a  like  judgment  or  order  in  an  action  proceeding  in  London 
\voul  i  be  entered  in  the  Central  Office. 

As  to  when  an  action  proceeds  in  a  District  Kegistry,  see  Ord.  XII., 
rr.  6, 7. 

See  also  Act  of  1873,  ss.  64,  65,  66,  the  provisions  of  which  are  by 
this  order  extended  further. 

2.  Where  the  writ  of  summons  issues  out  of  a  District 
Registry,  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  any  of  the  Rules  of  Order  XIII.,  or  where 
the  cause  or  matter  is  proceeding  in  the  District  Registry 
and  the  plaintiff  is  entitled  to  enter  interlocutory  judgment 
under  any  of  the  Rules  of  Order  XXVII.,  in  eilhier  case 
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Ord.  XXXV., 
rr.  2-8. 


.^8.  [XXXV..2.1 
Entry  of  judg- 
ments, &c., 
in  London, 
copies  trans- 
mitted to  dis- 
trict registry. 

404.  [zzzY.  8, 
amended.] 

Issue  of  eiecu-  , 
tion'  from,  and 
taxation  of 
costs  in  dis- 
trict registry. 


406.  [zxzY.  8a, 
amended.] 

Incidental 
proceedings. 


such  interlocutory  judgment,  and  when  damages  shall  have 
been  assessed  final  judgment,  shall  be  entered  in  the 
District  Registry,  unless  the  Court  or  a  judge  shall  otherwise 
order, 

3.  Where  a  eoMse  or  matter  is  proceeding  in  a  District 
Registfv,  and^  the  judgment  or  any  other  order  therein  is 
directed  to  be  entered  in  the  Central  Office,  the  same  shall  be 
so  entered,  and  an  office  copy  of  every  such  judgment  or 
order  shall  be  transmitted  to  the  District  Registry  to  be 
filed  with  the  proceedings  in  the  action. 

4.  Where  a  cause  or  matter  is  proceeding  in  a  District 
Registry  all  writs  of  execution  for  enforcing  any  judgment 
or  order  therein,  and  all  sumrnonses-  v/nder  the  beotor'a  Aet^ 
1869,  shall  issue  from  the  District  Registry,  unless  the  Court 
or  a  judge  shall  otherwise  direct.  Where  final  judgment  is 
entered  in  the  District  Registry,  costs  shall  be  taxed  in 
such  Registry  unless  the  Court  or  a  judge  shall  otherwise 
order. . 

5.  Where  a  cause  or  matter  is  proceeding  in  a  District 
Registry,  all  proceedings  relating  to  the  following  matteis, 
namely, —  ' 

(a.)  Leave  to  enter  judgments  under  Order  XVL,  Buies  50 

^  and  51 ; 
(b.)  Leave  to  issue  or  renew  writs  of  execution ; 
(c.)  Examination  of  judgment  debtors  for  garnishee  pur- 
poses, or  under  Order  XLIL,  Bvle  32 ; 
{d.)  Garnishee  orders ; 
(e.)  Charging  orders  nisi  ; 
shall,  unless  thd  Court  or  a  judge  shall  otherwise  order,  be 
taken  in  the  District  Registry. 

6.  Where  a  cause  or  matter  is  proceeding  in  a  District 
Registry  the  District  Registrar  niay  exercise  all  such  autho^ 
rity  and  jurisdiction  in  respect  thereof  as  may  be  exercised 
by  a  judge  at  Chambers,  except  such  as  by  these  Rules  a 
Master  is  precluded  Ixom  exercising. 

In  Ord,  UV.,  r.  12,  are  set  out  the  various  functions  of  a  judge  in 
Chambers  which  a  Master  of  the  Queen^s  Bench  Division  or  Registrar 
of  Probate  Divorce  and  Admiralty  Division  is  unable  to  exercise. 

7.  Every  application  to  a  District  Registrar  shall  be  made  407.  [xxxv.  6.] 
in  the  same  manner  in  which  applications  at  Chambers  ave  Applications 
directed  to  be  made  by  these  Rules.  as  at  chambers. 

8.  If  any  matter  appears  to  the  District  Registrar  proper  408.  [xxxv.e.] 
for  the  decision  of  a  judge,  the  registrar  may  refer  the  same  Mattew  may 
to  a  judge,  and  the  judge  may  either  dispose  of  the  matter  be  referr«Hi  to 
or  reler  the  same  back  to  the  registrar  with  such  directions  J"*^^*^' 

as  he  may  think  fit. 


406.  [XXXV.  4.] 

District  regis- 
trar same 
authority  of 
judge  in  cham- 
bers as  master. 
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Ord.  XXXV., 
rr.  9-13. 


4M)9.  [XXXV.  7, 
amended.] 

Appeal  within 
six  days  after 
notice  of  the 
order. 


9.  Any  person  affected  by  any  order,  finding,  or  decision 
of  a  District  Begistrar  may  appeal  to  a  judge.  Such  appeal 
may  be  made  notwithstanding  that  the  order  or  decision 
was  in  respect  of  a  proceeding  or  matter  as  to  which  the 
District  Begistrsrr  had  jurisdiction  only  by  consent.  8tu^ 
appeal  shall  he  by  way  of  indorsement  on  the  summons  by  the 
registrar  at  the  request  of  any  party,  or  by  notice  in  writing  to 
attend  before  the  judge  untnimt  a  fresh  summons  within  six 
days  after  the  party  complaining  has  notice  of  the  order,finding, 
or  decision  complained  of  or  such  further  time  as  may  be 
allowed  by  a  judge  or  the  registrar. 

This  mle  is  altered  from  the  old  rule  in  giving  four  days  from  notice 
of  the  order  or  decision  instead  of  from  the  time  of  the  decision. 


410.  [xxxT.  8.] 
Appeal  no  stay. 


411.  [XXX7.  9.] 

Control  of 
regbtrar  by 
Court. 


412.  [: 
10.] 

In  Chancery 
Division. 


418.  [aL 

11, 11a.] 
Removed  from 
district  regis- 
try as  of  right. 


10.  An  appeal  from  a  District  Registrar  shall  be  no  stay 
of  pro<  eedings  unless  so  ordered  by  a  judge  or  the  r^istrar. 

11.  Every  District  Registrar  and  other  oflScer  of  a  District 
Registry  shall  be  subject  to  the  orders  and  directions  of  the 
Court  or  a  judge,  .as  fully  as  any  other  officer  of  the  Court, 
and  every  proceeding  in  a  District  Registry  shall  be  subject 
to  the  control  of  the  Court  or  a  judge,  as  fully  as  a  like 
proceeding  in  London. 

12.  Every  reference  to  a  judge  by  or  appeal  to  a  judge 
from  a  District  Registrar  in  any  cause  or  mafter  in  the  Chan- 
coFy  Division  shall  be  to  the  judge  to  whom,  the  cause  or 
matter  is  assigned. 

13.  In  any  action  which  would,  under  the  foregoing 
Rules,  pioceed  in  the  District  Registry,  the  action  may, 
subject  to  Rule  14,  be  removed  from  the  District  Registry 
as  of  right  in  the  cases  and  within  the  times  following : — 

(1.)  Where  the  writ  is  specially  indorsed  under  Order  III., 
Rule  6,  and  the  plaintin  does  not  within,  four  days 
after  th6  appearance  of  such  defendant  give  notice 
of  an  application  for  an  order  against  him  under 
Order  ilV. ;  then,  such  defendant  may  remove 
the  action  as  of  right  at  any  time  after  the  expi- 
ration of  such  four  dayd,  and  before  delivering  a 
defence,  and  before  the  expiration  of  the  time  for 
doing  so :    • 

(2.)  Where  the  writis  specially  indorsed  and  the  plaintiff 
has  made  such  application  as  in  the  last  paragraph 
mehtioned,  and  t^e  defendant  has  oV)tained  leave 
to  defend  in  manner  provided  by  Order  XIV. ; 
then  such  defendant  may  remo\e  the  action  as  of 
right  at  any  time  after  the  order  giving  him  leave 
to  defend,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing  so : 
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Ord.  XXXV., 
rr.  13-18. 


(3.)  Where  the  writ    is    not    specially  indorsed  under 
Order  III^  Rule  6,  any  defendant  may  remove  the 
action  as  of  right  at  any  time  after  appearani^e,  and 
before  delivering  a  defence,  aud  .before  the  expura- 
tion  of  the  time  for  doing  so. 
(4,)  In  an  Adiniralty  action  in  rem,  any  person  who  may 
have  duly  intervened  and  appeared  may  remove  an 
action  from  a  District  Registry  as  of  right. 
14.  Any  party  or  person  desirous  to  remove  an  action  as     414.  [a 
of  right  under  the  last  preceding  Rule  may  do  so  by  serving         ^0 
upon  the  other  parlies  to  the  action,  and  delivering  to  the  Mode  of  re 
District  Registrar,  a  notice,  signed  by  himself  or  his  solici-  ™**^**- 
tor,  to  the  effect  that  he  desires  the  action  to  be  removed  to 
Loudon,  and  the  action  shall  be  removed  accordingly  :  Pro- 
vided, that  if  the  Court  or  a  judge  shall  bcsatisGea  that  the 
defendant  giving  such  notice  is  a  merely  formal  defendant, 
or  has  no  substantial  cause  to  interfere  in  the  conduct  of  the 
action,  or  that  there  is  other  good  cause  for  proceedina  in  the 
District  Begistry,  such  Court  or  judge  may  order  that  the 
action  may  proceed  in  the  District  Registry  notwithstanding 
such  notice. 

This  rule  proyides  the  method  of  putting  into  force  s.  65  of  the  Act 
of  1873. 


15.  Except  in  Admiralty  actions  in  rem,  the  notice  for 
removal  shall  be  accompanied  by  a  certificate  signed  by  the 
defendant  or  his  solicitor  that  his  defence  has  not  been 
delivered,  and*that  the  time  for  delivering  the  same  has  not 
expired. 

16.  In  any  case  not  provided  for  by  Rules  13  and  14,  any 
party  to  a  cattse  or  master  proceeding  in  a  District  Registry 
may  apply  to  the  Court  or  a  judge,  or  to  the  District  Regis- 
trar, for  an  order  to  remove  the  catise  or  matter  from  the 
District  Registry  to  London,  and  the  Court,  judge,  or  regis- 

,trar,  may  make  an  order  accordingly,  if  satisfied  that  there 
is  sufBcient  reason  for  dicing  so,  upon  such  terms,  if  any,  as 
shall  be  just. 

17.  Any  party  to  a  cause  or  matter  proceeding  in  London 
may  apply  to  the  Court  or  a  judge  for  an  order  to  remove 
the  cause  or  matter  froni  Londim  to  any  District  Registry, 
and  the  Conrt  or  judge'may  make  an  order  accordingly,  if 
satisfied  thnt  there  is  sufficient  reasgn  for  doing  so,  upon 
such  terms,  if  any,  as  shall  be  just. 

18.  Where,  under  the  preceding  Rules  of  this  Order,  a 
cause  or  matter  is  removed  from  a  District  Registry,  the 
defendant  shall,  upon  such  removal,  give  notice  to  the  plain- 


415. 

Certificate  be- 
fore removal. 


416.  [z 
18,  Ist  part.] 

Any  party  may 
apply  for  re- ' 
moval  to 
Ix>ndon. 


417. 
(zzz^.  8, 
2nd  part.) 

Or  from  London 
to  a  district 
registry. 

418. 

Address  for 
service  in . 
London. 
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419.  [xiz.  29.] 
Docaments  to 
be  filed  in  dis- 
trict registry. 


420.  [a 

14.] 
When  proceed- 
ings removed, 
documents 
transmitted  to 
High  Court. 


421.  [ziz. 

29a.] 

In  Chancery 
Division,  certi- 
ficates used  in 
London  to  be 
filed  in  Lon-  . 
don,  &c. 


422. 

No  records  to 
b<J  moved  from 
registry  with- 
out order. 


423.  [a 

16.] 

District  regia- 
tmr  to  account 
for  money        , 
paid  into 
Court. 

424.[xzx7. 
16o.] 

Forms  to  be 
used  in  district 
registries. 


tiff  of  an  address  for  service  in  London,  in  all  respects  as  if 
the  appearance  had  been  originally  entered  in  London. 

19.  Where  a  cause  or  matter  is  proceeding  in  a  District 
Eegistry  all  pleadings  and  other  docunients  required  to  be 
fil^  shall  be  filed  in  the  District  Eegistry. 

20.  Whenever  a  defendant  appears  in  London  to  a  writ, 
issued  out  of  a  District  Kegistry  or  any  pmceedings  are  re- 
moved from  the  District  Eegistry  td  London,  by  notice  under 
Eule  14  of  this  Order,  or  by  order  of  the  Court  or  a  Judge, 
the  District  Eegistrar  shall  transmit  to  the  Central  Office  all 
original  documents  (if  any)  filed  in  the  District  Eegistry,. 
and  a  copy  of  all  entries  of  the*  proceedings  in  the  books  of 
the  District  Eegistry. 

21.  When  a  cause  or  matter  in  the  Chancery  Division  is 
proceeding  in  a  District  Eegistry,  all  certificates  of  the  Chief 
Clerk  and  taxing  officers  and  other  documents  ^required  to 
be  filed)  used  in  London  before  the  judge  in  Cnambers,  or 
before  any  taxing  officer  or  referee,  and  not  already  filed  in 
the  District  Eegistrv,  shall  be -filed  in  the  same  office  fls  they 
would  have  been  filed  in  if  the  proceedings  had  originally 
commenced  in  London  ;  and  if  the  Court  or  judge  shall  so 
direct,  office  copies  thereof  shall  be  transmitted  to  the 
District  Eegistry. 

22.  No  affidavit  or  record  of  the  Court  shall  be  taken  out 
of  a  District  Eegistry  (except  upon  removal  of  the  proceed- 
ings to  London)  without  the  order  of  *li  judge  or  of  the  Dis- 
trict Eegistrar,  and  no  8^bpcma  for  the  production  of  any 
such  document  shall  be  issued. 

23.  Every  District  Eegistrar  shall  account  for  and  pay 
over  to  the  Treasury  all  moneys  paid  into  Court  at  the 
Eegistry  of  which  he  is  Eegistrar,  in  such  manner  and  at 
such  times  as  may  be  from  time  to  time  directed  by  the 
Treasury. 

24.  The  forms  contained  in  the  Appendices  shall,  as  far 
as  they  are  applicable,  be  used  in*  or  for  the  purposes  ef 
District  Eegistries,  with  such  variations  as  circumstances 
may  require. 
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Ord.  XXXVI., 

ORDER  XXXVI.  "'  ^^' 

Trial. 

'    •       •  •  I.  Place. 

1.  There  shall  be  no  local  venue  for  the  trial  of  any  action,    426.  [xxxvi 
eouxpt  where  otherwise  provided  by  statute.    Every  action  in    l»  amendea.] 
every  Divi^Jon  shall,  unless  the  Court  or  a  judge  otherwise  Hace  of  trial, 
orders,  be  tried  in  the  county  or  place  named  on  the  state-  °**  *^  ^*^°"^' 
ment  of  claim,  or  (where  no  statement  of  claim  has  been 
delivered  or  reqmred)  by  a  notice  in  writing  to  be  served  on 
the  defendant^  or  his  solicitor^  within  six  days  after  appear- 
,  ance.    Where  no  pla'*e  of  trial  is  named,  the  place  of  trial 
shall,  unless  the  Court  or  a  j  udge  shall  otherwise  order,  be 
the  county  of  Middlesex. 

The  plaintiff  still  has  the  choico  of  ^tho  place  Of  trial,  suhject  to. 
being  changed  by  order. 
Local  venues  were  abolished  by  the  former  rules. 


'  IL  Mode  of  Trial. 

2.  In  actions  of  slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of  marriage',  the 
plaintifif  may,  in  his  notice  of  trial  to  be  given  as  hereinafter 
provided,  and  the  defendant  may,  upon  giving  notice  within 
four  days  from  the  time  of  the  service  of  notice  of  trial  or 
within  such  extended  time  as  the  Court  or  a  judge  may 
allow,  or  in  the  notice  of  trial  to  be  given  bv  iiim  as  herein- 
after provided,  .signify  hia  desire  to  have  the  issues  of  fact 
tried  by  a  judge  with  a  jury,  and  thereupon  the  same  shall 
be  so  tried. 

Following  part  of  resolution  12  of  Lord  Ck>leridge's  Committee, 
1881. 


426. 

Right  of  either 
party  in  actions 
of  slander, 
libel,  false  im- 
prisonment, 
malicious  pro-" 
secution, 
seduction, 
breach  of  pro- 
mise of  mar- 
riage ;  to  give 
notice  for  trial 
by  jury. 


3.  Causes  or  matters  assigned  by  the  principal  Act  to  the  I  ^  427. 
Cliancery  Division  .shall  be  tried  by  a  judge  without  a  jury,!  Actions  in 
unless  the  Court  or  a  judge  shall  otherwise  otder.  |  ^^hancery  pivi- 

•^       °  •  •  sion  to  be  tried 

Under  the  former  rules,  if  either  party  wished  to  have  ah  action  in  by  judge  with- 
tbe  Chancery  Division  tried  by  a  jury,  he  could  give  notice  to  that  <*"*  J"*"/* 
effect,  and  it  would  then  come  on  for  trial  by  a  judge  of  the  Queen's 
Bench  Division.    Now  it  can  only  be  done  by  order  of  Court. 

4.  The  Court  or  a  judge  may,  if  it  shall  appear  desirable,    488.  [zzzvi 
direct  ^  trial  without  a  jury  of  any  questiou  or  issue  of  fact,         ^3 
or  partly  of  fact  and  partly  of  law,  arising  in  any  cause  or  ^°^  ™fy 
matter  which  previously  to  the  passing  of  the  principal  Act  w[t1^ouV*rJry  • 
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Ord.  XXXVI.,  couLl,  without  any  consent    of   parties,  have  been  tried 
rr.  4-7.        >yithout  a  jury. 


of  questions 
in  any  cause 
where  it  had 
such  power 
before  Judica- 
ture Act. 


429. 

Court  may. 
direct  trial 
without  jury 
when  pro- 
longed exami- 
nation of  ac- 
counts, &c., 
required.   . 


480. 

Right  to  trial 
by  jury  in  any 
other  cause  on 
application  by 
cither  party. 


481. 

Unless  trial 
with  jury  Is 
ordered  under 
r.  6,  or  re- 
quired UQder 
r.  2,  trial  shall 
be  by  judge 
subject  to 
further  order. 

[C.  I.  P.  Act, 
1862,  8. 109.] 

Special  juries. 


The  cases  included  in  this  rule  appear  to  be  those  where  arbitration 
could  have  been  directed  under  the  CJommon  Iiaw  Procedure  Act, 
1854,  i.e.,  where  questions  of  mere  account  arise,  and  x)erhaps  in  some 
cases  which  must  have  been  brought  in  the  Chancery,  Probate,  or 
Admiralty  CJourts.  Although  the  power  of  referring  •  under  the 
Common  Law  Procedure  Act,  1854,  still  exists  (see  r.  10),  this  rule 
being  wider  will  probably  always  be  used  in  future. 

5.  The  Court  or  a  judge  may  direct  the  trial  without  a 
jury  of  any  cause,  matter,  or  issue  requiring  any  prolonged 
examinution  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  cfinnot  in  their  or  his  opinion 
conveniently  be  made  with  a  jury. 

This  rule  is  wider  than  s.  67  of  the  Judicature  Act,  1873,  which  only 
provided  for  the  reference  compulsorily  to  a  referee  of  questions  or 
issues  "  arising  in  "  a  cause  requiring  prolonged  examination  of  docu- 
ments, &c.  (See  Longman  v.  East  (a AX  8  C.  P.  D.  142:  WardY. 
PUley  (C.A.)  6  Q.  B.  D.  427.) 

Under  this  rule  the  "  cause  "  itself;  or  any  matter  or  issue,  may  be 
directed  to  be  tried  without  a  jury,  i.e.,  by  r.  7,  either  by  a  judgp  alone 
or  a  judge  with  assessors,  or  by  an  official  or  special  referee  with  or 
without  assessors ;  and  by  r.  50  a  referee  has  power  to  enter  judgment. 

Prolonged  examination  of  documents  or  accounts.] 

This  will  receive  a  wide  construction.  (In  re  Leigh,  Bowdijfe  v. 
Leigh,  3  Ch.  D.  292.) 

6.  In  any  other  cause  or  matter,  upon  the  application  of 
any  party  thereto  for  a  trial  with  a  jury  of  tne  cause  or 
matter  or  any  issue  of  fact,  an  order  shall  be  made  for  a  trial 
with  a  juVj\ 

This  expressly  reserves  the  right  of  trial  by  jury  in  all  cases  not 
coming  within  rules  3,  4,  or  5.  Applications  under  any  of  these  rules 
as  to  mode  or  place  of  trial  wiU  be  made  on  the  summons  for  directions 
(Ord.  XXX.),  except  where  a  party  merely  gives  notice  for  a  jury 
under  rule  2. 

7.  (a.)  In  every  cause  or  matter,  unless  under  the  provi- 
sions of  Kule  6  of  this  Order  a  trial  with  a  jury  is  ordered, 
or  under  Rule  2  of  this  Order  either  party  has  signified  a 
desire  to  have  a  trial  with  a  jury,  the  mode  of  trial  shall  be 
by  a  judge  without  a  jury  :  provided  that  in  any  such  case 
tne  Court  or  a  judge  may  at  any  time  order  any  cause,- 
matter,  or  issue  lo  be  tried  by  a  judge  with  a  jury,  or  by  a 
judge  sitting  with  assessors,  or  by  an  oflScial  referee  or  special 
referee  with  or  without  assessors: 

(6.)  The  plaintiflf  in  any  cause  or  matter  in  which  he  is 
entitled  to  a  jury  may  have  the  issues  tried  by  a  special  jury, 
upon  giving  notice  in  wciting  to  that  eiFeot  to  the  defendant 
at  the  time  when  he  gives  notice  of  trial : 
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(c.)  The  defendant,  in  any  cause- or  matter  in  which  he  is 
entitled  to  a  jury,  may  have  the  issues  tried  by  a  special 
jury,  on  giving  notice  in  writing  to  that  effect  at  any  time 
after  the  close  of  the  pleadings  or  settlement  of  the  issues  and 
before  notice  of  trial,  or  if  notice  of  trial  has  been  given, 
then  not  less  than  hix  dear  days*  before  the  day  for  which 
notice  of  trial  has  been  given : 

(d.)  Provided  that  a  judge  ipay  at  any  time  make  an  order 
for  a  special  jury  upon  puch  terms,  if  any,  as  to  costs  and 
otherwise  as  may  be  just. 

8.  Subject  to  the  provisions  of  the  preceding  Eules  of  this 
Order,  the  Court  or  a  judge  may,  in  any  cause  or  matter,  at 
any  time  or  from  time  to  time,  order  that  different  questions 
of  fact  arising  therein  be  tried  by  different  modes  of  trial,  t)r 
that  one  or  more  questions  of  fact  be  tried  before  the  others, 
and  may  appoint  the  places  for  such  trials,  and  in  all  cases 
may  order  that  one  or  more  issues  of  fact  be  tried  before  any 
other  or  others. 

This  rule  is  only  intended  to  be  applied  to  exceptional  cases.  (Piercy 
v.  Young,  15  Ch.  D.  475.) 

9.  Every  trial  of  any  qnestion  or  issue  of  fact  n^ith  a  jury 
shall  be  by  a  single  judge,  unless  snch  trial  be  specially 
ordered  to  be  by  two  or  more  judges. 

The  equivalent  for  the  old  Trial  at  Bar. 

10.  Nothing  in  this  Order  shall  affect  any  proceedings 
under  any  of  the  provisions  of  the  Common  Law  Procedure 
Acts  relating  to  arbitration. 


Ord.  XXXVI., 
rr.  7-12. 

rB.H.T.1868, 

r.44.] 


[B.H.T.1858, 

r.44.] 

Trial  of  dif- 
ferent ques- 
tions in 
'different  ways. 


488.  [xzzvi 


1! 


Trial  before 
more  judges 
than  one. 

484. 

Saving  arbitra- 
tion under 
C.  L.  P.  Acte. 


III.  Notice  and  Entry  of  Trial. 

11.  Notice  of  trial  may  be  given  in  any  cause  or  matter         485* 
by  the  plaintiff  or  other  party  in  the  position  of  plaintiff .      '■^de/i 
Such  notice  may  be  given  with  the  reply  (if  any)  whether|„*T"-/.  , 

.,     ,  ,1         1    ^3-       ^     ■        J.  J.  \'     ^     Px    "^11      •  I  Notice  of  trial 

it  closes  the-  pleadmgs  or  not,  or  at  any  tmie  after  the  issues  I  ^hen  issuer  of 
of  fact  are  ready  for  trial.  '   ^  |  fact  ready. 

See  rule  15,  and  note,  ibid,  . 

12.  If  the  plaintiff  does  not  within  six  weeks  after  the  486.  [zzzvi  4. 
close  of  the  pleadings,  or  within  such  extended  time  as  the  jr  f^*^-'.  i 
Court  or  a  judge  may  allow,  give  notice  of  trial,  the  defend-  by^d^endant! 
ant  may,  bJefore  notice  of  trial  given  by  the  plaintiff,  give 

notice  of  trial,  or  may  apply  to  the  Court  or  juage  to  dismiss 
the  action  for  want  of  prosecution ;  and  on  the  hearing  of 
such  application,  the  Court  or  a  judge  may  order  the  action 
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Ord.  XXXVI.,  ^^  b®  dismissed  accordingly,  or  may  make  such  other  order, 
rr.  12-19.  *  and  on  such  terms,  as  to  the  Court  or  judge  may  seem  just 


Where  there  are  seyeral  defendants,  one  of  them  cannot  ta&e  adyan- 
tage  of  this  mle  when  the  plaintiff  is  in  de&ult  throngh  delay  of  the 
other  defendants.    {Arnhroise  v.  Evdyn,  11  Ch.  D.  759.)* 

An  application  tq  dismiss  for  want  of  prosecution  would  seem  to  be 
a  "  proceeding  previous  to  trial "  which  can  be  made  at  Chambers. 
(See  Ord.  XXX.) 

13.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of 
the  cause  or  maiter  or  of  issues  therein ;  and  in  actions  in 

.the  Queen's  Bench  Division  the  place  and  dav  for  which  it  is 
to  be  entered  for  trial.  It  'shall  be  in  the  Ix)rm  No.  16  .in 
Appendix  B.,  with  such  variations  as  circumstances  may 
require. 

14.  Ten  days'  notice  of  trial  shall  be  given,  unless  the 
party  to  whom  it  is  given  has  consented,  or  is  wader  terms  or 
has  be^  ordered  to  take  short  notiije  of  trial ;  and  shall  be 
sufficient  in  all  cases,  unless  otherwise  ordered  by  the  Court 
or  a  judge.  Short  notice  of  trial  shall  be  four  days'  notice, 
unless  otherwise  ordered. 

489.  [zzzvi  15.  Notice  of  trial  shall  be  given  before  entering  the 
10,  amended:]  trial ;  arid  the  trial  m^y  be-  entered  notwithstanding  that  the 
Notice  of  trial    vleadinas  a/re  not  closed  provided  that  notice  of  trial  ha^  been 

^od^tryof       ^^^^  .      ■ 

Under  the  old  rules  notice  of  trial  might  be  given,  but  the  cause 
could  not  be  entered  before  the  pleadings  were  closed.  {Metropolitan 
Inner  Circle  Co.  v.  Metropolitan  Railuxiy  Co.,  5  Ex.  D.  196.) 


487. 
[nxvi.  8.] 
Contents  of 
notice  of  trial. 


488. 

[xxxvi9, 
amended.] 

Ten  days' 

notice. 


440. 
[xxxyj.  10a.] 

Lapse  of  notice 
of  trial  if  not 
entered  within 
six  days. 

44i.  fxxxYi  ' 
fl.] 

London  and 

Middlesex 

sittings. 

442.  [zzzvi 

120 

Assizes. 

448.  [zxzvi. 
18.] 

Countermand 
of -notice  of 
trial  with 
leave. 


16.  In  London  and  Middlesex,  unless  within  six  days 
after  notice  of  trial  is  given  the  trial  shall  be  entered  by  one 
party  or  the  other,  the  notice  of  trial  shall  be  no  longer  in 
force, 

17.  Notice  of  trialfor  London  or  Middlesex  shall  not  be  or 
operate  as  for  any  particular  sittings ;  but  shall  be  deemed 
to  be  for  any  day  after  the  expiration  of  the  notice  on  which 
tlie  trial  may  come  on  in  itg  order  upon  the  list. 

18.  Notice  of  trial  elsewhere  than  in  London  or  Middlesex 
shall  be  deemed  to  be  for  the  first  day  of  the  then  next 
assizes  at  the  place  for  which  notice  of  trial  is  given.  . 

19.  No  notice  of  trial  shall  be  countermanded  except  by 
consent,  or  by  leave  of  the  Court  ora  judge,  which  leave  may 
be  given  subject  to  su^h  t^rms  as  to  costs,  or  otherwise,  as 
may  be  just. 
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20.  If  the  party  giving  notic©  of  trial  for  London  or 
Middlesex  omits  to  enter  the  trial  on  the  day  or  day  after 
giving  notice  of  trial,  the  party  to  whom  notice  has  been 
given  may,  nnless  the  notice  has  been  couDtermanded  under 
the  last  preceding  rule,  within  four  days  enter  the  triaL 

21.  When  any  cause  or  matter  in  the  JOhancery  Division 
shall  have  been  adjourned  for  further  consideration,  the  same 
may,  after  the  expiration  of  eight  days,  and  within  fourteen 
daysfrom  the  fihng  of  the  "Chief  Clerk's  certificate,  be  set 
down  by  the  Registrar  in  the  Cause  Book  for  further  consi- 
deration, on  the  written  request  of  the  solicitor  for  the 
plaintifif  or  party 'having  the  conduct  of  the  proceedings,  and 
after  the  expiration  qf  such  fourteen  days  the  cause  or 
matter  may  be  set  down  by  the  Registrar  on  the  written 
request  of  the  solicitor  for  the  plaintiff  or  for  any  other 
party ;  cmd  in  either  case,  upon  production  of  the  judgment 
or  order  adjourning  further  consideration,  or  an  oflSce  copy 
thereof,  and  an  office  copy  of  the  Chief  Clerk's  certificate  or 
a.memorandum  of  the  date  when  the  certificate  was  filed,  en- 
dorsed on  the  request  by  the  proper  oMeer.  The  request  may 
bo  in  the  Form  JNo.  26  in  Appendix Ti.  The  cause  or  matter 
when  so  set  down  shall  not  be  put  into  the  paper  for  further 
consideration  until  after  the  expiration  of  ten  days  from  the 
day  on  which  the  same  was  so  set  down,  and  shall  be  marked 
in  the  Cause  Book  accordingly.    Notice  thereof  shall  be 

S'yen  to.  the  other  parties  in  the  action  at  least  six  days 
ifore  the  day  for  which  th0  same  may  be  so  marked  for 
further  consideration.  Such  notice  may  be  in  the  Form 
No,  27  in  Appendix  L. 

IV.  Entry  in  District  Registry. 

22.  After  notice  of  trial  has  been  given  of  any  action  or 
issue  to  be  tried  elsewhere  than  in  London  or  Middlesex, 
either  party  may  at  any  time  before  the  day  next  before  the 
commission  day  enter  the  trial  at  tha  next  assizes  in  the 
District  Registry  (if  any)  of  the  city  or  town  where  the  trial 
is  to  be  had,  or  with  the  Associate  at  the  assize  town  as 
heretofore. 

23.  So  long  as  there  is  no  District  Registry  in  the  places 
'enumerated  in  the  first  of  the' following  co\jimns,  entries  for 
trial  may  be  made  in  the  District  Registries  in  the  second  of 
the  following  columns,  t.6.,  trials  at^- 

may  be  entered  in  the 
District  Registry  at 


Ord.  XXXVI., 
rr.  20-23. 

14.]     . 
Action  omitted 
may  be  entered 
hj  the  other 
party. 

445.  [C.  0.  zzi.- 
10,  amended.] 
Chancery 
Division 
setting  down 
for  further 
consideration. 


Bodmin 


Camarvpn 


•{ 


-    446. 
[xzxvi  15a, 
Ist  part.] 

Before  com- 
mission day. 


441 

[xzxvi  15a, 

2nd  part.] 

In  certain 
places. 


Truro. 


Bangor, 
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Ord.  XXXVL, 
rr.  23-29. 


Chelmsford 

Lancaster  . . 
Lewes*    .  .. 

Monmouth 

Stafford  . . 
Wells  . . 
Warwick  .. . 
Winchester 


{may  be  entered  in  the 
District  Eegistry  at 


} 


Colchester. 


448. 

[zzzvi  15a, 

3rd  part, 

amended.] 

Entry. 

Separate  lists 
with  and  with- 
out jurj. 


449. 

[zzzvi  15a, 

4th  })art.] 

Notice  of 
withdrawal  to 
registrar. 

450. 

.  [zzzri  15a, 
5th  part.] 
Registrar's 
lists  trans- 
mitted to 
associate. 

451. 
[zzztL  15a, 
.  6th  part."] 

Entry  by  Asso- 
ciate. 

453. 
[zzzvi  15a, 

7th  part.] 

Doable  entry. 


Preston. 
Brighton. 

{Newport, 
Monmouthshire. 
Hanley. 
ftpidg  water. 
Birmingham. 
Southampton. 

24.  The  District  Begidrars  shall  provide  two  numbered 
lists  for  trials  with  juries  and  trials  without  juries  respect- 
ively. The  entry  shall  be  made  in  the  proper  liot  in  snch 
vacant  number  as  the  party  entering  shall  select,  and  tbe 
lists  shall  be  open  for  the  inspection  of  all  po^rties  interested 
therein  at  all  times  during  office  hours.  At  the  time  of 
entry  two  copies  of  the  documents  mentioned  in  Rule  30  of 
this  Order  shall  be  delivered  as  directed  by  the  said  rule, 
one  of  which  shall  be  duly  stamped  with  the  amount  of  the 
fee  payable  on  entry  of  the  action  or  issue  for  trial. 

25.  When  a  trial  which  has  been  entered  has  been  post- 
poned or  withdrawn  under  Order  XX  VL  rule  2,  or  settled, . 
the  party  who  made  the  entry  shall  immediately  thereupon 
give  notice  thereof  to  the  Pistrict  Registrar,  and  such  entry 
shall  be  expunged  from  the  list. 

26.  The  District  Registrar  shall  close  the  lists  and  trans- 
mit a  corrected  copy  of  the  said  lists,  together  with  the  two 
copies  of  the  documents  above  referred- to,  to  the  Associate- 
at  the  assize  town  in  such  time  that  the  same  may  be  received 
at  his  office  beforie  the  opening  of  the  commission* 

27.  Trials  shall  be  entered  hj  the  Associate  in  such  vacant 
numbers  in  the  lists  so  transmitted  as  the  party  entering  may 
select.  The  lists  shall  then  be  re-numbered  consecutively, 
and  shall  be  the  cause  lists  for  the  assizes. 

28.  If  a  trial  be  entered  by  both  parties,  it  shall  be  tried 
in  the  order  of  the  plaintifiTs  entry,  and  the  defendant's  entry 
shall  be  vacated. 


V.  Lists  for  London  and  Middlesex. 

458.  29.  Separate  lists  of  trials  unth  juries  and  trials  without 

'"amended]'  i^*^^  respectively,  to  be  tried  at  the  sittings  of  the  Queen's 
Se*^ate  lists  ^ench  Divisiou  for  London  and  Middlesex  respectively,  shall 
wlth^Mid  with-  he  prepared,  and  the  trials  on  each  list  shall  be  allotted  with- 
out juries,        out  reference  to  any  other  list,  and  shall  be  .tried  at  euA 
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times  and  in  sueh  Gowrts  of  the  said  Division  as  the  Lord    Ord.  xxxvi., 
Chief  Justice  of  England  m^iy  arrange.  "•  ^^"^- 


VI.  Papers  for  Judge. 

30.  The  party  entering  the  trial  shall  deliver  to  the  proper    464.  [zzz^i 
officer  two  copies  of  the  whole  of  the  pleadings,  one  of  which      ^'^^  ^"^^^ 
shall  be  for  the  use  of  the  judge  at  the  trial.    Such  copies  Two  copies  of 
shall  be  in  print,  except  as  to  such  parts  (if  any)  of  the  §il?firSS^* 
documents  as  are  by  these  rules  permitted  to  be  written.  party  entering. 

See,  as  to  printing,  Ord.  XEL,  r.  9. 

VII.  Proceedings  at  Trial. 

31.  If,  when  a  trial  is  called  on,  the  plaintiff  appears,  and    455.  [zzzvi 
the  defendant  does  not  appear,  the  plaintiff  may  prove  his         ^^'^ 
claim,  so  far  as  the  burden  of  proof  lies  upon  him.  Default  of 

'  r  r  appearance  of 

Service  of  notice  of  trial  need  not  be  proved.    {ChorlUm  v.  DicMe,  defendant. 
13  Ch.  D.  160).     The  judgment  so  obtained  may  be  set  aside  by 
rule  88. 

32.  I^  when  a  trial  is  called  on,  the  defendant  appears,  and    456.  [zzzvi 
the  plaintiff  does  cot  appear,  the  defendant,  if  ne  has  no         ^^0 
counter-claim,  shall  be  entitled  to  judgment  dismissing  the  i>efi»^H  of 
action,  but  if  he  has  a  counter-claim,  then  he  may  prove  such  pf^JJJ^*^ 
counter-claim  so  fiir  as  tbe  burden  of  proof  lies  upon  him. 

Service  of  notice  of  trial  need  not  be  proved  (James  v.  Crow,  7  Oh.  D* 
410) ;  when  plaintiff  became  bankropt  after  givmg  notice  of  trial,  and 
trustee  did  not  aj^pear,  cause  struck  out.  (Mdridge  v.  Bwrgess,  7  Gh.  D. 

33.  Any  verdict  or  jud^ent  obtained  where  one  party  457.  [xxxvi 
does  not  appear  at  the  trial  may  be  set  aside  by  the  Court  or         ^0 

a  judge  upon  such  terms  as  may  seem  fit^  upon  an  application  Judgment 
made  within  six  days  after  the  trial ;  such  application  may  may*be  wt 
be  made  either  at  the  assizes  or  in  Middlesex.  aside. 

Application  to  Ck>urt  should  be  made  by  notice  of  motion.  (See 
Ord.LII.) 

The  party  applying  will  usually  have  to  pay  the  costs  incurred. 
iCochle  V.  Joyce,!  Ch.  D.  56.) 

34.  The  judge  may,  if.  he  think  it  expedient  for  the  inter-  458.  [xxxvi 
ests  of  justice,  postpone  or  adjourn  a  trial  for  such  time,  a/nd  ^\  amended.] 
to  such  place,  and  upon  such  terms,  if  any,  as  he  shall  think  Adjoamment. 
fit. 

Costs  occasioned  by  adjournment  must  generally  be  paid  by  the 
partv  applying  for  the  indulgences.    (LydaU  v.  Marti'Mon,  5  Ch.  D. 
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Ord.  XXXVI., 
rr.^5-40. 

459. 

Habeas  corpns 
to  attend  trial. 


460.  [0.  L.  P. 

Act.  1854^ 

tl  18.] 

Order  of  ad- 
dressing jnry. 


'    461. 

Libel. 

Particulars  of 
evidence  by 
defendant. 


462. 

Vexatious  and 
irrelevant 
cross-examina- 
tion. 

468.  [zzzvi 

2Sa.] 

Judgment  may 
be  entered  at 
trial  or  ad- 
journment for 
further  con- 
sideration. 


35.  Where  a  party  is  brought  up  to  attend  the  trial  or. 
hearing  of  a  cause  or  naatter  by  virtue  of  any  writ  of  habeas 
corpus  duly  issued  from  the  Central  Office,  and  by  reason  of 
the  pressure  of  other  business,  or  from  any  other  cause,  the 
trial  or  hearing  of  the  cause  or  matter  in  which  such  partv  is 
concerned  is  postponed  to  a  future  day,  a  new  writ  of  habeas 
corpus  may  be  issued  for  such  future  day,  if  the  Court  or  a 
judge  shall  so  direct,  without  payment  of  any  fea 

36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury 
shall  be  Tegulated  as  follows:  the  party  who  begins,  or  his 
counsel,  shSl  be  allowed  at  the  close  of  his  case,  if  his  oppo- 
nent does  not  announce  any  intention  to  adduce  evidence,  to 
address  the  jury  a  second  time  for  the  purpose  of  summing 
up  the  evidence,  and  the  opposite  party.  Or  his  counsel,  shaU 
be  allowed  to  open  his  case,  and  also  to  sun)  up  the  evidence, 
if  any,  and  the  right  to  reply  shall  be  the  same  as  here- 
tofore. 

It  is  for  .the  judge  at  the  trial  to  decide  who  begps,  the  party  on 
whom  lies  the  onus  prohandi  haying  the  right  to  be^,  the  usual  test 
being,  where  one  side  wt>uld  be  entitled  to  the  verdict  if  no  evidence 
given,  the  other  side  begins.    (Amoa  v.  Hughes,  .1  Moody  &  Bob.  464.) 

37.  In  actions  for  libel  or  slander,  in  which  the  defendant 
does  not  by  his  defence  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shall  not  be  entitled  on  the 
trial  to  give  evidence  in  chief,  with  a  view  to  mitigation  of 
damages,  as  to  the  circumstances  under  which  the  libel  or 
slander  was  published,  or  as  to  the  character  of  the  plaintiff, 
without  the  leave  of  the  judge,  unless  seven  days  at  least 
before  the  -trial  he  furnishes  particulars  to  the  plaintiff  of 
the  matters  as  to  which  he  intends  to  give  evidence^ 

38."  The  judge  may  in  all  cases  disallow  any  questions  put 
in  cross-examination  of  any  party  or  other  witness  which  may 
appear  to  him  to  be  vexatious,  and  not  relevant  to  any 
matter  proper  to  be  inquired  into  in  the  cause  or  matter. 

39.  The  judge  may,  at  or  after  a  trial,  direct  that  judg- 
ment be  entered  for  any  or  either  party,  or  adjourn  the  case 
fo/  further  consideration,  or  leave  any  party  to  move  for 
judgment.  No  judgment  shall  be  entered  after  a  trial  with- 
out the  order  of  a  Gourt  or  jddge. 

See  Act  of  1873,  s.  46,  and  note. 


464. 

Registrar,  &e., 
to  note  time 
occupied. 


40.  The  registrar,  master,  or  other  proper  officer  present 
at  any  hearing  or  trial,  shall  make  a  note  of  the  times  at 
which  such  hearing  or  trial  shall  commence  and  terminate 
respectively,  on  earn  day  on  which  the  same  shall  take  place, 
for  communication  to  the  taxing  officer  if  required. 
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41.  Upon  every  trial  at  the  assizes,  or  at  the  sittings  of  Ord.  xxxvi., 
the  Queen's  Bench   Division  for  London  and  Middlesex,      rr.  41-46. 
where  the  officer  present  at  the  trial  is  not  the  officer  by  "issT^QDcvir 
whom  judgments  ought  to  be  entered,  the  Associate  or  Master         28.] 
shall  enter  all  such  findings  of  fact  as  the  judge  may  direct  Entry  of  find- 
to  be  entered,  and  the  directions,  if  any,  of  the  judge  as  to  ingsbyAsso- 
judgment,  and  the  certificates,  if  any,  grfinted  by  the  judge,  ^^^^   "  ^^' 
in  a  book  to  be  kept  for  the  purpose. 

42.  If  the  judge  shall  direct  tnat  any  judgment  be.  ent(.'red  466.  [xxrvi. 
for  any  party,  absolutely,  the  certificate  of  the  Associate  or         ^0 
Master  to  that  effect  shall  be  a  sufficient  authority  to  the  Judgment 
proper  officer  to  enter  judgment  accordingly.    The  certifi-  Iwo^iate^s  or 
cate  shall  be  in  the  form  No.  17  in  Appendix  B.,  with  such  Master's  certi- 
variations  as  circumstances  may  requdre.  fi^a*®- 

VIII.  Assessors,  Commissioners,  and  Beferees.  467.  [xxrvi. 

28.] 

43.  Trials  with  assessors  shall  take  place  in  such  manner  Trials  with 
and  upon  such  terms  as  the  Court  or  a  judge  shall  direct        assessors. 

44.  In  any  cause  or  matter*  tho  Court  or  a  judge  of  the         4ffl. 
Division  to  which  the  cause  or  matter  is  assigned,  may,  at     '■^^^^' 

.any  time,  or  from  time  to  time,  order  the  trial  and  deter-  ^^^T     I 
mination  of  such  cause  or  matter,  or  of  any  issue  of  fact,  focror^mixed 
or  partly  of  fact  and  partly  of  law,  therein  by  any  eommis-  law  and  fact 
sioner  appointed  in  pursuance  of  the  29th  section  of  the  Prin-  ^^^w^o* 
cipal  Ait,  or  at  tne  sittings  to  be  held  in  London  and  j^iz^or** 
Middlesex,  and  such  cau^,  matter,  or  issue  shall  be  tried  and  sHtiogs  in 
determined  accordingly.  .  iljndor"^'^ 

Coses  in  the  Chancery  Division  can  thus  bo  sent  for  trial  at  the 
Assizes. 

45.  The  business  to  be  referred  to  the  official  referees         ^' 
appointed  under  the    principal  Act,  shall  be  distributed-  ^5ZL?255J 
among  such  official  referees  in  rotation  by  the  clerks  to  the  Wstribution  of 
registrars  of  the  Supreme  Court,  Chancery  Division,  in  the  offictrrr"*"^ 
manner  now  used  in  the  distribution  of  business  amongst  the  ferees. 
conveyancing  counsel  of  the  Court. 

Under  these  rules  the  rotation  is  to  be  regular  and  just,- but  kept 
secret,  and  a  proper'  record  with  indexes  is  to  be  kept.  (See  Ord.  LI., 
part  ii.,  which  incorporates  C.  0.  II.  relating  to  the  distribution  of 
business  among  the  conveyancing  coimsel. 

46.  When  an  order  shall  have  been  made  referring  any         *70. 
business  to  the  official  referee  in  rotation,  such  order,  or  a  rxxvi.  29b.] 
duplicate  of  it,  shall  be  produced  to  the  registrar's  clerk,  ^^^^  *<*  ^. 
whose  dtrty  it  is  to  make  such  distribution  as  in  the  last  rule  ^m^/offidai 
mentioned;  and  such  clerk  shall  (except  in  the  case  pro-  referee  in roia- 
vided  for  by  Rule  47  of  this  Order),  indorse  on  the  reference  **®°  ^^  '"^^K"" 

J.   Q  ■  trar's  clerk. 
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Ord.  XXXVI., 
rr.  46-51. 


471.  [xxxvi 

Court  may 
direct  refer- 
ence to  one 
'official  referee 
in  particular. 


478.[zzzvi 
80.] 

Mode  and 
place  of  trial 
before  referee. 


478.  [zzzvi 
81.] 

Trial  con- 
ducted and 
evidence  given 
as  in  High 
Court.  . 


474.  [mnl 
82,  amended.] 

Beferee,  autho- 
rity of  judge  at 
trial  including 
directing  judg- 
ment. 


475.  [zzzvi 

88.] 
No  authority 
to  commit. 


a  note  specifying  the  name  of  the  official  referee  in  rotation 
to  whom  snch  business  is  to  be  referred ;  and  the  order  so 
indorsed  shall  be  a  sufficient  authority  for  the  official  referee 
to  proceed  with  the  business  so  referred.  . 

47.  The  two  last  preceding  Rules  of  this  Order  are  not  to 
interfere  with  the  power  of  the  Court  or  a  judge  to  direct  or 
transfer  a  reference  to  any  one  in  ptoticular  of  the  said 
Official  Referees,  where  it  appears  to  the  Court  or  judge  to 
be  expedient ;  but  every  such  reference  or  transfer  shall  be 
recorded  in  the  manner  mentioned  in  Order  LL,  Rule  10, 
and  a  note  to  that  effect  be  endorsed  on  the  order  of  refer- 
ence or  transfer;  and  in  case  any  such  reference  or  transfer 
shall  have  been  or  shall  be  made  to  any  one  in  particular 
of  the  said  referees,  then  the  clerk  in  making  the  distribution 
of  the  business  according,  to  snch  rotation  as  aforesaid  shall 
have  regard  to  any  such  reference  or  transfer. 

48.  Where  anjr  cause  or  matter,  or  anv  question  in  any 
cause  or  matter,  is  referred  to  a  referee,  ne  may,  subject  io 
the  order  of  the  Court  or  a  judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  maj  deem  most  convenient, 
and  have  any  inspection  or  view,  either  by  himself  pr  with 
his  assessors  (if  any),  which  he  may  deem  expedient  for  the 
better  disposal  of  the  controversy  before  him.  He  shall, 
unless  otherwise  directed  by  the  Court  or  a  judge,  proceed 
with  the  trial  de  die  in  diem,  in  a  similar  manner  as  in 
actions  tried  with  a  jury. 

49.  Subject  to  toy  order  to  be  made  by  the  Court  or  iudge 
ordering  the  same;  evidence  shall  be  taken  at  any  trial  before 
a  referee,  and  the  attendance  of  witnesses  may  be  enforced 
by  subpoena,  and  every  such  trial  shall  be  conducted  in  the 
same  manner,  as  nearly  as  circumstances  will  admit,  as  trials 
are  conducted  before  a  judge. 

This  makes  the  BefereeV  Court  a  public  Court,  which  was  not  the 
case  under  the  old  roles,  being  specicdly  excepted. 

50.  Subject  to  any  such  order  as  last  aforesaid,  the  referee 
shall  have  the  same  authority  with  respect  to  discovery  and 
production  of  documents,  and  in  the  conduct  of  any  reference 
or  trial,  cmd  the  same  power  to  direct  that  mdgmmt  he  entered 
for  amy  or  either  party,  as  a  judge  of  the  High  Court 

This  extends  the  power  of  a  referee,  and  gives  him  authority  to  enter 
judgment  (see  resolution  17,  Lord  Coleridge's  Committee).  To  get 
judgment  set  aside,  see  Ord.  XL.,  r.  6,  Ord.  LIX.,  r.  3. 

As  to  order  fpr  production  of  documents  (see  DauviUier  v.  liyen, 
17  Ch.  D.  846). 

51.  Nothing  in  these  Rules  contained  shall  authorize  any 
referee  to  commit  any  person  to  prison  or  to  enforce  any 
order  by  attachment  or  oUierwise. 
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52.  The  referee  may,  before  the  conclosion  of  any  trial    Ord.  xxxvi., 
before  him,  or  by  his  report  under  the  reference  made  to      rr.  52-55. 
him,  submit  any  question  arising  therein  for  the  decision  of    ata  r-r-Yl.^ 
the  Court,  or  state  any  facts  specify,  with  power  to  the         h] 
Court  to  draw  inferences  therefrom,  and  in  any  such  case  the  Referee  may ' 
order  to  be  made  on  such  submission  or  statement  shall  be  "^**  *  ^^**®* 
entered  as  the  Court  may  direct ;  and  the  Court  shall  have 
power  to  require  any  explanation  or  reasons  from  the  referee, 
and  to  remit  the  cause  or  matter,  or  any  part  thereof,  for 
retrial  or  further  consideration  to  the  same  or  any  other 
referee ;  or  the  Court  may  decide  the  question  referred  to 
any  referee  on  the  evidence  taken  before  him,  either  with  or 
without  additional  evidence  as  the  Court  may  direct. 

This  does  not  give  power  to  the  judge  who  orders  a  reference  of 
issues  of  fact  to  a  special  referee  to  set  aside  the  finding  or  remit  the 
case  to  the  referee^  any  application  of  that  kind  must  l^  made  to  the 
Divisional  Court  '{Cooke  v.  NeivcasUe,  <fec.  Water  Co.,  10 Q. B.  D.  332.) 

When  the  issues  of  fiEtct  have  been  referred  to  a  referee  under  s.  57 
of  the  Act  of  1873,  the  proper  course  for  a  party  desiring  to  question 
the  findings  ia  to  move  on  notice  under  Ord.  LIX.,  r.  3,  and  Ord.  UL, 
rr.  1,  2, 3,  i,  in  the  Divisional  Court    See  also  r.  55  and  note. 


53.  Whenever  a  report  shall  be  made  by  a  referee,  he 
shall  on  the  same  day  cause  notice  thereof  to  be  given  to  all 
the  parties  to  the  trial  or  the  reference  before  him  by  pre- 
paid post  letter  directed  to  the  address  for  service  of  each 
party,  who  shall  in  due  course  of  post  be  deemed  to  have 
notice  of  such  report 

54.  Where  xinder  the  fifty-sixth  section  of  the  princip^ 
Act  the  report  of  the  referee  has  been  made  in  a  cause  or 
matter,  the  further  consideration  of  which  has  been  ad- 
journed, it  shall  be  lawful  for  any  party,  on  the  hearing  of 
such  further  consideration,  without  notice  of  motion  or  sum- 
mons, to  apply  to  the  Court  "or  judge  to  adopt  the  report,  or 
without  leave  of  £he  Court  or  a  judge  to  fi;ive  not  less  than 
four  days'  notice  of  motion,  to  come  on  with  the  further  con- 
sideration, to  vary  the  report  or  to  remit  the  cause  or  matter 
or  any  part  thereof  for  rehearing  or  further  consideration  to 
the  same  br  any  other  referee. 

See  Act  of  1873,  s.  56,  and  notes  there. 


477. 

Notice  of  re- 
port to  be  griyen 
by  referee. 


478. 

Motion  to 
adopt  referee's 
report  on 
further  con- 
sideration. 


Four  days' 
notice  of 
motion  to  vary 
report. 


55.  Where  under  the  fifty-sixth  section  of  the  principal         479. 
Act  the  report  of  the  referee  has  been  made  in  a  cause  or  Where  no 
matter,  the  further  consideration  of  which  has  not  been  farther  con- 
adjourned,  it  shall  be  lawful  for  any  party  by  an  eight  days'  ^ht'd!^;^' 
notice  of  motion  to  apply  to  the  Court  to  adopt  and  carry  notice  of 
into  effect  the  report  of  the  referee,  or  to  vary  the  report,  motion  to  adopt 
or  to  remit  the  cause  or  matter  or  any  part  thereof  for  ^'  ^'"^  ^^^ 
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Old.  XXXVI., 

rr.  55-58. 

0/d.  XXXVII., 

r.  1. 


rehearing  or  further  consideratioQ  to  the  same  or  any  other 
referee. 

If  one  party  gives  notice  of  motion  to  adopt  the  report,  it  would 
seem  that  objections  may  be  taken  by  any  other  party  on  the  hearing 
of  the  motion.    (See  Walker  v.  Bwikdl  (C.A.),  22  Oh.  D.  722.) 


480. 

Notice  of  trial, 
&c.,  on  writs  of 
inquiry. 

481.  [0.  L.  P. 

Act,  1863, 

8.94. 

Calculation  of 
daratges  by 
Master. 


IX.  Writ  of  Inquiry  cmd  Reference  as  to  Damages. 

56.  The  provisions  of  Rules  14, 15, 19,  34,  35,  36,  and  37 
of  this  Order,'  shall,  with  the  necessary  modifications,  apply 
to  an  inquiry,  pursuant  to  a  writ  of  inquiry. 

57.  In  everjr  action  or  proceeding  in  the  Queen's  Bench 
Division  in  which  it  shall  appear  to  the  Court  or  a  Judge  that 
the  amount  of  damages  sought  to  be  recovered  is  substan- 
tially a  matter  of  calculation,  it  shall  not  be  necessary  to 
issue  a  writ  of  inquiry,  but  the  Court  or  a  judge  may  direct 
that  the  amount  for  which  final  judgment  is  to  be  entered 
shall  be  ascertained  by  an  officer  of  the  Court,  and  the 
attendance  of  witnesses  and  the  production  of  documents 
before  such  officer  may  be  compelled  by  svhpcena,  and  Such 
officer  may  adjourn  the  inquiry  from  time  to  time,  and  shall 
indorse  upon  the  order  for  referring  the  amount  of  damages 
to  him  the  amount  found  by  him,  and  shall  deliver  the  order 
with  such  indorsement  to"  the  person  entitled  to  the  damages, 
and  such  and  the  like  proceedings  may  thereupon  be  had  as 
to.  taxation  of  costs,  entering  judgment  and  otherwise,  as 
upon  the  finding  of  a  jury  upon  a  writ  of  inquiry. 

It  is  presumed  that  an  order  under  this  rule  may  he-  made  at  the 
trial  or  on  the  sujnmons  for  directions  at  Chambers  under  Ord.  XXX, 
or  by  subsequent  summona 


488. 


158.  Where  damages  are  to  be  assessed  in  respect  of  any 
continuing  cause  of  action,  they  shall  be  assessed  down  to  the 
time  of  the  assessment. 


488. 
[zzxvU.1, 
amended.] 

Usually  viva 
voce. 


ORDEE  XXXVII. 

L  Evidence  Gekerally. 

1.  In  the  absence  of  any  agreement  in  writing  between  the 
solicitors  of  aU  parties,  and  subject  to  these  rules,  the  wit- 
nesses at  the  trial  of  any  action  or  at  any  assessment  of 
damages  shall  be  examined  viva-  voce  and  in  open  court,  but 
the  Court  or  a  judge  may  at  any  time  for  sufficient  reason 
order  that  any  particular  fact  or  facts  may  be  proved  by  affi- 
davit, or  that  the  affidavit  of  any  wi^ess  may  oe  read  at  the 
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hearing  or  trial  on  such  conditions  as  the  Court  or  judge  may  Ord.  xxxvii., 


think  reasonable^  or  that  any  witness  whose  attendance  in 
court  ought  for  some  sufficient  cause  to  be  dispensed  with  be 
examined  by  interrogatories  or  otherwise  before  a  commis- 
sioner or  examiner ;  provided  that,  where  it  appears  to  the 
Court  or  judge  that  the  other  party  bond  fide  desires  the 
production  of  a  witness  for  cross-examination,  and  that  such 
witness  can  be  produced,  an  order  shall  not  be  made  author- 
ising the  evidence  of  such  witness  to  be  given  by  afidavit. 

Agreement  between  the  solicitors  of  the  parties.] 

Must  be  a  formal  written  consent  to  take  the  evidenoe  by  affidavit. 
{New  Westminster  Brewery  Co,  v.  Hannah,  1  Ch.  D.  278.) 

The  former  role  made  agreement  between  the  parties  requisite ;  now 
the  soHcitors  may  agree. 

2.  In  default  actions  in  rem,  and  in  references  in  Admiralty  I 
actions,  evidence  may  be  given  by  affidavit.  I 

3.  An  order  to  read  evidence  taken  in  another  cause  or 
matter  shall  not  be  necessary,  but  such  evidence  may,  saving^ 
all  just  exceptions,  be  read  on  ex  parte  applications  by  leave 
of  the  Court  or  a  judge,  to  be  obtained  at  the  time  of  making 
any  such  application,  and  in  an^  otheif  case  upon  the  party 
desiring  to  use  such  evidence  giving  two  days*  previous  notice 
to  the  other  parties  of  his  intention  to  read  such  evidence. 

4.  Office  copies  of  all  writs,  records,  pleadings,  and  docu- 
ments filed' in  the  High  Court  of  Justice  shall,  be  admissible 
in  evidence  in  all  causes  and  matters,  and  between  all  persons 
or  parties,  to  the  same  extent  as  th&  original  would  be 
admissible/ 


rr.  1-5. 


484. 

AdmiraHj^. 

485.  []U7 
1888,  7.] 

Reading  •¥!- 
dence  taken  in 
another  cause. 


486. 

Office  copies. 


II.  Examination  op  Witnesses.' 

5.  The  Court  or  a  judge  may,  in  any  cause  or  matter  where   487.  [zzxvii 
it  shall  appear  necessary  for  the  purposes  of  justice,  make  ^3 

any  order  for  the  examination  upon  oath  before  the  Court  or  i>epo8iUon  of 
judge  or  any  officer  of  the  Court,  or  any  other  person  and  at  Ji*o",^"red*L 
any  place,  of  any  witness  gr  person,  and  may  empower  any  be  uken. 
party  to  any  such  cause  or  matter  to  give  such  dep6sition  in 
evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a 
judge  may  direct. 

This  rule  does  not  restrict  the  powerof  issuing  a  subpoena  under 
the  Chancery  Procedure  Act,  15  &  16  Vict  c  86.  (Baymond  v.  Tapson 
(CA.),  22  Ch.  d;  430.) 

This  role  is  used  chiefly  in  the  case  of  witnesses  who  are  going 
abroadjor  who  from  age,  or  iUness,  or  infirmity  are  likely  to  be  unable 
to  attend  the  trial    (See  Warner  v.  Mosses  (CA.),  16  Ch.  D.  100.) 

As  a  general  rule,  witnesses  should  not  oe  examined  tx  parte,  and 
orders  will  not  usually  be  made  to  examine  witnesses  who  can  attend 
the  trial.    Ibid, 
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rr.  5-12. 


488. 


Fonn. 


489  Jl  W;  4, 

0.  8S,  1.  6.] 

Attendance  for 
production  of 
documents. 


490. 
[1  W.  4,  e.  99, 

■.6.] 
Disobedience. 
Contempt  of 
Court. 

491. 
[1  W.  4,  e.  99, 

■.6.] 
Payment  of 
expenses. 

499. 

[16  ft  16  Yiot 

e.  86,  s.  81.] 

Copy  of  plead- 
ings to  be 
furnished. 


498. 
[16  ft  16  ^ot 
e.  86,  ■.  81.] 
Presence  of 
parties,  coun- 
sel, &c 

494. 

[16  ft  16  Yiet 

e.  86,  g.  89.] 

Answers,  how 
taken  down. 


Signed  by 
witness. 


In  the  exercise  of  discretion  as  to  issuing  a  oommission  to  a  foreign 
Court,  regard  will  be  had  to  the  necessity  and  possibility  of  a  satis- 
fiftctory  cross-exanunation  being  taken.  (In  re  Boyse,  Orqfton  y.  OrofUm^ 
20  C9i.  D.  760.) 

Depositions  taken  before  an  examiner  need  not  necessarily  be  in  his 
handwriting.    (Cotton  v.  ^o?<on,  2  Oh,  D.  217.) 

6.  An  order  for  a  commission  to  examine  witnesses  shall 
be  in  the  Form  No.  86,  in  Appendix  E^,  land  the  Writ  of 
commission  shall  be  in  the  Form  No.  13,  in  Appendix  J., 
with  such  yariations  as  circumstances  may  require. 

7.  The  Court  or  a  jud^e  may  in  any  cause  or  matter  at 
any  sta^e  of  the  proceedings  order  the  attendance  of  any 
person  f(»  the  pnrj^ose  of  producing'  any  writings  or  other 
documents  named  m  the  order  which  the  Court  or  judge 
may  think  fit  to  be  produced :  Provided  that  no  person  sh^ 
be  compelled  to  produce  under  any  such  order  any  writiuff  or 
other  document  which  he  could  not  be  compelled  to  pro£ice 
at  the  hearing  or  triaL 

8.  Any  person  wilfully  disobeying  any  order  requiring- 
his  attf'ndance  for  the  purpose  of  being  examined  or  produc- 
ing any  document  shall  oe  deemed  guilty  of  contempt  of 
Courty  and  may  be  dealt  with  accordingly. 

9.  Ainy  person  required  to  attend  for  the  purpose  of  being 
examined  or  of  producing  any  document,  shall  be  entitled  to 
the  like  conduct  mouey  and  payment  for  expenses  and  loss 
of  time  as  upon  attendance  at  a  trial  in  C(>urt. 

10.  Where  any  witness  or  person  is  ordered  to  be  ex- 
amined before  any  officer  of  the  Court,  Or  before  any- person 
appointed  for  the  purpose,  the  person  taking  the  examina- 
tion shall  be  furnished  by  the  party  on  whose  application 
the  order  was  made  with  a  copy  of  the  writ  and  pleadings,  if 
any,  or  with  a  copy  of  the  documents  necessary  to.  inform 
the  person  taking  the  examination  of  the  questions  at  issue 
between  the  parties. 

11.  The  examination  shall  take  place  in  the  presence  of 
the  parties,  their  counsel,  solicitors,  or  agents,  and  the 
witnesses  shall  be  subject  to  cross-examination  and  re* 
examination. 

12.  The  depositions  taken  before  an  officer  of  the  Court, 
or  before  any  other  person  appointed  to  take  the  examina- 
tion, shall  be  taken  down  in  writing  by  or  in  th^  presence  of 
the  examiner,  not  ordinarily  by  question  and  answer,  but  so 
as  to  represent  as  nearly  as  may  be  the  statement  of  the 
witness,  and  when  completed  shall  be  -  read  oyer  to  the 
witness  and  signed  by  him  in  the  presence  of  the  parties, 
or  such  of  them  as  may  think  fit  to  attend.    If  the  witness 
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shall  refuse  to  sign  the  depositions,  the  exanuner,  shall  sign 
the  same.  The  examiner  may  pat  down  any  particular 
question  or  answer  if  there  should  appear  any  special 
reason  for  doing  so,  and  may  put  amy  question  to  the  witness 
as  to  the  meaning  of  amy  answer,  or  as  to  any  maMer  arising 
in  the  course  of  me  eosamination.  Any  questions  which  may 
be  objected  to  shall  be  taken  doWn  by  the  examiner  in  the 
depositions,  and  he  shall  state  his  opinion  thereon  to  the 
couusel,  solicitors,  or  parties,  and  shall  refer  to  such  state- 
meut  in  the  depositions,  but  he  shall  not  have  power  to 
decide  upon  the  materiality  or  relevancy  of  any  question. 

13.  If  any  person  duly  summoned  by  subpoena  to  attend 
for  examination  shall  refuse  to  attend,  or  if,  having  attended 
he  shall  refuse  to  be  sworn  or  to  answer  any  lawful  question, 
a  certificate  of  such  refusal,  signed  by  the  examiner,  shall 
be  filed  at  the  Central  Office,  and  thereupon  the  party  re- 

2uiring  the  attendance  of  the  -witness  may  apply  to  the 
Jourt  or  a  judge  ex  parte  or  on  notice  for  an  oraer  directing 
the  witness  to  attend,  or  to  be  swom^  or  to  answer  any  ques- 
tion, as  the  case  may  be. 

- 14.  If  any  witness  shall  object  to  any  question  which  may 
be  put  to  him  before  an  examiner,  the  question  so  put,  and 
the  objection  of  the  witness  thereto,  shall  be  take  down  by 
the  examiner,  and  transmitted  by  him  to  the  Central  Office 
to  be  there  filed,  and  the  validity  of  the  objection  shall  be 
decided  by  the  Court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  Bules,  the 
Court  or  a  judge  shall  have  power  to  order  the  witness  to 
pay  any  costs  occasioned  by  his  refusal  or  objection. 

16.  When  the  examination  of  any  witness  before  any  exa- 
miner shall  have  been  concluded,  the  original  depositions, 
authenticated  by  the  fflgnatpre  of  the  examiner,  shall  be 
transmitted  by  him  to  ihe  Central  Office,  and  there  filed. 

17.  The  person  taking  the  examination  of  a  witness  under 
these  Eules,  may,  and  if  need  be  shall,  make  a  special  report 
to  tlie  Court  touching  such  examination  and  the  conduct  or 
absence  of  any  witness  or  other'  person  thereon,  and  the 
Court  or  a  judge  may  direct  such  proceedings  and  make 
such  order  as  upon  the  report  they  or  ne  may  think  ^ust. 

18.  Except  where  hy  this  Order  otherwise  provided,  or 
directed  hy  the  Court  or  a  judge,  no  deposition  shall  be  given 
in  evidence  at  the  hearing  or  trial  of  the  cause  or  matter 
without  the  consent  of  the  party  against  whom  the  same 
may  be  offered,  unless  the  Court  or  jud^e  is  satisfied  that 
the  deponent  is  dead,  or  beyond  the  jurisdiction  of  the 
Court,  or  unable  from  sickness  or  other  infirmity  to  attend 


Ord.  XXXVII^ 
rr.  12-18.      . 


496. 

Refusal  to 
attend  or  to 
be  sworn. 


Objection  to 
question. 


497. 

Witness  may 
be  ordered  to 
pay  costs. 

498. 
gt.H.T.1853, 

rTss:; 

Filing  of  depo* 
sitions. 

499.riW.4, 

e.  92, 1.8.] 

Special  report 
on  conduct  or 
absence  of 
witness. 


500.  [1  W.  4, 
e.  98,  g.  10.] 

When  deposi- 
tion may  be 
fiyen  in  evi- 
ence. 
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Ord.  XXXVII^ 
rr.  18-25.  • 


501.  [IW.  4, 
e.  A,  1.  7, 

in  part.] 
Oath  to  be  ad- 
ministered. 

502. 

Attendance  on 
subpcena. 


508. 

Evidence  snb- 
sequent  to 
trial. 

504. 

Evidence  taken 
as  at  trial  in 
any  stage. 

505. 

Evidence  after 
trial  subject  to 
special  direc- 
tions. 


506. 

Notice  to  use 
affidavits,  &c. 


507. 
[CO. 
28,  amended.] 
Subseqnent 
proceedings. 


the  hearing  or  trial,  in  any  of  which  cases  the  depositions 
certified  under  the  haad  of  the  person  taking  the  examina- 
tion shall  be  admissible  in  evidence  saying  all  just  exceptions 
without  proof  of  the  si^ature  to  such  certificate. 

19.  Any  officer  of  the  Coart,  or'  other  person  directed  to 
take  the  examination  of  any  witness  or  person,  may  ad- 
minister oaths. 

20.  Any  party  in  any  cause  or  matter  may  by  subpoena 
ad  teetifica/ndum  or  duces  tecum  reqnire  the  attendance  of  any 
witness  before  an  officer  of  the  Court,  or  other  .person  a]^ 
pointed  to  take  the  examination,  for  the  purpose  of  using  his 
evidence  upon  any  proceeding  in  the  cause  or  matter  in:  like 
manner  as  such  witness  would  be  bound  to  attend  and  be 
examined  at  the  hearing  or  trial ;  and  any  party  or  witness 
having  made  an  affidayit  to  be  used  or  wnich  shall  be  used 
on  any  proceeding  in  the  cause  or  matter  shall  be  bound  on 
being  served  with  such  suipo&na  to  attend  before  such  officer 
or  person  for  cross-examination. 

21.  Evidence  taken  subseauentlv  to  the  hearing  or  trial 
of  Any  cause  or  matter  shall  oe  tafeen  as  nearly  as  may  be 
in  the  same  manner  as  evidence  taken  at  or  with  a  view  to  a 
trial. 

22.  The  practice  with  reference  to  the  examination,  cross- 
examination,  and  re-examination  of  witnesses  at  a  trial  shall 
extend  and  be  applicable  to  evidence  taken  in  any  cause  or 
matter  at  any  stoge. 

23.  The  practice  of  the  Court  with  respect  to  evidence  at  * 
a  trial,  when  applied  to  evidence  to  be  taken  before  an  officer 
of  the  Court  or  other  person  in  any  cause  or  matter  after  the 
hearing  or  trial,  shall  be  subject  to  any  special  directions 
which  may  be  given  in  any  case. 

See  as  to  special  dlreotiops  in  taking  aoeomits,  Ord.  XXXIIL,'r.  3. 

24.  No  affidavit  or  deposition  filed  or  made  before  issue 
joined  in  any  cause  or  matter  shall  without  special  leaye  of 
the  Court  or  a  judge  .be  j*eceiYed  at  the  hearing  or  trial 
thereof  unless  within  one  month  after  issue  joined,  or  within 
such  longer  time  as  may  be  allowed  by  special  leave  of  the 
Court  or  a  judge,,  notice  in  writing  shall  have  been  giyen  by 
the  party  intendmg  to  use  the  same  to  the  opposite  party  of 
his  intention  in  that  behalf. 

26.  All  evidence  taken  at  the  hearing  or  trial  of  any 
cause  or  n^atter  may  be  used  in  any  subsequent  proceedings 
in  the  same  cause  or  matter. 
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Ord.  XXXVII., 
m.  SU]5P(ENA.  TT.1i6^, 

26.  Where  it  is  intended  to  sue  out  a  mbpcena,  a  prseeipe     W)8.  [0. 0. 
for  that  purpose,  in  the  Form  No.  21,  in  Appendix  (?.,  and     »*™'  ^O 
containing  the  name  or  firm  and  the  place  of  business  or  f^i®^*^®^***  ^ 
residence  of  the  solicitor  intending  to  sue  out  the  same,  and, 

where  such  solicitor  is  agent  only,  then  also  the  name  or 
firm  and  place  of  business  or  residence  of  the  principal 
solicitor,  shall  in  all  cases  be  deUyered  and  filed  at  the 
Central  Offiee. 

27.  A  writ  of  suhposna  shall  be  in  one  of  the  Forms  1  ^^-  C^-  ^• 
to  7  in  Appendix  J,,  with  such  yariations  as  circumstances  '^^^^  ^3 
may  require.  *^^"°* 

28.  Where  a  suhpo&na  is  required  for  the  attendance  of  ai        610. 
witness  for  the  purpose  of  proceedings  in  Chambers,  suchlsabpcBna^for 
subpoena  shall  issue  from  the  GentrS  Office  upon  a  note|pr^*^»'*«*»*» 

from  the  judge.  1  Chambers. 

29.  Eyery  svhpoena  other  than  a  subpoena  duces  tecum  shall  611.  [C.  0. 
contain  three  names  where  necessary  or  required,  hv4  may  amended.] 
contain  amy  larger  number  of  names.  Number  of 

•^         •^  •'  .  •  persons  in  a 

30.  No  more  than  three  persons  shall  be-  included  in  one     ^^  ^^  ^ 
subpoena  duces  tecum,  and  the  party  suing  out  the  same  shall      zzrik  4.] 
be  at  liberty  to  sue  out  a  subpoena  for  each  person  if  it  shall  in  &  subpcena 
be  deemed  necessary  or  desirable.  ^*^  ^^"*' 

31.  In  the  interyal  between  the  suing  out  and  seryice  of     618.  [O.  o.    ^ 
any  suhposna  the  party  suing  out  the  same  may  correct  any     «ym.  6.] 
error  in  the  names  of  peuiies  or  witnesses,  and  may  haye  the  Correqting  and 
writ  re-sealed  upon  leaying  a  corrected  |)r«ctpe  of  such.J^    ^'"'^ 
subpoma  marked  with  the  words  ^  altered  and  re-sealed,"  and, 

signed  with  the  name  and  address  of  the  solicitor  suing  out 
the  ssftne. 

32.  The  seryice  of  a  subpoena  shall  be  effected  by  deliyer-  614.  re.  a. 
ing  a  copy  of  the  writ,  and  of  the  indorsement  thereon,  and  -^^aT^sw? 
at  the  same  time  producing  the  original  writ.  vice. 

33.  Affidayits  filed  for  the  purpose  of  preying  the  seryice  616.  ro.  a 
of  a  subpoena  upon  any  defendant  must  state  when,  where,  ^^^^ 
and  how,  and  by  whom,  such  seryice  was  effected.            *  service. 

34.  The  seryice  of  any  tubpoena  shall  b^  of  no  yalidity  if  616.  ro.  o. 
not  made  within  twelye  weeks  after  the  teste  of  the  writ.  a^^n^o 

Twelve  weeks 
for  service. 
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Ord.  XXXVII., 

rr.  35-38. 

Ord. 

xxxvm., 

rr.  1,  2. 

517.  [5  ft  6 
▼lot  e.  69, 

■.1.] 
(in  part.) 
Action  to  per- 
petuate testi- 
mony. 


618.  [MOt2.3 

Making  Attor- 
ney-General a 
defendant. 


519.  [0.  0.  iz. 

e.] 

No  evidence 
unless  actioa 
conunenced. 

590.[0.0.iz. 

Not  to  be  set 
down  for  triaL 


IV.  PEEPETUATINa  TbSTIMONT. 

85.  Any  person  who  would  under  the  circumstances 
alleged  by  him  to  exist  become  entitled,  upon  the  hap- 
pening of  any  future  event,  to  any  honour,,  title,  dignity,  or 
office,  or  to  any  estate  or  interest  in  any  property,  real  or 
personal,  the  right  or  claim  to  which  cannot  by  him  be 
brought  to  trial  before  the  happening  of  such  event,  may 
commence  an  action  to  perpetuate  any  testimony  which  may 
be  material  for  establishing  such  right  or  claim. 

Perpetuation  of  Testimony  Act,  1842. 

36.  In  all  actions*  to  perpetuate  testimony  touching  any 
honour,  title,  dignity,  or  office,  or  any  other  matter  or  thing 
in  which  the  Crown  may«  have  any  estate  or  interest,  the 
Attorney-General  may  be  made  a  defendant,  and  in  all  pro- 
ceedings in  which  the  depositions  taken  in  any  such  action, 
in  which  the  Attomey-Oeneral  was  so  made  a  defendant, 
may  be  offered  in  evidence,  such  depositions  shall  be  admis- 
sible notwithstanding  any  objection  to  such  depositions  upon 
the  eround  that  the  Crown  was  not  a  party  to  the  action  in 
whicn  such  depositions  were  taken. 

37.  Witnesses  shall  not  be  examined  to  perpetuate  testi- 
mony unless  an  action  has  been  commenced  for  the  purpose. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses 
shall  be  set  down  for  trial. 


581.nazTiL 

Evidence  by 
affidavit  on 
motions,  peti- 
tions, or  sum- 
mons. 

588. 

How  intituled. 


OBDER  xxxvm. 
L.Apfidavits  and  Depositions. 

1.  Upon  any  motion,  petition,  or  summons,  evidence  may 
be  ^ven  by  affidavit ;  but  the  Court  or  a  judge  may,  on  the 
application  of  either  party,  order  the  attendance  for  cross- 
examination  of  the  person  making  any  such  affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter 
in  which  it  is  sworn ;  but  in  every  case  in  which  there  are 
more  than  one  plaintiff  or  defendant,  it  shall  be  sufficient  to 
state  the  full  name  of  the  first  plaintiff  or  defendant  respect- 
ively, and  that  there  are  other  plaintiffs  or  defendants,  as 
the  case  may  be ;  and  the.  costs  occasioned  by  any  unneces- 
sary prolixity  in  any  such  title  shall  be  disallowed  by  the 
taxing  officer. 
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8.  AflSdayits  shall  be  confined  to  such  facts  as  the  witness  . 
is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
locutory motions,  on  which  statements  as  to  his  belief,  with 
the  grounds  thereof,  may  be  admitted.  The  costs  of  every 
aflSdayit  which  shall  unnecessarily  set  forth  matters  of  hear- 
say, or  argumentative  matter,  or  copies  of  or  extracts  from 
documents,  shall  be  paid  by  the  party  filing  the  same. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before  a 
Judge,  District.  Begistito,  C!ommissioner  to  administer  oaths, 
or  officer  empowered  under  these  Bules  to  administer  oaths. 

5.  Every  Commissioner  to  administer  oaths  shall  express 
the  time  when  and  the  place  where  he  shall  take  any  affi- 
davit,  or  the  acknowledgment  of  any  deed,  or  recognizance ; 
otherwise  the  sttme  shall  not  be  held  authentic,  nor  be 
admitted  to  be  filed  or  enrolled  without  the  leave  of  the 
Court  or  a  judge ;  imd  every  such  -  Commissioner  shall  ex- 
press the  time  when,  and  the  place  where,  he  shall  do  any 
other  act  incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirmations, 
and  attestations  of  honour  in  causes  or  matters  depending 
in  the  High  Court,  and  also  .acknowledgments  required  fer 
the  purpose  of  enrolling  any  deed  in  the  Central  Office,  may 
be  sworn  and  taken  in  Scotland  or  Ireland  or  the  Channel 
Islands,  or  in  any  colony,  island,  plantation,  or  place  under 
the  dominion  of  Her  Majesty  in  foreign  pafts,  before  any 
judge,  Court,  notary  public,  or  person  lawfully  authorized  to 
administer  oaths  in  such  country,  colonv,  island,  plantation, 
or  place  respectively,  or  before  any  of  Her  Majesty's  con'buls 
or  vice-consuls  in  any  foreign  parts  out  of  Her  MajestyV 
dominions ;  and  the  judges  and  other  officers  of  the  High 
Court  shall  take  judicial  notice  of.  the  seal  or  signature,  as 
the  case  may  be,  of  any  such  Court,  judge,  notary  public, 
person,  consul,  or  vice-consul,  attached,  appended,  or  sub- 
scribed  to  any  such  examinations,  affidavits,  affirmations, 
attestt^ons  of  honour,  declarations,  acknowledgments,  or  to 
any  other  deed  or  document. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragraph 
shall  be  numbered  consecutiyely,  and  as  nearly  as  maybe 
shall  be  confined  to  a  distinct  portion  of  the  subject.  Every 
affidavit  shall  be  written  or  printed  book  wise.  •  No  costs  shall 
be  allowed  fox  any  affidavit  or  part  of  an  affidavit  substan- 
tially departing  from  this  rule. 

8.  Every  affidavit  shall  state  the  description  and  true  place 
of  abode  of  the  deponent 


Ord. 

xxxvin., 

rr.  3-8. 

6S8.|;zizviL 

8.] 
Hearsay  for- 
bidden, except 
in  interlocu- 
tory motions. 

624. 

Affidayits  how 
sworn  in  Eng- 
land. 

685. 
[C.O.iv. 

amended.] 

Commissioners 
to  state  time 
and  place. 


686. 

Examinations 
and  affidayits 
taken  in  places 
out  of  the 
jurisdiction. 


687.  [zzxyiL 
8a.] 

Form  of  affi- 
davits. 


688.  [zzzvU. 

8b.] 
Description 
and  address  of 
deponent. 
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Ord. 

XXXVIII., 

rr.  9-U. 

529.  [zzztUT 

Whenawomby 
two  or  more 
persons. 

5sa 

Affidavits,. 
when  and  how 
filed. 


681. 

Striking  out 

scandalous 

matter. 

682.  [zzzyii 
8e.] 

Alterations  to 
be  authentic 
cated. 


688.  [zzzyii 
^  amended.] 

'  Illiterate  per- 
sons. 


684 

Defect*  not " 
fatal. 


9.  In  every  affidavit  made  by  two  or  more  deponents  the 
names  of  the  several  persons  making  the  affidavit  shall  be 
inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  the 
deponents  is  taken  at  one  time  by  the  same  officer  it  shall 
be  sufficient  to  state  that  it  w^s  sworn  by  both  (or  ^)  of 
the  "above-named"  deponents. 

10.  Every  affidavit  or  other  proof  used  in  Admiralty 
actions  shall  be  filed  in  the  Admiralty  Eegistry :  every  affi- 
davit used  in  Trobate  actions  shall  be  filed  in  the  Probate 
Eegistry :  every-affidavit  used  on  the  Crown  side  of  the 
Queen's  Bench  THvifiiion  shall  be  filed  in  the  Crown  Office 
Department :  every  affidavit  used  in  a  cause  or  matter  pro- 
ceeding in  a  District  Begistry  shall  be  filed  there :  and  every 
other  affidavit,  used- shall  be  filed  in  the  Central  Office. 
There  shall  be  appended  to  every  affidavit;  a  note  showing 
on  whose  behalf  it  is  filed,  and  no  affidavit  shall  be  filed  or 
used  vnthout  such  note,  unless  the  Court  or  a  judge  shall 
otherwise  direct 

11.  The  Court  or  a  judge  may  order  to  be  struck  out  from 
any  affidavit  any  matter  which  is  scandalous,  and  may  order 
the  costs'  of  any  application  to  strike  out  such  matter  to  be 
paid  as  between  solicitor  and  cKent. 

12.  No  affidavit  havinjg  in  the  jurat  or  body  thereof  any 
interlineation,  alteration,  or  erasure^  shall  witnout  leave  of 
the  Court  or  a  judge  be.  read  or  made  use  of  in  anv  matter 
depending  in  t5ouH  unless  the  interlineation  or  alteration 
(other  than  by  erasure)  is  authenticated  by  the  initials  of  the 
officer  taking  the  affidavit,  or,  if  taken  at  the  Central  Office, 
either  by  his  initials  or  by  the  stamp  of  that  office,  nor  in  the 
case  of  an  erasure,  unless  the  words  or  figures  appearing  at 
the  time  of  taking  the  affidavit  to  be  written  on  the  erasure 
are  rewritten  and  signed  or  initialed  in  the  margin  of  the 
affidavit  by  the  officer  taking  it, 

13.  Where  an  affidavit  is  sworn  by  any  person  who  appears 
to  the  officer  taking  the  affidavit  to  be  illiterate  or  blind, 
the  officer  shall  certify  in  the  jurat  that  the  affidavit  was 
read  in  his  presence  to  the  deponent,  that  the  deponent 
seemed  perfectly  to  understand  it,  and  that  the  deponent 
made  his  signature  in  the  presence  of  the  officer.  No  such 
affidavit  shall  be  used  in  evidence  in  "the  absence  of  this 
certificate,  unless  the  Court  or  a  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  overto  and  appeared  to  be  perfectly 
understood  by  the  deponent. 

14.  The  Court  or  a  judge  may  receive  any  affidavit  sworn 
for  the  purpose  of  being  used  in  any  cause  or  matter,  not- 
withstanding any  defect  by  misdescription  of  parties  or  other- 
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wise  in  the  title  or  jurat,  or  any  other  irregularity  in  the  form 
thereof,  and  may  direct  a  memorandum  to  be  made  on  the 
document  that  it  has  been  so  receiyed.  I 

15.  In  cases  in  which  by  the  present  practice  an  original 
affidayit  is  allowed  to  be  used,  it  shall  o^fore  it  is  us^  be 
stamjjed  with  a  proper  filing  stamp,  and  shall  at  the  time 
when  it  is  used  be  debyered  to  and  left  with  the  proper 
officer  in  Court  or  in  Chambers,  who  shall  send  it  to  be  fifed. 
An  office  copy  of  an  affidavit  may  in  all  cases  be  used,  the 
original  affidavit  having  been  previously  filed,  and  the  copy 
duly  authenticated  with  the  seal  of  the  office. 

16.  No  affidavit  shall  be  sufficient  if  sworn  before  the 
solicitor  acting  for  the  party  on  whose  behalf  the  affidavit 
is  to  be  used,  or. before  any  agent  or  correspondent  of  such 
solicitor,  or  before  the  party  himself. 

17.  Any  affidavit  which  would,  be  insufficient  if  sworn 
before  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk,  or  partner. 

18.  Where  a  special  time  is  limited  for  filing  affidavits,  no 
affidavit  filed  after  that  time,  shall  be  used;  unless  by  leave  of 
the  Coujt  or  a  judge. 

19.  Except  by  leave  of  the  Court  or  a  judge  no  order 
made  ex  parte  in  Court  founded  on  any  affidavit  shall  be 
of  any  force  unless  the  affidavit  on  which  the  application 
was  made  was  actually,  made  before  the-  Order  was  applied 
for,  and  produced  or  filed  at  the  time  of*  making  the  motion. 


Ord. 

xxxviri., 

rr.  14-23. 
685.  [zxzm. 

Stamping  afTi-  ■ 
davits. 


OflSce  copies. 


586. 

Not  to  be 
sworn  before 
solicitor  in 
action,  &c; 

587. 

Nor  before  his 
clerk  or 
partner. 

588. 
[B.H.T.1858, 

y.  145.] 
After  time. 

589. 

[B.H.T.1858, 

r.  146, 

amended.] 

Ex  parte  order 
on  affidavit  not 
filed,  &c« 


IL — Affidavits  and  Evidence  m  Chambers. 

20.  The  party  intending  to  use  any  aflidavit.  in  support  of    540.  [C.o. 
any  applicaiidn  made  hy  him  in  Chambers  in  the  Chancery      J^dw?'-| 
Division  shall  give  notice  to  the  other  parties  cdncerued  of  No*ice°to  other 
his  intention  in  that  behalf.  parties. 

21.  All  affidavits  which  have  'been  previously  made  and 
read  ii;i  Court  upon  any  proceeding  in  a  cause  or  matter  may 
be  used  before  the  judge  in  Chambers. 

22.  Every  alteration  in  an  account  verified  by  affidavit  to 
be  left  at  Chambers  shall  be  marked  with  the  initials  of  the 
Commissioner  or  officer  before  whom  the,  affidavit  is  sworn, 
and  such  alterations  shall  not  be  made  by  erasure. 

23.  Accounts,  extracts  from  parish  registers,  particulars 
of  creditors'  debts,  and  other  documents  referred  to  by 
affidavit,  shall  not  be  annexed  to  the  affidavit,  'or  referred 
to  in  the  affidavit  as  annexed,  but  shall  be  referred  to  as 
exhibits. 


541.  [0.  0. 

zzzv.  28.] 
Previously 
used  in  Court. 

542. 
[Beg.  8  Aug. 
1857,  r.  10.] 

Alterations  in 
accounts. 

548. 

[Beg.  8  Aug. 
1857,  r.  11.] 

Exhibits. 
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xxxvni., 

rr.  24^29. 

Mi! 

[Sag.  8  Aw' 
1857,  r.  120 
Marking  title 
of  cause  on 
exhibit,  &c 


Btdes  of  (he  Supreme  Oc/wrt,  1883. 


24.  Every  certificate  on  an  exhibit  referred  ta  in  an 
affidavit  signed  by  the  CJommissioner  or  officer  before  whom 
the  affidavit  is  sworn  shall  be  marked  with  the  phort  title  of 
the  cause  or  matter. 


III. — ^Teial  on  Affidavit. 


645.  [zzzyiiL  25.  Within  fourteen  days  after  a  consent  for  taking  evi- 

^3  dence  by  affidavit  as  between  (he  parUee  has  been  given,  or 

Plaintiff  to  file  within  such  time  as  the  parties  may  agree  upon,  or  the  Court 

?n  foliar  or  a  judge  may  allow,  the  plaintiff Ihall  fUe  his  affidavits 

days  of  consent  and  deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

list  Consent  to  be  formal  oonsent  in  writing.  (SeenotetoOrd.XXXVn., 
r.  1.) 


646.[zzzviiL 

Defendant,  in 
fourteen  days 
after  delivery 
of  plaintiff's 
list. 

647.[zzxviiL 

».] 
Plaintiff,  seven, 
days  for  affir 
davits  in  reply. 


548.rzzzTiiL 

4.]    • 
Notice  to  cross- 
examine  de- 
ponent at  trial. 


549.[xzxyU. 

5.] 
Deponent  com* 
pelled  to 
attend. 


26.  The  defendant,  within  fourteen  days  after  delivery  of 
such  list,  or  within  such  time  as .  the  parties  may  agree 
u^)on,  or  ffie  Court  or  a  judge  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof. 

27.  Within  seven  days  after  the  expiration  of  the  last- 
mentioned  fourteen  days,  *or  such  other  time  as  aforesaid,  ^ 
the  plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits* 
shall  be  confined  to  matters  strictly  in  reply,  and  shall 
deliver  to  the  defendant  or  his  solicitor  a  list  thereof 

Matters  strictly  in  reply.] 

Whether  they  are  so  or  not  will  be  decided  at  t£e  hearing.  {Gilbert 
V.  CoTtiedy  Opera  Co,,  16  Ch.  D.  694) 

28.  When  the  evidence  is  taken  by  affidavit,  any  party 
desiring  to  cross-examine  a  deponent  who  has  made  an 
affidavit  filed  on  behalf  of  the  opposite  party  may  serve 
upon  the  party  by  whom  such  affidavit  has  been  filed  a 
notice  in  writing,  requiring  the  production  of  the  deponent 
for  cross-examination  at  t£e  trial,  such  notice -to  be  served 
at  any  time  before  the  expiration  of  fourteen  days  next  after 
the  end  of  the  time  allowed  for  filing  affidavits  in  reply,  or 
within  such  time  as  in'  any  case  the  Court  or  a  judge  may 
specially  appoint;  and  unless  such  deponent  is  produced 
accordingly,lii8  affidavit  shall  not  be  used  as  evidence  unless 
by  the  special  leave  of  the  Court  or  a  judge.  The  party  pro- 
ducing such  deponent  for  cross-examination  shall  not  be 
entitled  to  demand  the  expenses  thereof  in  the  first  instance 
from  the  party  requiring  such  production. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the 
last  preceding  rule  is  given  dhall  be  entitled  to  compel  the 
attendance  of  the  deponent  for  cross-examination  in  the  same 
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way  as  he  might  compel  the  attendance  of  a  witness  to'  be  Ord. 

examined.  xxxviii., 

30.  When  the  evidence  under  this  order  is  taken  by  affi-  ^[  xxxix. 

davit,  such  evidence  shall  be  printed,  and  the  notice  of  trial  rr.  i,  2. 

shall-be  given  at  the  same  time  after  the  close  of  the  evidence  r^^^m" 

as  in  other  cases  i» hy  these  rules  provided  after  the  close  of  ^iJtTsIa 

the  pleadings :  Provided  that  other  affidavits  may  be  printed  •  Costa,  Ord. 

if  all  the  parties  interested  consent  thereto,  or  the  Court  or  a  ^  .   ™-] 


Printing  of 
evidence  for 
trial,  and 
of  other 
affidavits  by 
coDiient  or 
order. 


judge  so  order:  Provided  also  that  this  rule  shall  not  apply 
in.  the  Probate  Divorce  and  Admiralty  Division  to  default 
actions  in  rem,  or  references  in  actions,  or  actions  for  limita- 
tion of  liability,  unless  the  Court  or  a  judge  shall  otherwise 
order. 

•     ORDEE  XXXIX. 

Motion  for  New  Trial. 

1.  Every  motion  for  a  new  trial  or  to  set  aside  a  verdict,  6^1.  [tttjt. 
finding,  or  judgment,  shall  be  made  (1)  in  every  cause  or  l»  amended.] 
matter  by  the  Principal  Act  assigned  to  the  Probate  Divorce  '**  P-  ^-^  -^• 
and  Admiralty  Division,  where  there  has  been  a  trial  thereof  2t«  trial  by 
or  of  any  issue  therein  with  a  jv/ry,  to  a  Divisional  Court  of  jury,  appiica- 
that  Division,  one  of  the  judges  of  which  shaU  (when  tjontoDivi-^ 
practicable)  sit  on  the  hiring  of  su^h  motion;  (2)  in  every  "ft^triar** 
other  cause  or  matter,  where  there  has  been  a  trial  thereof  or  without  jury, 
of  any  issue  therein  with  a  jury,  to  a  Divisional  Court  ^Coytof 
of  the  Queen's  B^nch  Division ;  and  (3)  where  there  has  ^^®* ' 
been  a  trial  without  a  jury,  by  appeal  to  the  Court  of  Appeal. 

Under  the  former  rules,  where  the  judge  directed  the  jury  to  find  a 
verdict,  application  for  a  new  trial  had  to  be  made  to  the  Divisional 
Coutt.    (Tetts  V.  Foster  (C.A.),  3  C.  P.  D.  487;  Davies  v.  Fdix  (C.A.), 
4  Ex.1).  32.) 
And  it  will  still  be  so  made.    (Ord.  XL.,  rr. '8,4,  5.) 
Applications  to  review  the  judgment  given  upon  the  finding  of  tlie 
jury  as  entered,  or  upon  a  wrong  entering  of  the  finding  of  .the  jury, 
or  on  the  trial  by  judge  without  jury,  must  be  made  to  the  Court  of 
Appeal.    (Ord.  XL.,  rr.  3,  4,  6.) 
See  resolution  21,  Lord  Coleridge's  Committee.  .  ^ 

This  rule  will  apply  also  to  actions  in  the  Chancery  Divisions  sent 
for  trial  by  jiiry  to  the  Queen's  Bench  Division,  which,  it  is  supposed, 
will  be  the  method  adopted  when  a  judge  orders  a  trial  by  jury  under 
Ord.  XXXVI.,  r.  8.  (See  Hunt  v.  Oity  of  London  Real  Property  Co. 
(C.A.),  3  Q.  B.  D.  19.) 

2.  No  judge  shall  sit  on  the  hearing  of  any  motion  for  al        6M. 
new  trial  in  any  cause  or  matter  tried  with  a  jury  beforel  Judge  not  to 

himselt  I  hear  appeal 

from  himself. 
See  resolution  22,  Lord  Coleridge's  Committee. 
This  reversal  of  the  old  practice  follows  the  recommendation  of  the 
Committee,  as  also  does  the  next  rule,  following  resolution  14 
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Ord.  xxxix^ 

rr.  3-8. 

663. 

Application  by 
notice  of 
motion. 


664.[zzxiz. 
la,  altered.] 

Eight  days* 
notice  when 
given. 


•       666. 

Amendment  of 
notice. 


666.  [: 

8,  amended.} 

No  new  trial  . 
for  misdirec- 
tion, &c., 
unless  substan- 
.  tial  wrong 
done  when  part 
only  of  contro- 
versy affected. 


667.  [zzzix. 

New  trial  on 
any  one  ques-  - 
tion. 


3.  Every  application  for  a  new  trial  shall  be  by  notice  of 
motion,  and  no  rule  nisi,  order  to  show  cause,  or  fcnmal  pro- 
ceeding other  th&n  such  notice  of  motion,  shall  be  msae  or 
taken*  The  notice  shall  state  the  grouods  of  the  application, 
and  whether  all  or  part  only  of  the  verdict  or  findings  is 
complained  of. 

See  Ord.  LIL  as  to  motions. 

4.  The  notice  of  motion  shall  be  an  eight  days*  notice,  and 
shall  be  served  within  the  times  following :  yiz.,  if  the  trial 
has  taken  place  in  London  or,  Middlesex,  within  eight  days 
after  the  trial ;  -if  the  trial  has  taken  place  elsewhere  than  in 
London  or  Middlesex,  within  seven  days  after  the  last  day  of 
sitting  on  the  circuits  for  England  and  Wales  during  which 
the  trial  shall  have  taken  place.  The  time  of  the  vacations 
shall  not  be  reckoned  in  the  computation  of  the  time  for  serving- 
the  notice  of  motion. 

I  5.  The  notice  may  be  amended  at  any  time  by  leave  of 
jthe  Court  or  a  judge  on  such  terms  as  tne  Court^or  judge 
Imay  think  just 

6.  A  new  trial  shall  not  be  granted  on  the  ground  of  mis- 
direction or  of  the  improper  admission  or  rejection  of  evi- 
dence, or  because  the  verdict  of  the  jury  was  not  taJcen  upon  a 
qu/cstion  which  the  judge  at  ^  the  trial  was  not  asked  to  leave  to 
them,  unless  in  the  opinion  of  the  Court  to  which  the  applica- 
tion is  made  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial ;  and  if  it  appear  to  such 
Court  that  such  wrong  or  miscarriage  affects  part  only  of 
the  matter  in  controversy,  or  some  or  one  only  of  the  parties, 
the  Court  may  give  final  judgment  as  to  part  thereof,  or  some 
or  one  only  of  the  parties,  and  direct  a  new  trial  as  to  the 
other  part  only  or  as  to  the  other  party  or  parties. 

Question  which  judge  was  not  asked  to  leave.] 
See  resolution  19,  Lord  Chancellor's  Committee. 

7..  A  new  trial  may  be  ordered  on  any  question,  whatever 
be  the  grounds  for  the  new  trial,  without  interfering  with 
the  finding  or  decision  upon  any  other  question.     • 

Where'there  are  distinct  issues,  and  the  jury  are  agreed  as  to  dome 
and  disagree  as  to  •therS,  the  judgd  may  accept  their  verdict  on  the 
issues  on  which  they  are  agreed,  and  discharge  them  as  to  the  others. 
{Marsh  v.  Isaacs,  45  L.  J.  (Q.B.),  605.) 


568.  [0.  L.  P. 

Aot,lS64, 

■.  81.] 

Sufficiency,  &c. 

of  stamp. 


8.  A  new  trial  shall  not  be  granted  by  reason  of  the  ruling, 
of  any  judge  that  the  stamp  upon  any  document  is  sufficient, 
or  that  the  document  does  not  require  a  stamp. 

But  if  a  material  document  has  been  rejected  on  such  ground,  the 
decision  is  liable  to  be  questioned,  and  a  new  trial  can  be  granted. 
(Sharpies  y.  Bickard,  2  H.  <&  N.  67.) 
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Ord.  XL, 
ORDER  XL.  rr.  1-6. 


Motion  foe  Judgment. 

1.  Excej)t  where  by' the  Acts  or  by  these  Rules  it  is  pro-    569.  OL  i.] 
vided  that  jadgment  may  be  obtained  in  any  other  manner,  Judgment 
the  jadgment  of  the  Court  shall  be  obtained  by  motion  for  7buhi^  b^y 

judgment.  motion. 

2.  Where  at  the  trial  the  judge  or  referee  abstains  from     im.  [xL  8.] 
directing  any  judgment  to  be  entered,  the  pUintiff  may  set  Where  no 
down  a  motion  for  judgment.    If  he  does  not  set  down  such  judgment 

a  motion  and  give  notice  thereof  to  the  other  parties  within  tiuT^  *^ 
ten  days  after  the  trial,  any  defendant  may  set  down  a  motion 
for  judgment,  apd  give  notice  thereof  to  the  other  parties. 

Abstains  from  directing  judgment.] 

I.e.,  abstains  after  being  asked  to  give  judgment.    (Davenport  v. 
Ward,  47'L.  T.  348.) 
This  motion  will  be  to  tiie  Divisional  Ckmrt. 

3.  Where,  at  or  after  a  tri|il  with  a  jury,  the.  judge  has         Wl. 
directed  that  any  judgment  be  entered,  any  party  may  apply    [^  *»  P-  ^0 
to  set  aside  such  judgment  and  enter  any  other  judgment,  on  Setting  wide 
the  ground  that  the  judgment   directed  to  be  entered  is  ^hw^finding 
wrong  by  reason  that  the  finding  of  the  jury  upon  the  ques-  wrongly 
tions  submitted  to  them  has  not  been  properly  entered.  entered. 

4.  Where,  at  or  after  a  trial  by  a  judge,  either  ibith  or         ^' 

'  vdthout  a  jury ^  the  judge  has  directed  that  any  judg:ment  be     '•j^endS.] 

entered,  any  party  may  apply  to  set  aside  such  judgment  Setting  aside 

and  to  enter  any  other  judgment,  upon  the  ground  that  j^idgment 

upon  the  finding  as  entered,  the  judgment  so  directed  id  J^d^c^u'^n 

wrong.  the  finding. 

5.  An  application  under  Rules  8  and  4  of  this  Order  shall     668.  [xL  i,  . 
be  to  the  Court  of  Appeal,  u/rUess,  where  there  has  been  a  trial  P-  •»  amended.] 
mth  a  jury,  there  is  also  a  motion  for  a  new  trial,  in  which  Court  of  Ap- 
case  it  shall  be  to  the  Divisional  Court  by  which  such  motion  |^\^ot  m'm 
shall  be  heard,  ~  for. 

Under  the  former  rules  there  was  frequently  an  application  to  the 
Divisional  Court  for  a  jiew  trial  Tor  misdirection,  Ac,  and  to  the  Court 
of  iipP^l  0^  appeal  firom  a  judgment  in.  the  same  action.  This  will 
be  now  obviated. 

6.  Where  at  a  trial  by  a  referee  he  has  directed  that  any     564.  [zL  6, 
judgment  be  entered,  any  party  may  move  to  set  aside  such      amended.] 
judgment,  and  to  enter  any  other  judgment,  on  the  ground  ^"^^^^^ 
that  upon  the  finding  as  entered  the  judgment  so  directed  is  ^f® "^  ^Jy  ^ 
wrong:  Provided  tmt  in  the  ^Queens  Bench  Division  sueh  set  aside. 
Tnotion  shall  be  made  to  a  Divisional  Court. 

Power  is  given  to  referee  to  enter  judgment  by  Ord.  XXXVI.,  r.  60. 

S  2 
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^^7^0*  '^*  Where  issues  have  been  ordered  to  be  tried,  or  issues  or 

"'  "   •       questions  of  fact  to  be  determined  in  any  manner,  the  pliain- 

565.  [xi.  7.]    tiff  may  set  down  a  motion  for  judgment  as  soon  as  such 

Motion  for        issuos  or  quostious  have  been  determined.    If  he  does  not 

judgment  after  set  do??n  such  a  motiou,  and  give  notice  thereof  to  the  other 

trial  of  iasuea.    parties  within  ten  days  after  his  right  so- to  do  has  arisen, 

then  after  the  expiration  of  such  ten  days  any  defendant  may 

set  down  a  motion  for  judgment,  and  give  notice  thereof  to 

the  other  parties. 

.  Trial  of  issues.]    See  Ord.  XXXIV.,  rr.  9-12 ;  Ord.  XXXVL,  rr.  4-7. 


566.  [zl.  8.] 

Where  some 
only  of  issues 
have  been 
tried. 


567.  [±L  9.] 

One  year  for 
moving  for 
judgment. 

568.[zL10, 

amended.] 

Power  of  Court 
on  motion  to 
finally  deter- 
mine all  ques- 
tions, or  give 
necessary 
directions  for 
80  doing. 


8.  Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  and 
some  only  of  such  issues  or  Questions  of  fact  have  been  tried 
or  determined,  any  party  wno  considers  that  the  result  of 
such  trial  or  determination  renders  the  trial  or  determination 
of  the  others  of  them  unnecessary,  or  renders  it  durable 
that  the  trial  or  determination  thereof  should  be  postponed, 
may  apply  to  the  Court  or  a  judge  for  leave  to  set  down  a 
motion  for  judgment,  without  •waiting  for  sach  trial  or  de- 
termination. And  the  Court  or  judge  may,  if  satisfied  of  the 
expediency  thereof,  give  such  leave,  upon  such  terms,  if  any, 
as  shall  appear  just,  and  may  ^ive  any  directions  which  may 
appear  desirable  as  tp  postponing  the  trjal^of  the  other  issues 
of  fact.        *  ^ 

9.  No  motion  for  judgment  shall,  except  bgr  leave  of  the 
Court  or  a  jud^e,  be  set  down  after  the  expiration  of  one 
year  from  the  time  when  the  party  seeking  to  set  down  the 
same  first  became  entitled  so  to  do. 

10.  Upon  a  motion  for  judgment,  or  upon  an  application 
for  a  new  trial,  the  Court  may  draw  dU  inferences  of  fact,  not 
inconsistent  with  the  finding  of  the  jury,  and  if  satisfied  that 
it  has  before  it  all  the  materials  necessary  for  finally  deter- 
mining the  questions  in  dispute,  or  any  of  them,  or  for 
awarding  any  relief  sought,  give  Judgment  accordingly,  or 
may,  if  it  shall  be  of  oninion  that  it  luts  not  sufficient  mate- 
rials before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration,  and  dy-ect 
such  issues  or  questions  to  be  tried  or  determined,  and 
such  accounts  and  inquiries  to  be  taken  and  made,  as  it  may 
think  fit. 

For  an  instance,  see  Hamilton  y.  Johnson  (C.A.),  5  Q.  B.  D.  263. 
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Ord.  XLI., 

ORDER  XLL  "'^"^' 

Entry  op  Judgment. 

1.  Every  judgment  shall  be  entered  by  the  proper  oflScer    669.  [xli  i.] 
in  the  book  to  te  kept  for  the  purpose.    The  party  eutering  Entry  by 
the  ludgment  shall  deliver  to  the  officer  a  copy  of  the  whole  **®**''- 

of  the  pleadings  in  the  cause,  other  than  any  petition  or 
summons;  such  copy  shall  be  in  print,  except  such  parts 
(if  any)  thereof  as  by  these  Rules  permitted  to  be  written: 
Provided  that  no  copy  ni^ed  be  delivered  of  any  document  a 
copy  of  which  has  been  delivered  on  entering  any  previous 
judgment  in  such  cav^e.  The  Forms  in  Appendix  F.  shall 
be  used,  with  such  variations  ais  circumstances  may  require. 

2.  All  judgments  in  the  Queen's  Bench  Division,  shall,  if  670.   [xli.  i&.] 

entered  in  London,  be  entered  in  the  Central  Office.  in  London  in 

Q.  B.  D. 

3.  Where  any  judgment  is  pronounced  by  jthe  Court  or  a    571.  [xU.  2, 
judge  in  Court,  the  entry  of  the  judgment  shall  be  dated  as     amended.]* 
of  the  day  on  which  such  judgment  is  pronounced,  unhss  Dateofjudg- 
the  Cowrt  (yr  jvdge'  shall  othermse  order,  and  the  judgment  "^'^^JT*^ 
shall  take  effect  from  that  date:  Provided  thai  by  special  ^^;    *" 
leave  of  the  Cowrt  or  a  judge  a  judgment  may  he  antedated  or 
po^t'dated.  • 

'4.  In  all  cases  not*  within  the  last  preceding  Bule,  the    672.  [zii.  8.] 

entry  of  judgment  shall  be  dated  as  of  the  day  on  which  in  other  cases 

the  requisite  documents  are  left  with  the  proper  officer  for  d»y  o^  docu- 

the  purpose  of  such  entry,,  and  the  judgment  shall  take  J^^^  ^^^' 
effect  from  that  date.. 

5.  JSiYBTj  judgm^ent  or  order  njade  in  any  cause  or  matter         678. 
.requiring  any  person  to  do  an  act  thereby  ordered  shall     [C 0» xxiiL 
state  the  time,  or  the  time  after  service  of  theyt^m^;^  or        ^ii2J. 

order,  within  which  the  act  is  to  be  done,  and  upon  the  ^^^^'^^^^^o*'* 
copy  of  the  judgment  or  order  which  shall  be  served  upon,  um^wmihi 

the  person  required  to  obey  the  same  there  shall  be  indorsed  whiq^  act  to 

a  memorandum  in  the  words  or  to  the  effect  following,  be  done. 
viz.: — 

"If  you,  the  within-named  A.  B.,  neglect  to  obey  this  Memorandum 

'      ent  \(yr  order]  by  the  time  therein  limited,  you  will  be  of  oon»eq^ences 


liable  to  process  of  execution  for  the  purpose  of  compelling 
you  to  obey  the  same  judgment  \or  order]." 

6.  Where  under  the  Acts  or  these  Rules,  or  otherwise,  it    674.  [xU.  4.] 
is  provided  that  any  judgment  may  be  entered  upon  the  filing  Entering  judg< 
of  any  affidavit  or  production  of  any  document,  the  officer  shafl  "ij'^'J  ^^^°^ 
examine  the  affidavit  or  document  produced,  and  if  the  same  *    *^ 
be  regular  and  contain  all  that  is  by  law  required,  he  shall 
enter  judgnaent  accordingly. 
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.  .7.  Where  by  the  Acts  or  these  Bules^  or  otherwise,  any 
judgment  may  be  entered  pursuant  to  iany  order  or  certifi- 
cate, or  return  to  any  writ,  the  production  of  such  order  or 
certificate  sealed  with  the  seed  of  the  Court,  or  of  such 
return,  shall  be  *a  sufficient  .authority  to  the  officer  to  enter 
Judgment  accordingly. 


Ord.  xiu 

rr.  7-10. 
Ord.  XLIL, 

rr.  1,  2. 

575.  [zli  5.] 

Upon  ceftifi- 
cate  or  retnrD 
to  writ. 

5T6.  8.  Where  reference  is  made  to  a  Master  to  ascertain  the 

[B.E.T.  1858,  amount  for  which  final  judgment  is  to  be  entered,   the 
rlJ-all}'^  (     Master's  certificate  shall  be  filed  in  the  Central  Office  when 

certincate  of       .    ,  ,  .  .        , 

judgment  is  entered. 


See  Ord.  XXXVI.,  rr.  41,  42. 


amount  of 
damages. 


577. 

Consent  to 
enter  jadg* 
ment  giren  by 
solicitor. 

578. 

Consent  by 
defendant  in 
person,  or  by 
attested  sig- 
nature. 


See  Ord.  XXXVI.,  r.  57. 


9. 


In  any  cause  or  matter  where  the  defendant  has  ap- 
peared by  solicitor,  no  order  for  entering  judgment  shall  be 
made  by  consent  unless  the  consent  of  the  defendant  is  given 
by  his  solicitol'  or  agent. 

10.  Where  the  defendant  has  not  appeared,  or  has  ap- 
peared in  person,  no  such  order  shall  be  made  unless  the  - 
defendant  attends  before  a  judge  and  giyes  his  consent  in 
person,  or  unless  hi&  written  consent  is  attested  by  a  solicitor 
acting  on  his  behalf,  except  in  cases  where  the  defendant  is 
a  barrister,  conveyancer,  special  pleader,  or  solicitor* 


579.  [C.  0. 

zxiz.  1.] 

■  (in  part.) 

Demand  to 
obey  judgment 
unnecessary.^ 

580. 
[0.  0.  zziiL 

82.] 

Non-perform- 
ance of  condi- 
tional judg- 
ment. 


ORDEE  XLIL 
Execution. 

1.  Where  any  person  is  by  emy  Judgment  or  order  directed' 
to  pay  any  money,  or  to  deliver  up  or  transfer  any  property 
real  or  personal  to  another,  it  shall  not  be  necessary  to 
make  any  demand  thereof,  but  the  person  so  directed  shall 
be  bound,  to  obey  such  judgment  or  order  upon  being  duly 
served  .with  the  same  without  demand. 

2.  Where  any  person  who  has  obtained  any  judgment  or 
order  upon  condition  does  rot  perform  or  comply  with  such 
condition,  he  shall  be  considered  ta  have  waived  or  abaur' 
doned  such  judgment  or  order  so  far  as  the  same  is  beneficial 
to  himself,  and  any  other  person  interested  in  the  matter 
may  on  breach  or  non-perl'ofmance  o£  the  condition  take 
either  such  proceedings  as  the  judgment  or  order  may  in 
such  case  warrant,  or  such  proceedings  as  might  have  been 
taken  if  no  such  judgment  or  order  had  been  made,  unless  the 
Court  or  a  judge  shall  otherwise  direct. 
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3.  A  judgment  for  the  recovery  by  or  payment  to  any  Ord.  xui., 

Eerson  of  money  may  be  enforced  by  any  of  the  modes  "•  ^9.- 

y*  which  a  judgment  or  decree  for  the  payment  of  money  681.  [xiiL  i.] 

of  any  Court  whose  jurisdiction  is  transferred  by  the  Prin-  Enforcing 

cipal  Act  might  have  been  enforced  at  the  time  of  the  .iew^Jy^of"' 

passing  thereof.  money. 

4.  A  judgment  for  the  payment  of  money  into  Court  may  682.  [xiu.  2.] 
be  enforced  by  writ  of  sequestration^  or  in  cases  in  which  Enforcing  pay- 
attachment  is  authorized  by  law,  by  attachment.  m«i»t  »to 

^               ^  Court. 
Writ  of  seauestration,  see  r.  31,  and  Ord.  XLin.,  rr.  6, 7;  attach- 
ment, see  Ord.  XLIV.,  Ord.  LIL,  rr.  2,  4. 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  the  688.  [xlii  8.] 
possession  of  land  may  be  enforced*by  writ  of  possession.  Recwery  of 

SeeOrd.XLVIL                                                                             .  ^^""^^ 
Judgment  in  an  action  of  foreclosure  does  not  entitle  plaintiff  to  a 
writof  possession.    (  Wood  v.  WheaUr,  22  Ch.  D.  281.) 

6.*  A  judgment  for  the  recovery  of  any  property  other  than  684.  [xiiL  4.] 

land  or  money  may  be  enforced :  Recovery  of 

(a.)  By  writ  for  delivery  of  the  property :  other  property. 
By  writ  of  attachment : 

writ  of  sequestration.  '  . 

Writ  of  delivery,  Ord.  XLVIIL;  writ  of  attachment,  Ord.  XLIV.; 
writ  of  sequestration,  (hrd.  XLIIL  .  •  '    • 


(*.)  By 
(4  By 


7.  A  judgment  requiring  any  person  to  do  any  act  other   686.  [jm.  6.] 
than  the  payment  of  money,  or  to  abstain  from  doing  any-  Enforcing 
thing,  may  be  enforced  by  writ  of  attachment,  or  by  com-  other  act*, 
mittal.  ' 

8.  In  these   rules  the   term  **  writ  of  execution "  shall   686.  [xiu.  6.] 
include  ^vrits  of  ^m /oeww,  capiaSy  iefe^,  sequestration  and  Meaning  of 
attachment,  and  all  subsequent  writs  that  may   issue  for  "wntofexe- 
giving  eflfect  thereto.     And  the  term   "issuing  execution  ^^^^^^" 
against  any  party  "shall  mean  the  issuing  of  any  such  process 

against  his  person  or  property  as  under  the  preceding  Bules 
of  this  Order  shall  be  applicable  to  the  case. 

9.  Where  a  judgment  or  order  is  to  the  effect  t*hat  any   687.  [xUL  7.] 
party  is  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  Enforcing  a 
of  any  condition  or  contingency,  the  party  so  entitled  may,  judgment  sub- 
upon  the  fulfilment  of  the  condition  or  contingency  and  ^^^^^^  ^'**^'^* 
demand  made  upon  the  party  against  whom  he  is  entitled  to 
relief,  apply  to  the  Court  or  a  judge  for  leave  to  issue  execu- 
tion against  such  party.    And  tne  Court  or  jud^e  may,  if 
satisfied  that  the  right  to  relief  has  arisen  accordmg  to  the 
terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  neces- 
sary for  the  determination  of  the  rights  of  the  parties  be 


gency. 
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Ord.  XLIL, 
rr.  9-12. 

588.  [zliiS, 

apiended.] 

Execution^ 
when  judg- 
ment against 
firm. 


589.  [xlii  9.] 

Judgment  to 
be  produced 
before  execu- 
tion issued. 


tried  in  any  of  the  ways  in  which  qnestions  arising  in  an 
action  may  be  tried. 

10.  Where  a  judgment  or  order  is  against  a  firm,  execution 
may  issue : 

(a.) .  Against  any  property  of  the  pcurtnership ; 

(b)  Against  any  person  who  has  appeared  tn  his  ovm  name 

under  Order  XII.,  Btde  15,  or  who  has  admitted  on 

the  pleadings  that  he  is,  or  who  has  been  adjudged 

to  be,a  partner ; 
(c.)  Against  any^  person  who  has  been  served,  as  a  partner, 

with  the  writ  of  summons,  and  has  failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order  claims 
to  be  entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  Court  or 
a  judge  for  leave  so  to  do ;  and  the  Oourt'or  judge  may  give 
such  leave  if  the  liability  be  not  disputed,  or  if  such  liability 
be  disputed,  may  order  that  the  liability  of  such  person  be 
tried  and, determined  in  any  manner. in  which  any  issye  or 
question  in  an  action  may  be  tried  and  determined.    ' 

As  to  suing  partners  in  name  of  the  firm,  see  Ord.  XVL,  rr.  14, 15. 

As  to  the  form  of  issue  to  determine  a  question  of  disputed  liability 
as  a  partner,  see  Munster  v.  RaUtony  10  Q.  B.  D.  475,  reversed, 
(11  Q.  B.  D.  435),  but  not  on  this  point 

Plaintiff  who  has  obtained  judgment  a^inst  a  firm,  may  in  addition 
to  jjjie. modes  of  enforcing  it  given  in  this  rule,  bring  actions  on -the 
judgment  against  the  indiyidual  members.  (Clark  v.  CuUen,  9  Q.  B.  D. 
355.) 

11.  No  writ  of  execution  shall  be  issued  without  the  pro- 
duction to  ther  officer  by  whom  the  same  should  be  issued  of 
the  judgment  or  order  upon  which  the  writ  of  execution  is  to 
issue,  or  an  office  copy  thereof,  shewing  the  date  of  entry. 
And  the  officer  shall  be  satisfied  that  tne  proper  time  has 
elapsed  to  entitle  the  creditor  to  execution.    . 

See  rules  9, 17  of  this  Order  as  to  conditional  judgments  and  stay  of 
execution.  •  • 


Pracipe  to  be 
filed. 


590.  [xlii  10.]  12.  No  writ  of  execution  shall  be  issued  without  the  party 
issuing  it,  or  his  solicitor,  filing  a  praecipe  for  th&t  purpose. 
The  prsecipe  shall  contain  the  title  of  the  action,  the  reference 
to  the  record,  the  date  of  the  judgment,  and  of  the  order,  if 
any,  directing  the  execution  to  be  issued,  the  names  of  the 
parties  against  whom,  or  of  the  firm  against  whose  goods,  the 
execution  is  to  be  issued;  and  shall  be  signed  by  or  on 
behalf  of  the  solicitor  of  the  party  issuing  it,  or  by  the  party 
issuing  it,  if  he  do  so  in  persou.  The  forms  in  Appendix  Gr. 
shall  be  used,  with  such  variations  as  circumstances  may 
require. 
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13.  Every  writ  of  execution  shall  be  indorsed  with  the     ord.  xui., 
name  and  place  of  abode  or  office  of  business  of  the  solicitor      rr.  13-17. 
actually  suing  out  the  same,  and  when  the  solicitor  actually  ^i  r^K^  n"^ 
suing  out  the  writ  shall  sue  out  the  same  as  agent  for  another  soii<^t^,y.g 
solicitor,  the  name  and  place  of  abode  of  such  other  solicitor  name,  &c.,  in- 

•^  shall  also  be  indorsed  upon  the  writ ;  and  in  ca<*e  no  solicitor  dorsfed  on  writ 
'  shall  be  employed  to  issue  the  writ,  then  it.shall  be  indorsed  ^f  execution. 
with  a  memorandum  expressing  that  the  same  has  been  sued 
out  by  the  plaintiff  or  defendemt  in  person,  as  the  case  may 
be,  mentioning  the  city,  town,  or  parish,  and  also  the  name 
of  the  hatnlet,  street,  and  number  of  the  house  of  such  plain- 
tiff's or  defendant's  residence,  if  any  such  there  be. 

14.  Every  writ^f  execution  shall  bear  date  of  the  day  on  592.  [xiii  12.] 
which  it  is  issued.    The  forms  in  Appendix  H.  shall  be  used,  Date  of  issue 
with  such  variatiofhs  as  circumstances  may  require.  ^^^  writ. 

15.  In  every  case  of  execution  the  party  entitled  to  execu-  598.  [xiiL  18.] 
tion  may  levy  the  poundage,  fees,  and  expenses  of  execution,  Poundage  and 
over  and  above  the  sum  recovered.  ^^^ 

1*6.  Every  .writ  of  execution  for  the  recovery  of  money  594.  [xliL  14.] 
shall  be  indorsed  with  a  direction  to  the  sheriff  or  other  officer  Direction  to 
or  person  to  whom  the  writ  is  directed,  to  levy  the  money  sheriff  to  be 
really  due  and  payabla  and*  sought  to  be  recovered  under  the  »^^<^"®^- 
judgment  or  order,  stating  the  apiount,  and  also  to  levy  in- 
terest thereon,  if  sought  to  be  recovered,  at  the  rate  of  £4, 
per  cent,  per  annum  from  the  time  when  the  judgment  or 
order  was  entered  or  made,  provided  that  in  cases  where 
there  is  an  agreement  between  the  parties  that  more  than  £4 
per  cent,  interest  shall  be  secured  by  the  judgment  or  order, 
then  the  indorsement  may  be  accordingly  to  levy  the  amount 
of  interest  so  agreed. 

Judgment  dehts  carry  interest  at  4  per  cent,  hy  1  &  2  Viet  c.  110, 

8.17. 

17.  Every  person  to  whom  any  sum  of  money  or  any  costs  595.  [xiii  15.] 
shall  be  payable  under  a  judgment  or  order  shall,  so  soon  as  pje^i  facias. 
the  money  or  costs  shall  be  payable,  be  entitled  to  sue  out  one  Elegit. 
•   or  more  writ  or  writs  of  fieri  faeias,  or  one  or  more  writ  or 
writs  of  elegit  to  enforce  pigment  thereof,  subject  nevertheless 
as  follows : 

(a.)  If  the  judgment  or  order  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall 
be  issued  until  after  the  expiration  of  such  period : 
(6.)  The  Court  or  a  judge  may,  at  or  after  the  time  of 
giving  judgment  or  making,  a/n  order  stay  execu- 
tion tmtU  such  tims  as  they  or  he  shdU  think  fi^. 

Under  the  Ck)mmon  Law  Procedure  Acts  execution  usually  was 
issued  after  fourteen  days,  speedy  execution  in  four  days. 
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Ord.  xui., 

rx.  18-23. 

.    696. 
[zm.l5a, 

amended.] 
Writs  may  be 
separate  for 
money  and 
costs. 

697. 

Where  judg- 
ment other 
than  for 
money  or  land, 
execution  in 
fourteen  days. 

598.  [zliL  16.] 

Writ  in  force 
for  one  year, 
and  renewable. 


699.  [zlU.  17.] 

Evidence  of 
renewal. 


600.  [zm  18.] 
Execution 
withiYi  six 
years. 

601.  [zUi.  19, 
amended.] 

With  leave, 
after  six  years, 


married 
woma!h. 

Assets  in 
futwo 

against  com- 
pany. 


18.  Upon  any  judgment  or  order  for  the  recovery  or  pay- 
ment of  a  sum  of  money  and  ooets,  there  may  be,  at  the  elec- 
tion of  the  party  entitled  thereto,  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  the  sum  and  fi)r  the 
recovery  of  the  costs,  but  a  second  writ  shall  only  be  for 
costs  and  shall  be  issued  not  less  than  eight  days  after  the  . 
first  writ.  •     • 

19.  A  party  who  has  obtained  judgment  or  an  order,  not 
being  a  judgment  for  payment  of  money  or  costs,  or  for  the 
recovery  of  land,  may  issue  execution  in  fourteen  days,  unless 
the  Court  or  a  judge  shall  order  execution  to  issue  at  an* 
earlier  or  later  date  with  or  without  terms. 

20.  A  writ  of  execution  if  unexecute<f  shall  remain  in 
force  for  one  year  only  from  its  issue,  unless  renewed  in  the 
manner  hereinafter  provided;  but  such  writ  may,  at  any 
time  before  its  expiration,  by  leave  of  the  Court  or  a  judge, 
be  renewed  by  the  party  issuing  it  for  one  year  from  the  date 
of  such  renewal,-  and  so  on  from  time  to  time  during  the  con- 
tinuance of  the  renewed  writ,  either  by  being  marked  with  a 
seal  of-  the  Court  bearing  the  date  of  the  day,  month,  and 
year  of  such  renewal,  or  by  such  partv  giving  a  written 
notice  of  renewal  to  the  sheriff,  signed-  by  the  party  or  his 
solicitor,  and  bearing  the  like  seal  of  the  Court;  and  a  writ 
of  execution  so  renewed  shall  have  effect^  and  be  entitled  to 
priority,  according  to  the  time  of  the  original  delivery 
thereof. 

21. .  The  production  of  a  writ  of  execution,  or  of  the  notice 
renewing  the  same,  purporting  to  be  marked  with  such  seal 
aa  in  the  last  preceding  Rule  mentioned,  showing  the  same 
to  have -been  renewed,  shall  be  sufficient  evideiice  of  its 
having  been  so  rendVed. 

22.  As  between  the  original  parties  to  a  judgment  or 
order,  execution  may  issue  at  any  time  within  six  years  irom 
the  recovery  of  the  judgment  or  the  date  of  Ihe  order. 

23.  In  the  following  cases,  viz. : 

(a.)  Where  six  years  have  elapsed  since  the  judgment  or 
date  of  the  order,  or  any  change  has  taKen  place  by 
death  or  otherwise  in  the  parties  entitled  or  liable 
to  execution ; 

(l.)  Where  a  husband  is  entitled  or  liable  to  execution 
upon  a  judgment  or  order  for  or  against  a  wife ; 

(o.)  Where  a  party  is  entitled  to. execution  upon  a  judg- 
ment of  assets  in  f\dmro  ; 

(d.)  Where  a  party  is  entitled  to  execution  against  any  of 
the  shareholders  of  a  joint  stock  company  upon 
a  judgment  recorded  against  such  company,    or ' 
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against  a  public  officer  or  other  person  represent- 1    Ord.  xlil, 
ing  such  company ;  *        r  "".23-30. 

the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  "to  the  Court  or  a  judge  for  leave  to  issue  execution 
accordingly.  And  such  Court  or  judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  that  effect^  or  may  order  that  any  issue  or 
question  necessary  jto  determine  the  rights  of  the  parties 
shall  be  tried  in  any  of  the  ways  in  which  any  question  in  an 
action  may  be  tried.  And  in  either  case  such  Court  or  judge 
may  impose  such  terms  as  to  costs  or  otherwise  as  shall  be 
'just- 
Change  of  parties  by  death,  see  Ord.  XVn. 

24.  Every  order  of  the  Court  or  a  judge  in  any  cause  or  602.  [xMi  80.] 
matter  may  be  enforced  against  all  persons  bound  thereby  in  Orderaenforced 
the  same  manner  as  a  judgment  to  the  same  effect.  ^."  judgment. 

608. 

Orders  of  com- 
mitment under 
Debtors  Act. 


25.  An  order  of  commitment  under  the  Debtors  Act,  1869, 
shall  bear  date  on  the  day  on  which  such  order  was  made',  and 
shall  continue  in  force  for  one  year  from  such  date  and  no 
longer ;  but  it  may  be  renewed  in  the  manner  provided  for 
writs  of  execution  by  rule  20  of  this  order. 
■  26.  Any  person  not  being  a  party  to  a  cause  or  mcCtteTy  604.  [xiu.  21.] 
who  obtains  any  order  or  in  whose  favour  any  order  is  made,  Enforting 
shall  be  entitled  to  enforce  obedience  to  such  order  by  the  orders  by  or 

ijf-t  i.     J.  -L  A±  agamst  persons 

same  process  as  if  he  were  a  party  to  such  cause  or  matter  ;  not  parties  to 

and  any  person  not  being  a  party  to  a  cause  or  matter ,  against  an  action. 

whom  obedience  to  any  judgment  or  order  may  be  enforced, 

shall  be  liable  to  the  same  process  for  enforcing  obedience  to 

such  judgment  or  order  as  if  he  were  a  party  to  such  cause  or 

matter. 

27.  No  proceeding  by  auditd  quereld  shall  hereafter  be  606.  [zlii  2d.] 
used ;  but  any  P&rty  against  whom  judgment  has  been  given  Auditd  quereld 
may  apply  to  the  Court  or  a  judge  for  a  stay  of  execution  or  »<>*  *<>  *>«  «»ed, 
other  relief  against  such  judgment,  upon  the  ground  of  facts  exiiution  when 
which  have  arisen  too  late  to  be  pleaded ;  and  the  Court  or  just. 
judge  may  give  sach  relief  and  -upon  such  terms  as  may  be 

just. 

28.  Nothing  in  this  order  shall  take  away  or  curtail  any  eo6.  [xHi.  23.] 
right  heretofore  existing  to  enforce  or  give  effect  to  any  saving  eiist- 
judgment  or  order  in  any  manner  or  against  any  person  or  ing  righu 
property  whatsoever. 

29.  Nothing  in  this  order  shall  affect  the  order  in  which  607.  [xiit  24.] 
writs  of  execution  may  be  issued.  Order  ofissue. 

80.  If  a  mandamus,  granted  in  an  actioq  or  otherwise,  or   608.  [C.  L.  P. 
a  mandatory  order,  injunction,  or  judgment  for  the  specific     Act,  1864, 
performance  of  any  contract  be  not  complied  with,  the  Court  Enforcing 
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Ord.  XLIL, 
rr.  30-33.   . 

order  for  man- 
damus, injunc- 
tion, &c. 


e09.  [0.  L.  p. 
Aot,1860, 

f.88.] 

Enforcing 
orders  against 
corporations. 


or  a  jadge,  besides  or  instead  of  proceedings  against  the  dis- 
obedient party  for  contempt,  may  direct  that  the  act  required 
to  be  done  may  be  done  so  far  as  practicable  by  the  party  by 
whom  the  judgment  or  order  has  been  obtained,  or  some 
other  person  appointed  bv  the  Court  or  judge,  at  tiie  cost  of 
the  disobedient  party,  and  upon  tie  act  being  done,  the  ex- 
penses incurred,  may  be  ascertained  in  such  manner  as  the  * 
Conrt  or  a  judge  may  direct,  and  execution  may  issue  for  the 
amount  so  ascertained,  and  costs. 

Taken  from  Ck)mmon  Law  i^rocedure  Act,  1854, 8.74,  and  somewhat 
enlarged. 
See  Ord.  LITI.  for  actions  of,  and  applications  for,  mandamus. 

31.  Any  judgment  or  order  a^nst  a  corporation  wilfully 
disobeyed  may,  by  leave  of  the  Court  or  a  judge,  be  enforced 
by  sequestration  against  the  corporate  property,  or  by  attach- 
ment against  the  directors  or  other  officers  thereof,  or  by 
writ  of  sequestration  against  their,  property. 

This  is  taken  from  Ck)mmon  Law  Procedure  Act,  1860,  s.  33,  and  in 
addition  to  that  section  allows  sequestration  against  the  corporate 
property. 

Attachment  is  a  personal  remedy,  and  does  not  lie  against  a  cor- 
poration.   (Mackenzie  v.  Sligo  Railway  Co,,  9  C.  B.  250.) 

Sequestration.    (See  Ord.  XLITE.) 

Attachment    (See  Ord  XLIV.) 


610. 

[XIT.  1. 
amended.] 

Eiamiiiation  of 
judgment  • 
debtor  83  to 
debts  dae  to 
hinn 


II.— Discovery  in  Aid  op  ExEcunpN.* 

32.  When  a  judgment  or  order  is  for  the  recovery  or  pay- 
ment of  money,  the  party  entitled  to  enforce  it  may  apply  to 
the  Court  or  a  judge  for  an  order  that  the  debtor  liable  under 
such  judgment  or  order,  or  in  the  case  of  a  corporation  that 
any  officer  thereof  be  orally  examined,  as  to  whether  any  and 
what  debts  are  owing  to  the  debtor,  and  whether  the  debtor 
has  any  and  what  other  property  or  means  of  satisfying  the 
judgment  or  order,  before  a  judge  or  an  officer  of  the  Court  as 
the  Court  or  judge  shall  appoint ;  and  the  Court  or  judge 
may  make  an  order  for  the  attendance  and  the  examination 
of  ttuch  debtor,  or  of  any  other  person,  and  for  the  production 
of  any  books  or  documents. 


This  gives  the  power  of  cross-examination. 
V.  Strousberg  (C.A.),  16  Ch.  D.  8.) 


611. 

Examination  of 
any  party 
where  judg- 
ment not  for 
payment  of 
.  money.  • 


(Be^mblic  of  Costa  Rica 


B3.  In  case  of  any  judgment  or  order  other  than  f6r  the 
recovery  or  payment  of  money,  if  any  difficulty  shall  arise 
in  or  about  tne  execution  or  enforcement  thereof,  any  party 
interested  may  apply  to  the  Court  or  a  judge,  ana  the 
Court  or  judge  may  make  such  order  thereon  for  the  attend- 
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ance  and  examination  of  any  party  or  otherwise  as  may  be 
just. 

34.  The  costs  of  any  application  nnder  the  last  two  pre- 
ceding rules  or  either  of  them,  and  of  anj  proceedmgs 
ai:ising  from  or  incidental  thereto,  shall  be  in  the  discretion 
of  the  Court  or  a  judge,  or  in  the  discretion  of  such  oflScer 
as  in  role  32  mentioned,  if  the  Court  or  a  judge  shall  so 
direct. 


Ord.  XLII., 

rr.  33,  34. 

Ord.  XLIIL, 

rr.  1-5. 


612. 

Costs. 


ORDER  XLIIL 
I.  Wbits  of  Fibbi  Facias,  Elegit,  and 'Sequestration. 

1.  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  013,  r^ww  1 1 
force  and  eflfect  as  the  like  writs  have  heretofore  had,  and  p^^f^  ^^ 
shall  be  executed  in  the  same  manner  in  which  the  like  writs  elegit  con- 
have  heretofore  been  executed.  tinned. 

2.  Where  it  appears,  upon  the  return  of  any  writ  of /en\    614.  [C.  0. 
faciaSy  that  the  sheriff  or  other  officer  has  by  virtue  of  such-      ^^^^  ®0 
writ  seized,  but  not  sold,  any  goods  of  the  person  directed  to  ^nt  of  wn- 
pay  a  sum  of  money  or  costs,  the  person  to  whom  such  sum  ^^*^^^P^>^^' 
^f  money  or  costs  is  payable  shall,  immediately  after  such 

writ  with  such  return  shall  have  been  filed  as  of  record,  be  at 
liberty  to  sue  out  a  writ  of  venditioni  exponas. 

3.  Where  it  appears,  upon  the  return  of  any  writ  of  ^/Jm     6IU.  [C.  0. 
faeias  or  any  writ  pf  elegit,  that  the  person  against  whom     "**•  ^^'^ 
such  writ  was  so  issued  is  a  beneficed  clerk,  and  has  no  Y^^L^^^' 
goods  or  chattels,  nor  any  lay  fee  in  the  bailiwick  of  the  siastids,  or 
sheriff  to  whom  such  writ  was  directed,  the  per«?on  to  whom  sequestration. 
the  sum  of  money  or  costs  mentioned  in  sucn  writ  is  or  are 

payable  shall,  immediately  after  such  writ  with  such  return 
shall  have  been  filed  as  of  record*  be  at  liberty  to  sue  out  one 
or  more  writs  of  JJm  facias  de  bonis  ecclesiasticis,  or  one  or 
more  writs  of  sequestration. 

4.  Such  writs  as  in  the  last  preceding  rule  mentioned,     616.  [C.  0. 
when  sealed,  shall  be  delivered  to  the  Bishop,  to  be  executed      "^  ^^'^ 
by  him,  and  such  writs,  when  returned  by  the  Bishop,  shall  ^**^  executed. 
be  delivered  to  the  parties  or  solicitors  by  whom  respectively 

thev  were  sued  out,  and  shall  thereupon  be  filed  as  of  record 
in  the  Central  Office ;  and  for  the  execution- of  such  writs  the 
Bishop  or  his  officers  shall  not  take  or  be  allowed  any  fees 
other  than  such  as  are  or  shall  be  from  time  to  time  allowed  . 
by  lawful  authority. 

5.  Writs  of  venditioni  exponas,  distringas  nuper  vice  comitem,  eiT.  [xllii  2.] 
fieri  facias  de  bonis  ecclesiasticis,  sequestrari  facias  de  bonis  Writs  in  «id  of 
ecclesiastieis,  and  all  other  writs  in  aid  of  a  writ  o\' fi^eri  facias  f-f^-  ^^  ^'^i^**- 
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Ord.  xuii.,.   or  of  elegit,  may  be  issued  and  executed  in  the  same  casts 
r.  ^l*  ^T^u      ^^^  i"  ^he  same  maiiDer  as  heretofore. 

Ord.  XUV., 

rr.  1,  2.  As  to  these  yanoos  wlits,  see  Chitty's  Archbold's  Practice^  CIl,  M 
and  79.  • 

618.  [ziTlL  1.1      6.  Where  any  person  is  by  any  judgment  or  order  directed 
Writofseques-  to  pay  nioney  into  Court  or  to  do  any  other  act  in  a  limited 
*j"**»o^  ***'  *^""  ^^^^9  ^^^  ^^^^  ^^®  service  of  such  judgment  or  order  refuses 
o     ence.         ^  j.  neglects  to  obey  the  S'lme  according  to  the  exigency 
thereof^  the  person  prosecuting  such  judgment  or  order 
shall,  at  the  expiration  of  the  time  limited  for  the  perform- 
ance thereof,  be  entitled,  without  obtaining  any  order  for 
that  purpose,  to*  issue  a  writ  of  sequestration  against  the 
estate  and  effects  of  such  disobedient  person.    Such  writ  of 
sequestration  shall  have  the  same  effect  as  a  writ  of  seques- 
tration in  Chanciery  had  before  the  commencement  of  the 
principal  Act,  and  the  proceeds  of  such  sequestration  may 
be  dealt  with  in  the  same  manner  as  the  proceeds  of  writs  of 
sequestration  were  before  the  same  date  dealt  with  by  the 
Court  of  Chancery. 

The  issue  of  a  writ  of  sequestration  is  in  the  discretion  of  the  Court 
Leave  will  be  granted  when  a  writ  of /./a.  would  be  useless.  (Sncw 
V.  JBolton,  17  Ch.  D.  4330 

An  order  may  be  made  in  a  suit  in  the  Chancery  Division  to  enforce 
a  writ  of  sequestration  issued  by  the  Probate,  Divorce,  and  Admiralty 
Division.  *  {In  re  Blade.    Slade  v.  ^ulme,  18  Ch.  D.  653.) 

619. [zivii 2.]  7. -No  sifbpo&na  for  the  payment  of  costs,  and,  unless  by 
Not  for  costs  leave  of  .the  Court  or  a  judge,  no  sequestration  to-  enforce 
without  leave,   guch  payment,  shall  be  issueoL 


680.  [zUv.  1.]. 

Same  effect  as 
formerly. 

681.  [xUv.2.] 

Not  issued 
without  leave. 


ORDER  XLIV. 
Attachment. 

1.  A  writ  of  attachment  shall  have  the  same  effect  as  a 
writ  of  attachment  issued  out  of  the  Chancery  Division  has 
heretofore  had. 

2»  No  writ  of  attachment  shall  be  issued  without  the  leave 
of  the  Court  or  a  judge,  to  be  applied  for  on  notice  to  the 
party  against  whom  the  attachment  is  to  be  issued. 

Notice  to  the  party  is  imperativa    (Eynde  v.  Gould,  9  Q.  B.  D.  335.) 

Costs  are  in  the  discretion  of  the  Court  under  Ord.  LXV.  r.  1,  but 

should  "be  asked  for  on  the  application^   (Ahud  v.  Etches,  2.Ch.  D.  528.) 


Digitized  by 


Google 


Rides  of  the  Supreme  Ccmrty  1883. 


271 


Ord.  XLV., 

OEDER  XLV.  '-^ 

Attachment  of  Debts. 

1.  The  Court  or  a  judge  may,  upon  the  ex  parte  applica-    688.  [xIt.  8, 
tion  of  any  person  who  has  obtainm  a  jvdgment  or  order  for     amended.] 
the  recovery  or  payment  of  money,  either  before  or  ctfter  any  p^^^  d««  to 
oral  examination  of  the  debtor  lidble  tmder  such  judgment  of  jebtor^ft^m 
order^  and  upon  affidavit  by  himself  or  his  solicitor  stating  another  person. 
that  judgment  has  been  recovered,  or  the  order  made,  and 
that  it  is  still  unsatisfied,  and  to  what  amount,  and  that  any 
other  person  is  indebted  to  such  debtor,  and  is  within  the  . 
jurisdiction,  order  that  all  debts  owing  or  accruing  from  such 
third  person  (hereinafter  called  the  garnishee)  to  such  debtor 
shall  be  attaened  to  answer  the  judgment  or  order ;  and  by 
the  same  or  any  subsequent  order  it  may  be  ordered  that  the 
garnishee  shall  appear  before  the  Court  or  a  judge  or  an 
officer  of  the  Court,  as  such  Court  or  judge  shall  appoint,  to 
sliow  cause  why -he  should  not  pay  to  the  person  who  has 
obtained  such  judgment  or  order  the  debt  aue  from  him  to 
such  debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  or  order. 

Any  other  person.]  This  does  not  include  firms  described  hy  the 
partnership  names.    (  Walker  v.  Rooke,  6  Q.  B.  D.  631.) 

Debts  owing  or  accruing]  include-^ 

Rent  due  by  a  tenant.    {Mitchdl  v.  I^,  L.  B.  2  Q.  B.  259.) 

Debt  existing  but  not  payable  till  a  future  time.  {Sparks  v.  Founge, 
8  Ir.  C.  L.  251 ;  Tapp  v.  Jones,  L.  B.  10  Q.  B.  591.) 

Income  ascertiuned  to  be  the  debtor's  property,  e,g,,  in  the  hands  of 
a  reoeiyer  in  an  administration  suit.  (In  re  Cotoan's  Estate,  14  Ch.  D. 
638.)  But  not  unless  actually  in  his  hands  (WM  Y.-Stenton,  11 
Q.  B.  D.  518),  in  which  case  " In  re  Covxm^s  Estate!'  was  discussed. 

An  equitable  interest  in  an  annuity  payable  to  the  debtor  and 
another.    (^osA  v.  Pccwe,  47  L.  J.  (Q.B.),  766. 

But  do  not  include— 

A  verdict  for  unliquidated  dami^ges  where  judgment  not  signed. 
(Jones  V.  Thompson,  E.  B.  &  E.  63.) 

Salary  before  it  is  payable.    (Hall  v.  Pritchett,  3  Q.  B.  D.  215.) 

Compensation  or  purchase-money  in  respect  of  premises  for  which 
notice  to  treat  has  been  given.    (Richardson  v.  Elmit,  2  C.  P.  D.  9.) 

Nor  until  a  conveyance  has  been  signed,  or  at  least  tenderea  for 
execution.  (HowtU  v.  Metropolitan  District  Railway  Co.,  19  Ch.  D. 
.   508).  . 

Surplus  of  a  bankrupt's  estate  in  the  hands  of  an  official  assignee. 
(In  re  Hunter,  L.  K.  8  C.  P.  24.)  , 

Dividend  payable  by  assignee  in  bankruptcy.  (Boyse  v.  Simpson, 
8Ir.C.L.R.5&.) 

Money  in  hands  of  Registrar  of  County  Court,  paid  into  Court  on  a 
judgment.    (Dolphin  V.  Layton,  4  C.  P.  D.  130.) 

Money  paid  into  Court  by  executors  in  an  administration  suit. 
(Stevens  v.  Phelips,  L.  R.  10  Ch.  W.) 
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Ord.  XLV., 
rr.  1-^. 


628.  [»lT.  80 
Notice  of  order 
binding  on 
garnishee. 


ea4.  c»iv.  40 

When  debt  not 
disputed,  exe- 
cution may 


ew.  [xiv.  uo 

Where  liability 
disputed,  how 
tried. 


626.  [zlT.  60 

Where  debt 
claimed  by 
some  other 
person. 


627.  [xlT.  70 
Claim  to  be 
heard  and 
disposed  of. 


Garnishee  orders  may  be  obtained  in  the  District  Begistries  from 
the  Registrars,  or  may  be  granted  by  a  Master  of  the  Queen's  Bench 
Division.    (See  Ords.  LIV.,  r.  12,  and  XXXV.,  r.  6.) 

2.  Service  of  an  order  that  debts,  due  or  accruing  to  a 
debtor  liable  under  a  judgment  or  order,  shall  be  attached, 
or  notice  thereof  to  the  garnishee,  in  such  -manner  as  the 
Court  or  judge  shall  direct,  shall  bind  -such  debts  in  his 
hands. 

3.  If  the  garnishee  does  not 'forthwith  pay  into  Court  the 
amount  due  &6m  him  to  the  debtor,  liable  undei"  a  judgment 
or  order,  or  an  amount  equal  to  the  judgmiBut  or  order^  and 
does  not  dispute  the  debt  due  or  claimed  to  be  due  from 
him  to  such  debtor,- or  if  he  does  not  appear  upon  summons, 
then  the  Court  or  judge  may  order  execution  to  issue,  and  it 
may  issue  accordingly,  without  any  previous  writ  or  process, 
to  levy  the  amount  due  from  such  garnishee,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  or 
order. 

Garnishee  has  no  right  to  set-off  against  his  debt  money  owing  to 
him  by  judgment  creditor  (^Sampson  v.  Seaton  and  Beer  BaUway  Co,, 
L.  R.  10  Q.  B.  28) ;  but  he  may  set-off  money  owing  by  jud^ent 
debtor.    (Tapp  v.  Jones,  L.  R.  10  Q.  B.  593.) 

4.  If  the  garnishee  disputes  his  liability,  the  Court  or 
judge,  instead  of  making  an  order  that  execution  shall  issue, 
may  order  that  any  issue  or  question  necessary  for  deter- 
mining his  liability  be  tried  or  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried  or 
determined. 

5.  Whenever  in  proceedings  to  obtain  an  attachment  of 
debts  it  is  suggested  by  the  garnishee  that  the  debt  sought 
to  be  attached  belongs  to  some  third  person,  or  that  any 
third  person  has  a  lien  or  charge  upon  it,  the  Court  or  a 
judge  meLj  order  such  third  person  to  appear,  and  state  the 
nature  and  particulars  of  his  claim  upon  such  debt. 

As  to  solicitor's  lien  for  general  costs,  see  Hough  v.  Edwards,  1 
H.  &  N,  171. 

When  charging  order  obtained  under  ^  &  24  Vict.  c.  127,  s.  28. 
(BirchaU  v.  Pugin,lj,  R  10  C.  P.  897 ;  Earner  v.  Giles,  11  Ch.  D.  942.) 

6.  After  hearing  the  allegations  of  any  third  person  under 
such  order  as  in  Bule  5  mentioned,  and  of  any  other  person 
whom  by  the  same  or  any  subsequent  order  the  Court  or  a 
judge  may  order  to  appear,  or  in  case  of  such  third  person 
not  appearing  wh^n  oniered,  the  Court  or  judge  mav  order 
execution  to  issue  to  levy  the  amount  due  from  such  gar- 
nishee, or  any  issue  or  question  to  be  tried  or  determined 
according  to  the  preceding  Eul^s  of  this  Order,  and  may  bar 
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the  claim  of  such  third  person,  or  make  such  other  order  as 
such  Court  or  judge  shall  think  fit,  upon  such  terms,  in  all 
cases,  with  respect  to  the  lien  or  charge  (if  any)  of  such  third 
person,  and  to  costs,  .as  the  Court  or  judge  shall  think  just 
and  reasonable. 

Bade  v.  Winser,  47  L;  J.  (QxB.),  584. 

7.  Payment  made  by  or  execution  levied  upon  the  garnishee 
under  any  such  proceeding  sis  aforesaid  shall  -be  a  yalid  dis- 
charge to  him  as  against  the  debtor,  liable  under  a  ju^ment 
or  order,  to  the  amount  paid  or  levied,  although  such  pro- 
ceeding, may  be  set  aside,  or  tjie  judgment  or  order  reversed. 

8.  There  shall  be  kept  by  the  proper  officer  a  debt  attach- 
ment book,  and  in  sucn  book  entries  shall  be  made  of  the 
attadhment  and  proceedings  thereon,  with  names,  dates, 
and  statements  of  the  amount  recovered^  and  otherwise ;  and 
copies  of  any  entries  made  therein  may  be  taken  by  any 
person  upon  application  to  the  proper  omcer." 

9.  The  costs  of  any  application  for  an  attachment  of  debts, 
and  of  any  proceedings  arising  from  or  incidental  td  such 
application,  shall  be  in  the  discretion  of  the  Court  or  a 
jwdge. 


Ord.  XLV., 

rr.  6-9. 

Ord.  XLVI., 

r.  1. 


628.  [±tf,  8.] 

Garnishee  on 
payment,  dis- 
charged of  his 
debt. 

629.  fzlT.  9.] 
Book  (or 
entri^. 


680.  [zlT.  10.] 
Costs. 


ORDER  XLVI. 

Chabging  Ordebs,  Distringas,  and  Stop  Orders; 

1.  An  order  charging  stock  or  shares  may  be  made  by   681.  [xlvL  l.] 
any  Divisional  Court  or  by  any  judge,  and  the  proceedings  Order  charging 
for  obtaining  such  order  shall  be  such  as  are  directed,  and  **<>«^»  *^- 
the  effect  shall  be  such  as  is  provided,  by  the  Acts  1  &  2 
Vict.  c.  110,  ss.  14  and  15,  and  3  &  4  Vict.  c.  82,  s.  1. 

Charging  orders  absolute  cannot  be  made  by  Masters  of  the  Queen's 
Bench  ZMvision  or  District  Beg^trard,  but  charging  orders  nisi  may 
be.    (Ord.-  XXXV.,  rr.  6,  6  ;  Ord.  LIV^  r.  12.) 

By  1  &  2  Vict.  c.  110,  s.  14 :  **  K  any  person  against  whom  any  judg- 
ment shall  have  been  entei^  up  in  any  of  Her  TdBJesWs  superior 
Ck)urts  at  Westminster  shall  have  any  Government  stook,  funds,  or 
annuities^  or  any  stock  or  shares  of  or  in  any  public  company  in  Eng- 
land (whether  incorporated  or  not),  standing  in  his  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawfol 
for  a  judge  of  one  of  tiie  superior  Courts,  on  the  ajpplication  of  any 
judgment  creditor,  io  order  that  such  stock,  funds,  annuities,  or  shares, 
or  such  of  them  or  such  part  thereof  respectiyely  as  he  shall  think  fit, 
shall  stand  charged  with  the  payment  of  the  amount  for  which  'judg- 
ment shall  liaYe  been  so  recovered,  and  interest  thereon,  and  such 
order  shall  entitle  the  Judgment  (creditor  to  all  such  remedies  as  he 
wo;ild  have  been  entitled  to  if  such  charge  had  been  made  in  his  favour 
by  the  judgment  debtor :  provided  that  no  proceedings  shall  be  taken 

T 


Stock  and 
shares  in  public 
funds  and 
public  com- 
panies belong- 
ing to  a  judg- 
ment debtor 
maj  be  charged 
by  order  of  a 
judge. 
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Oyd.  XLVL, 
r.  1. 


Order  in  the 
first  instance 
e^  parte,  and 
on  notice  to 
the  bank  or 
company  to 
operate  as  a 
disMngas. 


Order  absolute. 


Extension  of 
1  &  2  Vict, 
c.  110,  8.  14, 
to  reversion- 
ary interests, 


and  stocks  in 
name  of  the 
Acconntant- 
Qeneral. 


to  have  the  benefit  of  such  charge  until  after  the  expiration  of  six 
calendar  months  from  the  date  of  such  order." 

As  to  the  effect  of  the  six  months*  proviso;  see  WoMs  v.  Jeffryes, 
20  L.  J.  (Oh.)  659,  below. 

Bv  s.  15 :  "  Every  order  of  a  judge  char.ging  any  Government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  in  any  public  company 
under  this  Act,  shall  be  made  in  the  first  instance  ex  parte,  and  with- 
out any  notice  to  the  judgment  debtor,  and  shall  be  an  order  ta  show 
cause  only ;  and  such  order,  if  any  Government  stock,  funds,  or  an- 
nuities standing  in  the  name  of  tiie  judgment  debtor  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  is  to  be  affected  by  such 
order,  shall  restrain  the  Governor  and  -Company  of  the  Bank  of  Eng- 
land* from  permitting  a  transfer  of  such  stock  in  the  meantime,  and 
until  such  order  shall  be  made  absolute  or  discharged;  and  if  any 
stock  or  shares  of  or  in  any  public  companv  standing  in  the  name  of 
the  judgment  debtor  in  his  own  right,,  or  in  the  name  of  any  person  in 
trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  sludl  in  like 
manner  restrain  such  pu]^lic  eompcmy  from  permitting  a  transfer 
thereof ;  and  that  if,  after  notice  of  such  order  to  the  person  or  persons 
to  be  restrained  thereby,  or  in  case  ef  corporations  to  any  authorized 
agent  of  such  corporation,  and  before  the  same  order  shall  be  dis- 
charged or  made  absolute,  such  corporation  or  person  or  persons  shall 
permit  any  such  transfer  to  be  made,  then  and  in  such  case  the  cor- 
poration or  person  or  persons  so  peormitting  such  transfer,  shall  be 
liable  to  the  judgment  creditor  for  the  value  or  amount  of  the  property 
so  charged  and  so  transferred,  or  such  part  thereof  as  may  be  sufficient 
to  satisfy  his  judgment;  and  that  no  disposition  of  the  judgment 
debtor  in  the  meantime  ^11  be  valid  or  effectual  as  against  the  judg- 
ment creditor;  and  further,  that,  unless  the  judgment  debtor  shidl, 
within  a  time  to  be  mentioned  in  such  order,  show  to  a  judge  of  one 
of  the  said  superior  Ck)urts  sufficient  cause  to  the  contrary,  the  said 
order  shaU,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his 
attorney  or  agent,  be  made  absolute :  provided  that  any  such  judge 
shall,  upon  the  application  of  the  juagment  debtor,  or  any  person 
interested,  have  ftu]  power  to  discharge  or  vary  such  order,  and  to 
award  sudi  coste  upon  such  application  as  he  may  think  fit.*' 

By  3  &  4  Vict.  c.  82,  s.  1 :  "I.  Whereas,  by  an  Act  passed  Q  &.2 
Vict.  c.  nO]  it  was,  amongst  other  things,  enacted  [recitiDg  &  14],  and 
whereas  .doubts  have  be^  entertained  whether  the  said  provisions 
extend  to  the  cases  hereinafter  mentioned,  now  tJlerefore,  be  it  de-  . 
clared  and  enacted,  that  the  aforesaid  provisions  of  the  said  Act  shall 
be  deemed  and  taken  to  extend  to  the  mterest  of  any  judgment  debtor, 
whether  in  possession-,  remainder,  or  reversion,  and  whether  vested  or 
contin^t  as  well  in  any  such  stocks,  funds,  annuities  or  shares  as 
aforesaid,  as  also  in  the  mvidends,  inteorest,  or  annual  produce  of  any 
such  stock,  funds,  annuities,  or  shares,  and  whenever  any  such  judg- 
ment debtor  shall  have  any  estate,  right,  titlei,  or  interest  vested  or 
contingent  in  possession,  remainder  or  reversion,  on,  to,  or  out  of  any 
such  stocks,  fimds,  annuities,  or  shares  as  aforesaid,  wMch  now  are  or 
shall  hereafter  be  standing  in  the  name  of  the  Accountant-Cteneral  of 
the  Court  of  Chancery  or  the  Accountant-General  of  the  Court  of  Ex- 
chequer, or,  in,  to,  or  out  of  the  dividends,  interest,  or  annual  produce 
thereof,  it  diall  be  lawful  for  such  judge  to  make  any  order  as  to  such 
stock,  funds,  annuities,  or  shares,  or  the  interest,  dividends,  or  annual 
produce  thereof,  in  the  same  way  as  if  the  same  had  been  standing  in 
the  name  of  a  trustee  of  such  judgment  debtor:  provided  always, 
that  no  order  of  any  judge  as  to  any  stock,  funds,  annuities,  or  shares 
standing  in  the  name  of  the  Accountant-General  of  the  Court  of  Chan- 


Digitized  by 


Google 


Bules  of  the  Supreme  Cau/rt,  1883.  275 


cery^  or  the  Aooountani-Oeneral  of-  the  Court  of  Exchequet^.or  as  to    Ord.  XLVI., 
the  interest,  diyidends,  or  annnal  prodace  thereof,  shall  prevent  the       n-  h  2* 

Goyemor  and  Company  of  the  Bank  of  England  from  permitting  any   

transfer  of  such  stocks,  fands,  annuities,  or  shares,  or  payment  of  the 
interest,  dividends,  or  annnal  prodace  thereof,  in  such  manner  as  the 
Court  of  Chancery  or  the  Court  of  Exchequer  respectiyely  may  direct, 
*  o»shall  have  any  greater  effect  than  if  snch  debtor  had  charged  such 
stock,  funds,  annuities,  or  shares,  or  the*  interests,  dividends,  orannual 
produce  thereof,  in  favour  of  the  judgment  creditor,  witii  the  amount 
of  the  sum  to  be  mentioned  in  such  order." 

Under  s.  24  Judicature  Act,  1873,  all  equitable  and  legal  rights  will 
be  administered  alike  by  any  judge  of  any  division. 

As  to  priority  of  a  charging  order  over  a  prior  equitable  assignment. 

In  Watts  V.  Porter,  8  E.  &  B.  743,  the  majority  of  the  Court  held 
that  stock  standing  in  the  name  of  trustees  for  the  jadgment  debtor,  but 
which-  hd  had  mortgaged,  though  no  notice  of  the  mortgage  given 
to  the  trustees,  might  be  charged  so  as  to  give  the  judgment  creditor 
priority  over  tiie  mortgagee,  on  the  principle  of  a  purchaser  without 
notice  of  a  prior  incumbrance,  Erie,  J.,  holding  that  all  that  was  avail- 
able for  the  charging  order  to  operate  on  is  the  judgment  debtor's 
interest  in  the  stock  on  which  he  could  make  a  lawful  charge.  Siibser 
quent  oases'have  confirmed  the  view  of  Erie,  J.,  and  practically  over- 
ruled the  decision  of  the  majority  in  that  case.  (See  Pickering  v, 
jyracombe  BaUway  Co,,  L.  B.  3  C.  P.  236;  Rdbirmn  r,  NesbiU,  Und. 

Iq  Pinnock  y.  BdHey,  23  Ch.  D.  497,  a  person  entitled  to  a  share  of 
money  in  Court,  mortgaged  his  interest  first  to  3.,  and  afterwards  to 
D.,  without  notice  of  B.'s  incumbrance,  D.  gav6  notice  to  the  trustees, 
and  subsequently  B.  obtained  a  stop  order,  held  that  on  payment  of 
the  ftmd  into  Court  the  Court  took  upon  itself  the  trusteeship,  and  B. . 
having  been  the  first  to  perfect  his  security  was  entitled  to  rank  in 
priority  to  D. 

Whote,  in  the  case  of  an  equitable  assignment,  there  is  reserved  a 
contingent  interest  to  the  judgment  debtor,  that  is  within  the  3  &  4 
Vict  c.  82,  a  1,    (Cragg  v.  Taylor,  L.  B.  2  Ex.  131.) 

But  the  interest  must  be  in  the  stock,  and  not  merely  in  the  pro- 
ceeds.   (Dixon  v.  Wrmch,  L.  R  4  Ex.  154.) 

A  charging  order  when  made  absolute  operates  from  the  making  of 
the  order  niffl.    (SoZy  v^^Btorry,  L.  B.  3  Ch.  452.) 

Notwithstanding  a  charging  order  on  the  dividends  of  stock  in  the 
Bank  of  England,  the  bank  is  bound  to  pay  the  dividends  to  the  legal 
owners,  and  they  are  to  apply  the  dividends  according  to  the  judge's 
order.    (ChwchUl  v.  Bank  of  England,  11  M.  &  W.  323.) 

But  when  the  charging  order  is  on  stock  slanding  in  the  names  of 
the  Accountant-G^n^al,  the  judgment  creditor  may  obtain  an  order ' 
stopping  the  payment  of  divid^ds,  even  during  the  six  months  men- 
tioned in  s.  14  of  the  first  Act 

A  charging  order  can  only  be  made  for  an  ascertained  sum,  and  not 
for  costs,  chaorges.  or  e}roensee  until  they  have  been  taxed.  (Widgery 
y.  T^i)p€r  (CAT),  6  Ch.  D.  364.) 

But  it  may  be  made  in  respect  of  a  judgment  debt  payable  on  a 
future  day.    (BagnaU  v.  Carlton,  6  Ch.  D.  130.) 

2.  No  writ  of  distringas  shall  hereafter  be  issued  under  68S.  [zlvi  2.] 
the  Act  5  Vict  c,  5,  s.  5. 

The  section  referred  to  transferred  to  the  Court  of  Chancery  the 
power  formerly  exerdsed  by  the  Equity  side  of  the  Court  of  Exchequer 
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Ord.  XLVI^ 
rr.  2-9. 


688.  [zlvi.  8.] 

Mean  Id  g  of 
"  company  "■ 
and  «*  stock." 


684.Czlvi.4.] 

Affidavit  by  ' 
person  claim- 
ing interest. 


685.  [xM.  6.] 
Address,  &c 

•686.  [xlvL  6.] 
Notices  sent  by 
post. 


687.  [xlvL.6.] 

Alteration  of 
address. 


688.  [zlTi  7, 
8,  amended.] 

Service  on 
company 
equivalent  to 
distringas. 


6Se.  [zlvL  9, 
amended.] 

Notice  may  be 
withdrawn  or 
discharged. 


of  issning  a  writ  of  distringas,  by  which  the  Bank  of  England  was 
restrainea  from  parting  with  stock,  or  shares,  or  dividends.  The  writ 
was  similar  to  a  writ  of  fi.  fa.  in  the  formal  parts,  and  was  directed  to 
the  Sheriff  of  Ijondon. 

3.  In  the  following  Eules  of  this  Order  the  expression  . 
"  Company  "  includes  the  Grovemor  and  Company  of  the  Ban*k 
of  England  and  any  other  public  company,  whether  incor- 
porate or  not,  and  the  expression  "  stock  "  includes  shares, 
securities,  and  money. 

4.  Any  person  claiming  to  be  interest^ .  in  any  stock 
standing  in  the  books  of  a  Company  may,  on  an  affidavit  by 
himself  or  his  solicitor  in  the  Form  No.  27  in  Appendix  B., 
with  such  -variations  as  circumstances  may  require,  and  on 
filing  the  same  in  the  Central  Office  with  a  notice  in  the 
Form  No.  22  in  the  same  Appendix,  with  such  yariations  as 
circumstances  may  require,  and  on  procuring  an  office  copy 
of  the  affidavit  and  a  duplicate  of  the  filed  notice  authenti- 
cated by  the  seal  of  the  Central  Office,  serve  the  office  copy 
and  duplicate  notice  on  the  Company, 

5.  Tnere  shall  be  appended  to  the  affidayit  a  note  stating 
the  person  on  whose  behalf  it  is  filed,  and  to  what  address 
notices  (ii  any)  for  that  person  are  to  be  sent. 

6.  All  such  notices  shall  be  deemed  to  have  been  duly  sent 
if  sent  through  the  post  by  a  prepaid  letter  directed  to  that 
person  at  the  address  so  stated  or  at  any  such  substituted 
address  as  hereinafter  mentioned,  whether  the  person 'to 
whom  the  notice  is  sent  is  living  or.  not.   * 

7.  The  address  so  stated  may,  from  time  to  time,  be  altered 
by  the  person  by  or  on  whose  behalf  the  affidavit  is  filed, 
but  no  notice  sent  by  post  before  the  alteration  to  the  ad- 
dress originally  given  or  for  the  time  being  substituted 
therefor  shall  be  aflfected  by  any  subsequent  alteration. 
Any  such  alteration  of  address  may  be  made  by  service  of  a 
memorandum  thereof  on  the  Company  in  the  manner  re- 
quired for  service  of  a  notice  under  this  order. 

-  8.  The  service  of  the  office  copy  of  the  affidavit  and  of  the 
duplicate  of  the  filed  notice  shali  have  the  same  force  and 
efiect  a^ain^t  the  Company  as  a  writ  of  distringas  duly  issued 
under  the  Act  5  Vict.  c.  5,  s.  5,  would  have  had  against  the 
Bank  of.  England  if  these  Bules  had  not  been  made. 

Eenewal  every  five  years  as  in  the  former  rule  8  is  no  longer  required. 

9.  A  notice  filed  under  Rule  4  of  this  Order  may  at  any 
time  be  withdrawn  by  the  person  by  whom  or  on  whose 
behalf  it  was  given,  on  a  written  request  signed  by  him,  or 
its  operation  may  be  made  to  cease  by  an  order  to  be 
obtained  by  motion  on  notice  or  by  petition  or  by  Summons 
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at  Chambers  duly  served  by   any  other  person  clisiiming    Ord.  xlvl, 
to  be  intei^ested  in  the  stock  spught  to  be  affected  by  the      >*'•  d-12. 
notice. 

10.  If,  whilst  a  notice  filed  under  Eule  4  of  this  Ordeir  e40.[xlYL  10.] 
continues  in  force,  the  Company  on  whom  it  is  served  receive  Company,  on 
from  the  person  in  whose  name  the  stock  specified  in  the  jequ^tto 
notice  is  standing,  or  from  some  person  acting  on  his  behalf  bo^/to  re- 
or  representing  nim,  a  request  to  permit  the  stock  to  be  fuse  for  more 
.transferred  or  to  "pay  the  dividends  thereon,  the  Company  ^^  ®^g*^* 
shall  not,  by  force  or  in  consequence  of  the  service  of  the     ^^ 
notice,  be  authorised,  without  the  order  of  the  Court  or  a 
udge,  to  refuse  to  jpermit  the.  transfer  to  be  made  or  to  with- 
old  the  payment  of  the  dividends  for  more  than  eight  days    • 
after  the  date  of  the  request. 

The  party  who  ha&  seryed  the  notice,  on  being  informed  by  the  bank 
of  a  requesj;  for  transfer  made  by  the  owner  of  the  stock,  may  obtain 
ex  parte  an  interim  i^jmiction  restraining  the  transfer  till  after  the  Amendment  of 
motion  for  injunction  can  be  heard,  notice  of  the  interim  injunction  notice, 
being  served  on  the  legal  owners  c^  i^e  stock.  (In  re  BlaMei/s  Trusts,  4 
23Ch.D.649.) 

IL  If  the  person  who  files  a  notice  under  Hule  4  of  this  641.  [zIyL  ii] . 
Order  desires  to  correct  the  description  of  the  stock  referred  Filing  and 
to  iu  the  filed  notice,  he  may  file  an  amended  notice  and  »erving 
serve  on  the  Companv  a  duplicate  thereof  sealed  with  the  notice.*^ 
seal  of  the  Central  ofoce,  and  iu  that  case  the  service  of  the 
notice  shall  be  deemed  to  have  been  made  on  the  day  on 
which  the  amended  duplicate  is  so  served. 

12.  Where  any  monies  or  securities  are  in  Court  to  the     642.  [a  0. 
general  <5redit  of  any  cause  or  matter,  or  to  the  accoimt  of      ^'^  ^'^ 
any  class  of  persons,  and  an  order  is  made  to  prevent  the  ^***^^*l?^!x- 
transfer  or  payment,  of  such  monies  or  securities,  or  any  part  "^er.  ^     ^ 
thereof,  without  notice  to  the  assignee  of  any  person  entitled 
in  expectancy  or  otherwise  to  any  share  or  portion  of  such 
monies  or  securities,  the  person  by  whom  any  such  order 
shall  be  obtained  cm  the  shares  of  such  monies  or  securities 
afiected  by  such  order  shall  be  liable,  at  the  discretion  of 
the  Court  or  a  judge,  to  pay  any  costs,  charges,  and  expenses 
which,  by  reason  of  any  such  order  having  been  obtained, 
shall  be  occasioued  to  any  party  to  the  cause  or  matter,  or 
any  persons  interested  in  any  such  monies  or  securities. 

The  word  on,  printed  in  italics  in  the  above  rule,  is  printed  or  in  the 
Consolidated  Orders,  sec  also  Darnell's  Ohancery  Practice,5th  ed.  p.  1545. 
If  thiB  intention  had  been  to  alter  the  meaning  of  the  rule  it  is  hardly 
likely  it  would  have  been  done  in  this  way,  as  in  that  event  the  woros 
"  on  the  shares  of  such  moneys  or  securities  affected  by  such  order  " 
are  unnecessary ;  whereas  in  the  former  rule  they  were  introduced  to 
allow  the  judge  in  his  discretion  to  charge  the  costs  on  the  fundi 
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Ord.  XLVI., 

r.  13. 
Ord.  ;^LVII., 

rr.  1-3. 

Ord.  XLVm., 

r.  1. 

e48.  [C.  0. 

ZZ¥i2.] 
Persons  un- 
affected need 
not  be  served. 


Rules  of  the  Supreme  C<mi,  1883. 


13.  Any  person  presenting  a  petitioner  taking  out  a  sum- 
mons for  any  such  order  as  aforesaid  shall  not  be  required  to 
serve  such  petition  or  summons  upon  the  parties  to  the 
cause  or  matter,  or  upon  the  persons  interested  in  such  parts 
of  the  monies  or  securities  as  are  not  sought  to  be  affected 
by  any  such  order. 


OEDEE  XLVn. 

Writ  of  Possession. 

64iCxl7iiii.]  1.  A  judgment  or  ordeK  that  a  party  do  recoyer  possession 
Writ  of  posses-  of  any  land  may  be  enforced  by  writ  of  possession  in 
sioDofiand.      manner  before  the  commencement   of  the  principal  Act 

used  in  actions  of -ejectment  in  the  Superior  Courts  of 

Common  Law. 

*     Judgment  in  foreclosure  action  does  not  entitle  plaintiff  to  a  writ  of 
.possession.    (  Wood  v.  Wheater,  22  Ch.  D.  28L) 
See  jOrd.  XLII.,  r.  6,  ante. 


645.[xl7iii2.] 

No  fresh  order 
necessary  after 
judgment 
directing  pos- 
session to  be 
given  up. 

.646.  [C.  X.  P. 

Aot,  1868, 

1.  187.] 

Separate  writs 
for  land  and 
costs  if  re- 
quired. 


2.  Where-  by  any  judgment  or  order  any  person  therein 
named  is  directed  to  deliver  up  possession  of  any  lands  to 
some  other  person,  the  person  prosecuting  such  judgment  or 
order  shall,  without  any  order  for  that  purpose,  be  entitled 
to  sue  out  a  writ  of  possession  on  filing  an  affidavit  showing 
due  service  of  such  judgment  or  order  and  that  the  same  has 
not  been  obeyed. 

3.  Upon  any  judgment  or  order  for  the  recovery  of  any 
land  and  costs,  there  may  be  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  possession  and  for  the 
costs  at  the  election  of  the  successful  party. . 


OKDER  XLVm. 

Wbit  of  Delivery. 

647.  [xUx.  1,        1.  Where  it  is  sought  to  enforce  a  judgment  or  order  for 

amended.]     the  rooovory  of  any  property  other  than  land  or  money  by 

Delivery .ef       writ  of  delivery,  the  Court  or  a  judge  may,  upon  the  appli- 

thXhSd****''^  cation  of  the  plaintiff,  order  that  execution  rfiall  issue  for 

the  delivery  of  the  property,  without  giving  the  defendant 

the  option  of  retaining  tiie  property,  upon  paying  the  viJue 

assessed,  if  any,  and  that  if  the  property  cannot  be  found, 

and  imless  the  Court  or  a  judge  shall  otherwise  order,  the 

sheriff  shall  distrain  the  defendant  by  all  his  lands,  and 
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chattels  in  the  sheriflfs  bailiwick^  till  the  defendant  deliver   Ord.  XLViu., 
the  property ;  or  at  the  option  of  the  plaintiff^  that  the  sheriff       ^r.  i,  2. 
cause  to  be  made  of  the  defendant's  goods  the  assessed  value,    ^^.^^2^'* 


if  any,  of  the  property. 

Taken  from  Common  Law  Procedure  Act,  1854^  s.  78,  and  Mercantile 
Law  Amendment  Act,  1856,  &  2. 

2.  A  H^rit  oif  delivery  shall  be  in  the  Form  No.  10  in 
Appendix  H. ;  and  when  a  writ  of  delivery  is  issued,  the 
plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execu- 
tion, be*  entitled  to  have  made  of  the  defendant's  goods  the 
damages  and  costs  awarded,  (tnd  interest 

Ck>mmon  Law  Procedure  Act,  1854,  s.  78. 


wVO* 

(0.  L.  p.  A, 
1S54,1.78.} 

Same  or 
separata  writ 
for  damages, 
costs,  and 
interest. 


,649.  pi  1.3 

Transfer  by 
Lord  Chan- 
cellor from 
one  diyision  ta 
another,  or 
f^rom  one  jadge 
to  another  of 
Chancery  Diri- 


ORDER  XLIX,     . 

Transpebs  and  Consolidation. 

1.  Causes  or  matters  may  be  transferred  from  one  Division 
to  another  of  the  High  Conrt  or  from  one  judge  to  another 
of  the  Chancery  Division  by  an  order  of  the  Lord  Chan- 
cellor, provided  that  no  transfer  shall  be  made  from  or  to 
any  Division  without  the  consent  of  the  President  of  the 
Division. 

An  action  can  only  be  transferred  from  one  jad^  of  the  Chancery 
Division  to  another  by  order  of  the  Lord  Chancellor:^  If  all  parties 
consent,  a  written  application  to  his  secretary^  accompanied  by  the 
written  consent  of  all  parties,  is  all  that  is  required.  "When  all  parties 
do  not  consent,  the  application  must  be  inaae  to  the  Lord  Chancellor 
in  Court    (See  Memorandum,  1  Ch.  D.  41,' and  cases,  pp.  11, 12,  ibid.^ 

A  judge  of  the  Court  of  Appeal  may,  at  the  request  of  the  Lora 
Chancellor,  act  for  any  other  judge  in  case  of  absence  under  Judicature 
Act,  1873,  B.  61  (Vhajman  v.  Real  Property  Truet  Co,,  7  Ch.  D.  732), 
and  any  judge  of  the  High  Court  may  act  in  interlocutory  matteip  for 
another  judge  during  absence  or  during  a  vacancy. 

See  also  r.  4  of  this  order. 

2«  In  the  Chancery  Division  a  transfer  of  a  cause  or  matter    660.  pi  la.]  ] 
from  one  judge  to  another  may  by  the  same  or  a  separate  Transfer  for 
order  be  ordered  to  be  made  or  to  be  deemed  to  have  been  pnri>o«6  of 
made  for  the  purpose  only  of  hearing  or  of  trial,  and  in  such  cun°*  ^^dm^ 
case  the  original  and  any  further  hearing  shall  take  place  tion.*^*^    ^' 
before  the  judge  to  whom  the  cause  or  matter  shall  oe  so 
transferred;  but  all  other    proceedings   therein,  whether 
before  or  after  the  hearing  or  trial  of  the  cause  or  matter, 
shall  be  taken  and  prosecuted  in  the  same  manner  as  if  such 
cause  or  matter  had  not  been  transferred  from  the  judge  to 
whom  it  was  assigned  at  the  time  of  transfer,  and  as  if  such 
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Ord.  XLIX., 
rr.  2-6. 


661.  [li  2.] 

From  one  divi- 
sion to  another 
by  l^ourt. 


662. 

Particnlar 
application. 


'668.|U2a.] 

Where  drder 
made  for  wind- 
ing-up of  com- 
pany or  ad- 
ministration. 


654. 

Administration 
summonses  re- 
lating to  same 
estate. 


judge  had  given  or  made  the  jadgment  or  order y  ifany, 
therein,  unless  the  judge  to  whom  the  oause  or  matter  is 
transferred  shall  direct  that  any  further  proceedings  therein, 
before  or  after  the  hearing  or  trial  thereof,  shall  be  taken  and 
prosecuted  betbre  himself  or  before  an  official  referee  or 
special  referee. 

3.  Any  cav^  or  matter  may,  at  any  stage,  be  transferred 
from  one  division'  to  another  by  an  order  made,  by  the 
CoiiTt  or  any  judge  of  the  division  to  which  the  cause  or 
matter  is  assigned :  Provided  that  no  such  transfer  shall  be 
made  without  the  consent  of  the  President  of  the  Division 
to  whicli  the  cause  or  matter  is  proposed  to  be  transferred. 

Although  in  some  cases  when  a  defendant  in  his  counter-claim  asked 
for  relief  in  matters  specially  assigned  to  the  Chancery  Division,  the 
Court  has  ordered  a  transfer  to  that  division  (HiUman  v.  Mayhew, 
1  Ex.  B.  132;  EoOaujay  v.  York,  2  Ex.  D.  833) ;  a  defendant  has  no 
right  to  obtain  a  transfer  by  setting  up  such  a  counter-claim.  (Storey 
V.  WiKWfc  (C.  A),  4  Q.  B.  D.  289.) 

4.  A  particular  application  in  any  cause  or  matter  may  by 
the  direction  of  the  Lord  Chancellor  be  heard  and  disposed 
of  by  any  jud^e  of  the  High  Court  who  shall  consent  so  to  do, 
to  whatever  Division  or  judge  such  cause  or  matter  may  have 
been  assigned. 

5.  When  an  order  has  been  made  by  any  judge  of  the 
Chancery  Division  for  the  winding-up  of  any  company,  or 
for  the  administration  of  the  assets  of  any  testator  or  in- 
testate, the  jud^e  in  whose  Court  such  winding-up  or  admi- 
nistration sh^l  be  pending  shall -have  power,  without  any 
further  consent,  to  order  tne  trafisfer  to  such  judge  o^  any 
cause  or  matter  pending  in  any  other  Court  or  Division 
brought  or  continued  by  or  against  such  company,  or  by  or 
against  the  executors  or  administrators  of  the  testator  or 
intestate  whose  assets  are  being  so  administered,  as  the 
case  may  be. 

This  does  not  gjve  power  to  a  judge  of  the  Chancery  Division  to 
transfer  an  action  in  the  same  Division ;  this  can  only  be  done  under 
r.  1.    (/n  re  Madras  Irrigation  and  Carnal  Co.,  IB  Ch.  D.  702.) 

Proceedings  stayed  and  action^transferredj  even  when  sq  order  nisi 
for  judgment  had  been  made,  but  judgment  not  signed.  (In  re  Stubb^ 
Estate^  Hamon  v.  Stvbbs,  8  Ch.  D.  154.) 

An  action  against  an  executor  on  a  mere  personal  liability  will  not 
be  transferred  (ChojmaniT.  Mason,  40  L.  T.  (N.  S.)  678)  unless  the 
estate  is  in  some  way  concerned,  e.g,  an  action  of  devastavit.  (In  re 
!ZVm7n«,  47  L.  J.  (Ch.)  831.) 

6.  When  any  summons  under  Order  LV.,  Eules  3  and  4, 
shall  have  been  marked  with  the  name  of  a  judge  other 
than  the  judge  by  Rule  11  of  the  same  Order  prescribed, 
such  last-mentioned  judge  shall,  unless  cause  shall  appear 
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toThim  to  the  contrary,  without  any  further  consent^  order  I   ord.  tux., 
tlie  transfer  to  such  judge  of  the  summons  so  iinproperlyl  .  "^-^-s* 
marked.  |  ^'  ^> "'  ^- 

7.  Any  cause  or  matter  transferred  from  any  other  Divi-     665.  pL  8.] 
sion  to  the  Chancery  Division,  shall,  by  the  order  directing  Cauaes  trans-  * 
the  transfer,  be  assigned  to  one  of  the  judges  of  that  Divi-  ^erred  to  chan- 
sion  to  be  named  in  the  order.  to'be'^S^ 

The  former  rule  applied  to  the  Probate  Diyision  also.  ^^  J^^^- 

8.  Causes  or  matters  penAinq  in  the  sams  Division  may     666.  |U4:] 
be  consolidated  by  order  of  the  Court  'or  a  judge  in  the  consoUdation' 
manner  in  use  before  the  commencement  of  the  Principal  of  actions.  * 
Act  in  the  Superior  Courts  of  Common  Law. 

Oonsolidatiop  oilers. were  made  under  the  old  practice  where  the 
cause  of  action  and  defence  were  prtind  facie  the  same^  either  when 
the  actions  were  between  the  same  parties  or  otherwise^  and  generally 
provided  for  the  stay  of  proceedings  in  all  actions  but  one;  and  when 
the  actions  were  by  one  plaintiff  against  several  defendants^  the  de-^ 
fendantB  in  the  other  actions  were  usually  bound  by  the  order  by  the 
result  of.  the  first  trial ;  but  after  one  action  had  resulted  in  a  verdict 
for  the  defendant,  the  Court  would  not  restrain  the  plaintiff  from 
trying  a  second  action  when  he  shewed  that  he  had  obtained  fresh 
evidence.    (See  Doyle  v.  Douglas,  .4-B.  &  Ad.  541) 

In  Amos  v.  Chadvnck,  4  Oh.  B.'  869^  where  there  were  actions  by 
seventy-nine  plaintiffs  against  the  same  defendant,  Malins,  V.O.,  made 
an  order  restraining  all  but  one,  and  binding  the  plaintiffs  by  the 
result  of  the  test  action,  but  not  the  defendant  m  the  other  actions. 

See  afao  Robinson  v.  Chadnnck,  7  Ch.  D.  878;  Afnos  v.  Chadwick, 
9  Gh.  D.  (0.  A.)  459,  as  to  trying  a  second  action  when  the  first  was  not 
really  tried. 

As  to  joinder  of  causes  of  action  when  the  parties  are  the  same,  see 
Ord-XVUL  . 

Test  action.]  In  M'ffenry  v.  Lewis,  21  Ch.  D.  202,  Chitty,  J.,  refused 
to  stay  a  representative  action,  because  fiiere  was  another  action  in 
^s  country  partially  covering,  and  one  in  a  foreign  country  wholly 
covering,  the  same  ground.  * 


.   ORDER  L. 

I.  Intbrlocutory  Obders  as.  to  MAiTDAMus  InjunotioKs 
OB  Interim  Pbesebvation  op  Pbopebty,  &o. 

1.  When  by  any  contract  a  primd  facie  case  of  liability    667.  piL  l.] 
is  established,  and  there  is  allegpd  as  matter  of  defence  a  Preserrationor 
right  to  be  relieved  wholly  or  partially  from  such  liability,  the  j^"*^  ^"®: 
CJourt  or  a  judge  may  make  an  order  for  the  preservation  or  ^(^l^^^^^^^ 
interim  custody  of  the  subjectrmatter  of  the  litigation,  or 
may  order  that  the  amount  in  dispute  be  brought  mto  Court 
or  otherwise  secured. 

Plaintiff  in  an  action  for  specific  performance  of  a  lease  appointed 
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Qrd.  L.        reoeiyer  and  manager  by  the  Court  of  Appeal^  ] 
rr.  1-5*        ^  nudn  question.    {Hyde  t.  Warden,  1  £^  D. ) 


nding  an  appeal  *on 


651.  [Ui  2.]  2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the  appli- 
Saie  of  perish-  catioH  of  any  party,  to  make  any  order  for  the  sale  by  any 
able  goods,  &c  person  or  persons  named  in  such  order,  and  in  such  manner 
and  on  such  terms  as  the  Court  or  judge  may  think  desir- 
able, of  any  goods,  wares,  or  merchandise  which  may  be 
of  a  perishable  nature  or  likely  to  injure  from  keeping,  or 
which  for  any  othei:  just  and  Sufficient  reason  it  may  be 
desirable  to  have  sold  at  once. 

Sale  of  a  horse  in  diroute  for  just  and  sufficient  reason.    (Bartho- 
lomew V.  Freeman,  3  C.  P.  D..816.) 


659.  [Hi.  8, 
amended.] 

Orders  for 
preserration, 
inspection,  &c, 
of  property, 
lie. 


660. 

Power  for 
judge  to  in- 
spect. 


661. 
(C.  L.  P.  A. 
1854,  r.  58.) 

Inspection  by 


8.  It  shall  be  lawful  for  the  Court  or  a  jadge,  upon  the 
application  of  any  party  to  a  eauee  or  matter ,  and  upon  such 
terms  fis  may  be  just,  to  make  any  order  for  the  detention, 
preservation,  or  mspection  of  any  property  or  thing y  bcdng 
the  subject  of  such  cauee  or  matter ,  or  as  to  which  any  ques^ 
tion  may  arise  therein,  and  for  all  or  any  of  the  purposes 
aforesaid,  to  authorize  any  persons  to  enter  upon  or  into  any 
land  or  building  in  the  posseaiion  of  any  party  to  such  cause 
or  matter,  and  for  all  or  any  of  the  purposes  aforesaid  to 
authorize  any  samples  to  be  taken,  or  any  obseryation  to  be 
made  or  experiment  to  be  tried,  which  may  be  necessary 
or  expedient  for  the  purpose  of  obtaining  ftaU  information 
or  evidence. 

This  rule  is  a  little  wider  in  its  scope  than  the  former  one* 
For  instances  of  its  application,  see  Velati  v.  Braham,  46  L.  J.  (Q3.) 
415,  where  jewellery,  the  subject  of  the.  action,  was  ordered  into 
custody  of  an  oflttcer  of  the  Court  {Strdley  v.  Pearson,  15  Ch.  D.-118.) 
Pumping  ordered  to  be  continued  to  prevent  colliery  bdng  drowned, 
or  irreparable  injury  being  caused  thereto. 

An  order  to  take  samples  may  be  made  ex  parte,  (Hennessey  v. 
Bohmann,  36  L.  T.  61.) 

4.  It  shall  be  lawful  for  any  judge,  by  whom  any  cause  or 
nuitter  may  be  heard  or  tried  with  or  without  a  jury,  or 
before  whom  any  cause  or  matter  may  be  brought  by  way 
of  appeal,  to  inspect  any  proj)erty  or  thmg  c(Micerning  which 
any  question  may  arise  therein. 

This  express  power  of  inspection  by  a  judge  is  new,  although  perhaps 
implied  in  the  former  r.  8. 

5.  The  provisions  of  Rule  3  of  this  Order  shall  apply  to 
inspection  by  a  jury,  and  in  such  case  the  Court  or  a  judge 
may  make  all  such  orders  upon  the  sheriff  or  other  person 
as  may  be  necessary  to  procure  the  attendance  of  a  special 
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or  common  jury  at  snoh  time  and  plac^  and  in  such  manner       Ord.  l, 
as  tUey  or  he  may- think  fit.  n.b^, 

6.  An  application  for  an  order  nnder  section  25,  snb-    662.  [Ui  4.] 
section  8/  of  the  Principal  Act,  or  nnder  Rules  2  or  3  of  AppUcations 
this  Order,  may  be  made  to  the.  Court  or  a  Judge  by  any  for  mandamus 
party.    If  the  application  be  by  the  plaintiff  for  an  order  ^ow^T^eT^ 
under  the  said  sub-section  8  it  may  be  made  either  expa/rte  AppiioationB 
or  with  notice,  and  if  for  an  order  under  Rules  2  or  3  of  this  ?*'J*^?^^'^f 
Order  it  may  be  made  after  notice  to  the  defendant  at  any*  pjoj^rty)  &c. 
time  after  the  issue  of  the  writ  of  summons,  and  if  it  be  by 

any  other  party,  then  on  notice  to  the  plaintiiT,  and  at  any 
time  after  appearance  by  the  party  makmg  the  application. 

By  any  party.]  This  enables  a  defendant  to  moye  for  an  interlocu- 
tory injunction.    (Sargant  v.  Bead,  1  Ch.  D.  600.) 

After  issue  of  writ]  Beceiver  applied  for  before  serrioe  of  writ. 
(In  re  JJ.'«  Estate,  1  Ch.  D.  276.) 

Ii^jxmction.]  After  a  notice  of  motion  an  injunction  should  not  be 
granted  ex  parte.    {Graham  v.  OampbeU,  7  Ch.  D.  490.) 

Sect  25,  sub-s.  8,  of  the  Judicature  Act,  1878,  does  not  give  power 
to  grant  injunctions  in  matters  in  which  some  relief  could  not  have 
be^  granted  before.  (North  London  Railway  Co,  t.  Chreat  Northern 
RaMway  Co,  (C  JL.),  11  Q.  B.  D.  30.) 

See  also  Robinson  v.  dickering  (G.A.),  16  Ch.  D.  660,  where  it  was 
held  that  before  obtaining  a  judgment  a  creditor  cannot  obtain  an 
injunction  to  restrain  a  married  woman  from  dealing  w;th  her  separate 
proper^. 

Mandatory  order.]  As  an  instance  of  an  interlocutory  order  of  this 
nature  in  Smith  y.  Peters,  L.  R  20  Eq.  511,  where  a  vendor,  who  had 
agreed  to  sell  at  a  yaluation  by  an  agreed  valuer,  wa^  ordered  to  allow 
the  valuer  to  enter  and  make  ihe  valuation. 

7.  An  application  for  an  order  under  Rule  1  of  this  Order    W8.  pii  6.] 
may  be  made  by  the  plaintiff  at  any  time  after-  his  right  Application 
thereto  appears  from  the  pleadinj?s ;  or,  if  there  be  no  pl^-  *^^i 
ingSy  is  made  to  appear  by  amdavit  or  otherwise  to  the 
satisfaction  of  the  Court  or  a  judge. 

8.  Where  an  action  is  brought  to  recover,  or  a  defendant  w*.  [Hi-  60 
in  his  defence  seeks  by  way  of  counter-claim  to  recover  Claims  of  lien. 
specific  property  other  than  land,  and  the  party  from  whom 

such  recovery  is  sought  does  not  dispute  the  title  'of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise. as  security  for  any 
sum  of  money,  the  Court  or  a  judge  may,  at  any  time  after 
such  last-mentioned  claim  appears  from  the  pleadings,  or,  if 
.  there  be  no  pleadings,  by  affidavit  or  otherwise  to  the  satis- 
faction of  snch  Coort  or  judge,  order  that  the  party  claiming 
to  recover  the  property  be  at  liberty  to  pay  into  Court,  to 
abide  the  event  of  the  action,  the  amount  of  money  in 
respect  of  which  the  lien  or  security  is  claimed,  and  such 
further  sum  (if  any)  for  interest  and  costs*  as  ^uch  Court  or 
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Ord.  L.,      jndge  may  direct,  and  that,  upon  such  paymeut  into  Ooort 
rr;  8-16.      being  made,  the  property  claimed  be  given  up  to  the  party 
claiming  it 
666.  [15  ft  16      9.  Where  any  real  or  personal  estate  forms  the  subject  of 
^^*57 1**    *°3[  proceedings  in  the  Chancery  Divmoh,  and  the  judge  is 
All  f    ^^^"^  ^^^  ^^  same  will  be  more  than  sufficieot  tp  answer 

income  pending  ^  t^©  clainls  thereon  which  ought  to  be  provided  for  in 
proceedings,      such  proceedings,  the  judge  may  at  any  time  after  the  com^ 
meDcement  oi  the  proceedings,  allow  to  the  parties  intere.'«1>ed 
therein,  or  any  one  or  more  of  them,  the  whole  or  part  of 
the  annuitl  income  of  the  real  estate  or  a  part  of  tne  per- 
sonal estate,  or  the  whole  or  part  of  the  income  thereof,  up 
to-such  time  as  the  judge  shall  direct. 
•W'  [^^       10.  Whenever  in  an  action  for  the  administration  of  the 
*"*!*     *•'     estate  of  a  deceased  person,  or  execution  of  the  truat  of  a 
p^rty  in  trust,  Written  instrument,  a  sale  is  ordered  of  any  property  vested 
or  under  ad-  '  in  anv  executoT,  administrator,  or  trustee,  the  conduct  of  such 
ministration.     ^^  gj^u  fee  given  tosuch  executor,  administrator,  or  trustte, 
unless  the  Court  or  a  judge  shall  otherwise  direct. 

The  power  in  the  former  rule  was  limited  to  piJoperty  vested  in 
trustees  for  or  with  power  of  sale. 

667.  pu.  8.]        11^  j^Q  Yirii  of  injunction  shall  be  issued.    An  injunction 
No  writ*  of      ghall  be  by  a  judgment  or  order,  and  any  such  judgment  or 
injunction.       Q^jer  shall  have  me  effect  which  a  writ  of  injunction  pre- 
viously had. 
*668.  [C.  L.  P.       12.  in  any  cause  or  matter  in  which  an  injunction  has 
^•I'sjfl**     ^^^  or  might  have  been  claimed,  the  plaintiff  may,  before 
Inunction  to    ^'  ^^^  judgment,  apply  for  an  injunction  to  restrain  the 
restjradn  defen-  defendant  or  respondent  from  the  repetition  or  continuance 
dant  from  acts  of  the  wrongful  act  or  breach  of  contract  complained  of^  or 
complained  of.  ^^  ^^^  commission  of  any  injury  or  breach  of  contract  of  a 
like  kind  relating  to  the  .same  property  or  right,  or  arising 
out  of  the  same  contract;  and  the  Court  or  a  judge  may 
grant  the  injunction,  either  upon  or  without  terms,  as  may 
be  just. 
(B.  K?1858,      15.  Leave  to  compound  a  penal  action  shall  not  be  given 
r.  lis.)    '  in  cases  where  pfiui;  of  the  penalty  goes  to  the  Crown, 
Leave  to  com-,  unlcss  notico  shall  first  have  been  given  to  the  proper 
acUon.^"*      oflBcer ;  but  in  other  cases  it  may  be  given  vrithout  notice 

to  any  officer. 
(B  H?T?'i858,      ^^'  ^^®  order  to  compound  a  penal  action  shall  ex- 
r.  119.)       pressly  state  that  the  defendant  undertakes  to  pay  the  sum. 
Undertaking     for  wbich  the  Court  has  given  him  leave  to  compound  the 

bj  defendant.     ^^^^^^ 

aLEf?i868       ^^*  ^^^'^^  leave  is  given  to  compound  a  penal  action, 
r.  120.)    *  where  part  of.  the  pensdty  goes  to  the  Crown,  the  Queen's 

Payment  of 
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half  of  the  composition  shall  be  paid  into  the  hands  of  the      „^  15-is. 
Master  of  the  Crown*  Oflfice .  Department  of  the  Central 


Office  for  the  use  of  Her  Majesty,  Hh  %^"^°^ 


n.  Eeoeivebs. 

16,  Where  an  order  is  made  directing  a  receiver  to  be     672.  [c.  0. 
appointed,  unless  otherwise  ordered,  the  person  to  be  ap-      °^^'  ^'J 
pointed  shall  first  give  security,  to  be  allowed  by  the  Court  Receivers  to 
or  a  judge,  and  taken  before  a  person  authorized  to  administer  *  ^*^®  security, 
oaths,  duly  to  account  for  wnat  he  shall  receive  as  such 
receiver,  and  to  pay  the  same  as  the  Court  or  judge  shall 
direct;  and  the  person  so  ta  be  appointed  shall,  unless 
otherwise  ordered,  be  allowed  a  proper  salary  or  allowance. 
Such  security  shall  he  hy  recognizance  in  the  Porm  No.  21  in 
Appendix  L.,  v/nless  the-  Court  or  a  Judge  shall  otherwise  order. 

A  receiver  who  has  to  give  security  has  no*  title'  till  his  security  is 
perfected  (Edmards  v.  Edwards  (CTA,),  2  Oh.  D.  291),  but  his  title 
relates  back  to  £he  date  of  the  order.  (Ex^rte  Evans  (C.  A-),  13  Oh,  D. 
262.) 

Interim  receiver  appointed  without  security..  (Taylor  v.  Eckerdey 
(0.  AO,  2  Ch.  D.  302),  and  ex  parte,  ibid, ;  and  Peek  v.  Tnnsmara/n  Iron 
Co.,  1  Oh.  D.  115,  a  foreclosure  actioia  by  debenture  holders. 

An  order  for  r^eiver  inay  be  applied  for  after  final  judgment 
without  bringing  a  fresh  action.  (Salt  v.  Cfoopw^  (0. A.),  16  Oh.  D.  544 ; 
&mith  V.  Cowdl  (C.A.),  6  Q.  B.  D.  75.) 


678. 

Adjournment 
to  chambers 
for  security  to 
be  given. 


.17.  Where  any  judgment  or  order  is  pronounced  or  made 
in  Court  appointing  a  pers9n  therein  named  to  be  receiver, 
the  Court  or  a  judge  may  adjourn  to  Chambers  the  cause  or 
matter  then  pending,  in  order  that  thQ  person  named  as 
receiver  may.  give  security  as  in  the  last  preceding  Kule 
mentioned,  and  may  thereupon  direct  sucn  jadgmeint  or 
order  to  be  drawn  up, 

18.  When  a  receiver  is  appointed  with  a  direction  that  he     674.  [C.  0 
shall  pass  accounts,  the  Court  or  judge  shall  fix  the  days      "=^^-  ^-3 
upon  which  he  shall  (annually,  or  at  longer  or  shorter  Periods  for 
periods),  leave  and  pass  such  accounts,  and  also*  the  days  ^'ffto^be 
upon  which  he  shall  pay  the  balances  appearing  due  on  the  fixed, 
accounts  bo  left,  or  such  part  thereof  as  shall  be  certified  as 
proper  to  be  paid  by  him.    And  with  respect  to  any  such 
receiver  as  shall  neglect  to  leave  aCnd  pass  his  accounts  and  Neglect. 
pay  the  balances  thereof  at  the  times  so  to  be  fixed  for  that 
purpose  as  aforesaid,  the  judge  before  whom  anv  such  receiver 
18  to  account  may  from  time  to  time,  when  his  subsequent 
accounts  are  proaaced  to  be  examined  and  passed,  disallow 
the  salary  therein  claimed  by  such  receiver,  and  may  also.  If 
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Ord.  L.) 

rr.  18-23. 

Ord.  LU  r.  I. 


676. 


676. 

Accounts  to  be 
Uft  in  cham- 
bew  yeriiied. 

Appointment 
for  passing  ' 
acconnt. 


677.  [C.  0. 
zzzv.  88.] 
(Ist  part.) 

Neglect  of 
failure  to  pass 
accounts. 


678.  [CO. 
zziT.  4.] 

Accounts  de- 
posited on  com- 
pletion. 


679. 
(Oen.  Qrd. 
1862,  r:  19.) 

Liquidators' 
•accounts. 


he  shall  think  fit,  charge  him  with  interest  at  the  rate  of  £5 
per  cent,  per  annum  upon  the  balances  so  neglecfced  to  be 
paid  by  him  during  the  time  the  same  shall  app^iur  to  haye 
remained  in  the  hands  of  ahy  such  receiver. 
.  19.  Keceivers*  accounts  shall  be  in  the  Form  No.  14  in 
Appendix  L.,  with  such  variations  as  circumstances  may 
require. 

20.  Every  receiver  shall  leave  in  the  Chambers  of  the 
judge  to  whom  th^  cause  or  matter  is  assigned  his  aecodbt, 
together  with  an  affidavit  verifying  the  same  in  the  Form 
No.  22  in  Appendix  L.,  with  such  variations  as  circumstances 
may  require.  ^  An  appointment  shall  thereupon  be  obtained 
by  the  plaintiff  or  person  having  the  conduct  of  the  cause 
for  the  purpose  of  passing  such  account.  . 

In  place  of  summons  to  proceed.    (G.  0.  XXIY.  8.) 

21.  In  case  of  any  receiver  failing  to  leave  any  aoeount  or 
affidavit,  or  to  pass  such  account,  or  to  make  any  payment, 
or  otherwise,  the  receiver  or  the  parties,  or  any  of  them,  may 
b^  required  to  attend  at  Chambers  to  show  cause  why  such 
accoimt  or  affidavit  has  not  been  left,  or  such  account  passed, 
or  such  payment  made,  or  any  other  proper  proceeding  taken, 
and  thereupon  such  directions  as  shall  be  proper  may  be 

Sven  at  Chambers  or  by  adjournment  into  Court,  including 
e  discharge  of  any  receiver  and  appointment  of  another, 
and  payment  of  costa. 

22.  When  a  receivership  has  been  completed,  the  bpok 
containing  the  accounts  shall  be  deposited  in  the  Central 
Office.  .  • 

lH.   IjIQUXDATORB. 

23.  The  accounts  of  liquidators  shall-  be  passed  and 
verified  in  the  same  nianner  as  is  by  this  Order  directed' as 
to  receivers*  accounts. 


680. 

[15  ft  16  Viet. 

c.  86, 1.  55.] 

Sale  and  de- 
livery to  pur- 
chaser. 


ORDER  LI. 

Sales  by  the  Court. 

I.  In  the  Chancery  Division. 

1.  If  in  any  eavse  or  matter  relating  to  any  real  estate,  it 
shall  appear  necessary  or  expedient  that  the  real  estate  oc 
any  part  thereof  should  be  sold,  the  Court  or  a  judge  may 
order  the  same  to  be  sold,  and  any  party  hownd  by  the  order 
and  in-  possession  of  the  estate,  or  in  receipt  of  the  rents  and 
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profits  thereoi^  shall  be  ooinpelled  to  deliVer  up  sach  posses-  Ord.  ll, 
sion  or  receipt  to  the  porchiuser,  or  such  other  person  as  may  "*•  ^-7- 
be  thereby  airected. 

2.  Before  any  estate  or  interest  shall  be  put  up  for  sale  esi.  [15  *  16 
under  a  Judgment  or  order,  an  abstract  of  the  title  shall     ^'^•^•Ji  f^ 
wUess  otherwise  ordered  be  laid  before  'some  conveyancing        ■*     ^ 
counsel  approved  by  the  Court  or  judge  for  his  opinion  ^^™^* 
thereon,  to  enable  proper  directions  to  be  given  respecting 

the  conditions  of  sale  and  other  matters  connected  with  the 
sale.  The*  conditions  of  sale  shall  specify  a  time  for  the 
delivery -of  the  abstract  of  title  to  the  purch^er  or  to  a 
solicitor.  • 

3.  Where  a  judgment  or  order  is  given  or  made,  whether     689.  [C.  0. 
in  Court  or  in  Chambers,  directing  any  property  to  be  sold,      xxxr.  is.] 
unless  otherwise  ordered,  the  sam'e  shall  be  sold,  with  the  Sale  for  best 
approbation  of  the  judge  to  whom  the  cause  of  matter  is  ^"^' 
amgned,  to  the  best  purchaser  that  can  be  got,  the  same  to 

be  allowed  by  the  judlge,  and  all  proper  parties  shall  join  in 
the  sale  and  conveyance  as  the  judgQ  shall  direct. 

4.*  Affidavits  for  the  purpose  of  enabling  the  judge  to  fix  688.  [Oh.  B«gi 
reserved  biddings  shall  state  the  value  of  the  property  by    ^'  Vis^l^*^' 
reference  to  an  exhibit  containing  such  value,  so  that  the  Value  stated 
value  may  not  be  disclosed  by  the  affidavit  when  filed.  affidayit!'*  ^'^ 

5.  As  soon  as  particulars  and  conditions  of  sale  settled  at         684. 
Chambers  have. been  printed,  two  prints  thereof,  certified  by^    [^  ^^in^ 
the  solicitor  to  be  correct  prints  of  the  particulars  and     ^'^'i^]    * 
conditions  settled  at  the  judge's  Chambecs,  shall  be  l^ft  at  Conditions  of 
Chambers.  '^i^- 

6.  An  office  copy  of  the  affidavit  of  the  person  appointed        685. 

to  sell  of  the  result  of  the  sale,  with  the  bidding  paper  and    ^  ^857^* 
particulars  therein  referred  to,  shall  be  left  at  Chambers  at    ^  ^'15.]  ' 
least  one  clear  day  before  tlje  day  appointed  for  settling  the  AffidaVit  t)f 
certificate  of  the  result  of  the  sale.  '««'^^*- 


II.  Conveyancing  Counsel. 

7.  The  Court  or  judge  may  refer  to  Uxe  conveyancing         686. 
counsel  of  the  Court  any  matter  relating  to  the  investigation  t^*  *  ^®  ^• 
of  the  title  to  an  estate  with  a  view  to  an  investment  of   **    *  ■'  ^ 
money  in  the  purchase  or  on  mortgage  thereof  or  with  a  J^f^*o 
view  to  a  sale  thereof,  or  to  the  settlement  of  a-  draft  of  a  conyeyancing 
conveyance,  mortgage,  settlement,  or  other  instrument,  or  counsel, 
any  other  matter  wmch  the  Court  or  iudge  may  think  fit  to 
refer,  and  may  receive -and  act  upon  the  opinion  given  in  the 
matter  referred. 
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Ord.  LI.,    . 
rr.  3-13. 

687 

[16  &  16  Viet. 

e.  80, 1.  40.] 

Objection  to  his 
opinion. 

688.  [0.  0. 

n.  1.] 

'Business  dis- 
tributed in 
rotation. 


689.  [€.0.  . 
IL2.] 

Rotation  regu- 
lar, but  kept 
secret. 


690.  [C.  0. 
II,  8.] 

Order  of  refer- 
•  cnce. 


691.  [C.  0. 

n.4.] 

Business  when 
declined  to  be 
ofiered  to  next 
in  rotation. 


-Reference  to 
one  counse]  in 
particular. 


8.  Any  party  may  object  to  the  opinion  given  by  any 
conveyancing  connsel,  and  thereupon  the  point  in  dispute 
shall  be  disposed  of  by  the  judge  at  Chambers  or  in  Courts 
as  he  may  thipk  fit 

9.  The  business  to  be  referred  to  the  conveyancing  counsel 
of  the  Court  shall  be  distributed  amon^  them  in  rotation  by 
the  first  clerk  to  the  registrars  of  the  Chancery  Division,  and 
in  his  absence  by  the  second  clerk,  and  in  the  absence  of  the  ' 
first  and  second  clerks,  by  such  of  the  other  clerks  to  the 
registrars  as  the  senior  registrar  may  determine. 

10.  The  clerk  making  such  distribution  shall  be  responsible 
for  the  business  being  distributed  according  to  regular  and 
just  rotation,  and  in  such  manner  as  to  kee.p  secret  from  all 
persons  the  rota  or  succession  of  conveyancing  counsel  of  the 
Court,  and  it  shall  be  bis  duty  to  keep  a  record  of  the  refer- 
ences with  proper  indexes,  and  to '  enter  therein  all  such 
references,  with  the  dates  when  tbe  same  are  made. 

The  business  referred  to  fhe  official  referees  is  distributed  in  the 
same  way.    (See  Ord,  XXXVI.,  r..  45.) 

11.  When  anv  business  is  referred  to  the  conveyancing 
counsel  of  the  dourt,  a  short  memorandum  or  minute  of  the 
order  of  reference  shall  be  prepfiired  and  signed  by  the 
registrar  if  made  in  Court,  or  by  the  Chief  Clerk  if  made  in 
Chambers,  and  the  party  prosecuting  the  order,  or  his  solici- 
tor, shall  take  the  memorandum  or  minute  to  the  registrar's 
clerk,  whose  duty  it  is  to  make  such  distribution  as  afore- 
said,* and  such  clerk  shall  add  at  the  foot  thereof  a  note 
specifying  the  name  of  the  conveyancing  counsel  of  the  Court 
in  rotation  to  whom  the  business  is  to  be  referred,  and  tbe 
memorandum  or  minute. shall  be  left  by  the  party  prose- 
cuting the  order,  or  his  solicitor,  with  the  conveyancing 
counsel,  and  shall  be  a  sufficient  authority  for  him  to  proceed 
with  the  business  so  referred. 

•  12.  In  case  the  xjonveyancing  counsel  of  the  Court  in 
rotation  shall,  from  illness  or  from  any  other  .  cause,  be 
unable  or  decline,  to  accept  the  reference,  the  same  shall 
be  oflfered  to  the  other  conveyancing  counsel  of  the  Court 
successively  according  to  their  seniority  at  the  bar,  until 
some  one  of  them  shall  accept  the  same. 
.  13.  The  judge  may,  if  he  thinks  fit,  direct  or  transfer  a 
reference  to  any  one  in  particular  of  the  .  conveyancing 
counsel  of  the  Court. 
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III.  In  Admiralty  Actions. 


Ord.  LI., 

rr.  14-1».- 

Ord.  LII., 

rr.  1-3. 


14.  Every  commission  for  the  appraisement  or  sale  of  pro-         S9S. 
perlgr  under  the  order  of  the  Court  shall,  unless  the  Court  or  C^  ^*Sif  *^' 
a  jadge  shall  otherwise  order,  be  executed  by  the  Marshal  or  Appraisement 

his  substitutes.  and  Bale. 

15.  The  Marshal  shall  pay  into  Court  the  gross  proceeds         694. 

of  sale  of  any  property  which  shall  have  been  sold  by  him,  [A.  0.  B.  1S69, 
and  shall  at  the  same  time  bring  into  the  Begistry  Uxe       ''  ^^*} 

account  of  sale,  with  vouchers  in  support  thereof,  for  taxation  c^^®°*  *°*** 
by  the  Admiralty  Begbtrar. 

16.  Any  person  interested  in  the  proceeds  may  be  heard  t^q^'v^^^ 
before  the  Admiralty  Begistrar  on  the  taxation  of  the  ^    r.i96.]    ' 
Marshal's  account  of  expenses,  and  an  objection  to  the  Taxation  of 
taxation  shall  be  heard  in  the  same  manner  as  an  objection  Marshal's 

to  the  taxation  of  a  solicitor's  bill  of  costs.  account. 


ORDEE  Ln. 
Motions  and  other  Appiioationb. 

1.  Where  by  these  Bules  any  application  is  authorized  to    696.  [Uii  i.] 
be  made  to  the  Court  or  a  jud^e,  such  application,  if  made  Application  in 
to  a  Divisional  Court  or  to  a  juage  in  Court,  shall  be  made  ^j^^**^* 
by  motion. 

2.  No  motion  or  application  for  a  rule  mei  or  order  to  show    697.  |m  % 
cause  shall  hereafter  be  made  in  any  action,  or  (a)  to  set  ^  *^^^^  *® J 
aside,  remit,  or  enforce  an  award,  or  (b)  for  attachment,  or 
(e)  to  answer  the  matters  in  an  afiSdavlt,  or  (d)  to  strike  off 
the  rolls,  l)r  (e)  against  a  sheriff  to  pay  money  levied  under 
an  execution. 


No  role  nisi 
in  actions, 
awards,  &c. 


See  resolution  15  of  Lord  Ck>leridge's  Cbminittee. 

8.  Except  where  according  to  the  practice  existing  at  the    99S.  piii  8.] 
time  of  the  passing  of  the  rrincipal  Act  any  order  or  rule  AppUcations 
might  be  mile  ^Molute  ex  parte  in  the  first  instance,  and  ^uSiy  on 
except  where  notmihstanding  rule  2  a  motion  or  application  noUce. 
may  be  made  for  an  order  to  show  cause  only,  no  motion  shall 
be  made  without  previous  notice  to  the  parties  affected 
thereby.     But  the  Court  or  a  judge,  if  satisfied  that  the 
delay  caused  by  proceeding  in  the  ordinary  way  would  or 
might  entail  irreparable  or  serioud  mischief,  may  make  any 
order  ex  parte  upon  such  terms  as  to  costs  or  otherwise,  and 
subject  to  such  undertaking,  if  any,  as  the  Court  or  judge 
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OnLUI., 
•rr.  3-10. 


may  think  jnst ;  and  any  party  affected  by  such  order  may 
move  to  set  it  aside. 

If  a  party  giving  notice  of  motion  does  not  appear  he  wiU  have  to 
pay  the  costs  of  the  party  appearing  (Berry  v.  The  Exchange  Trading 
Co.,  1  Q.  B.  D.  77),  but  not  if  his  notice  is  altogether  bad.  (Davhney 
Y.  ShutUetoorth,  1  Ex.  D.  63.) 

.4.  Eyery  notice  of  motion  to  set  aside,  remit,  or  enforce  an 
B^wtai,  or  for  attachment,  or  to  strike  off  the  rolls,  shall  state 
in  general  terms  the  pounds  of  the  application ;  and,  where 
any  such  motion  is  founded  on  evidence  by  affidavit,  a  copy 
of  any  affidavit  intended  to  be  used  shall  be  served  with  the 
notice  of  motion..    . 
5.  Unless  the  Court  or  a  judge  give  special  leave  to  the 
Two  clear  dayi  Contrary  there  must  be  at  least  two  clear  days  between  the 
after  serrice      gervice  of  a  noticoof  motiou  and  the  day  named  in  the  notice, 
for  hearing  the  motion :  provided  that  in  applicatioDS  to 
answer  the  matters  in  an  affidavit  or  to  strike  off  the  rolls, 
the/iotice  of  motion  shall  be  served  on  the  parties  not  less, 
than  ten  clear  days  before  the  time  fixed  by  the  notice  for 
making  the  motion. 

Where  leave  has  been  obtained  to  serve  short  notice  of  motion^  the 
notice  mnst  shew  that  such  leave  has  been  obtained.    {Daumon  v. 
•  Beeson  (C.A.),  22  Ch.  D.  501) 


Form  of  notice 
of  moti(Vn. 


700.  [liii.  4.] 


of  notice, 

in  certain  casef 

ten  dAJs* 


701.  pm.  6.] 
Omiarion  to 
give  notice, 


70t.im6.] 
Adjournment. 

708.  pm.  7.] 

Notice  to  de- 
fendant who 
hai  Bot  ap- 
peared. 

704.  pm.  8.] 

Notice  with 
leave  with 
writ. 


705. 
[A.  C.B.  1859, 
IT.,189, 140.] 

In  Admiralty. 


6.  If  on  the  hearing  of  a  motion  or  other  application  the 
Court  or  a  judge  shall  be  of  opinion  that  any  person  to  whom 
notice  has  not  been  given  oagbt  to  have  or  to  have  had  snch 
notice,  the  Court  or  judge  may  either  dismiss  the  motion  or 
application,  or  adjourn  the  hearing  thereof,  in  order  that  suQh 
notice  may  be  given,  upon  such  terms,  if  any,  as  the  Court  or 
judge  may  think  fit  to  impos^. 

7.  The  hearing  of  any  motion  or  application  may  firom  time 
to  time  be  adjourned  upon  such  terms,  if  any,  as  tne  Court  or 
judge  shall  think  fit 

8.  The  plaintiff  shall,  without  any  special  leave,  be  at  liberty 
to  serve  any  notice  of  motion  or  other  notice  or  aoy  petition 
or  summons  upon  any  defendant,  who,  having  been  duly 
served  with  a  writ  of  summons  to  appear,  has  not  appeared 
within  the  time  limited  for  that  purpose. 

9.  The  plaintiff  may,  by  leave  of  the  Court  or  a  judge  to 
be  obtained  ex  parte,  serve  any  notice  of  motiqp  upon  anji 
defendant  along  with  the  writ  of  summons,  or  at  any  time 
after  service  of  the  writ  of  summons  and  before  the  time 
limited  for  the  appearance  of  puch  defendant. 

10.  In  Admiralty  actiohs,  notice  of  motion  together  with 
the  affidavits  (if  any)  in  support  thereof,  shall  be  filed  in  the 
Admiralty  Registry  three  days  at  least  before  the  hearing  of 
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the  motion  unless  leave  shall  he  given  to  the  contrary ;  and      ord.  lil, 
a  copy  of  the  notice  of  motion  and  of  the  affidavits  (if  any)      rr.  10-15. 

shall  be  served  on  the  adverse  solicitor  before  the  originals  

are  filed. 

11.  No  order  shall  issue  for  the  return  of  any  writ,  or  to         70e. 
bring  in  the  body  of  a  person  ordered  to  be  attached  or  com-     P^^J  1W8, 
mitted;  but  a  notice  from  the  person  issuing  the  writ  or  j,    '^    . 
obtaining  the  order  for  attachmeut  or  committal  (if  not  return  of  writ 
represented  by  a  pglicitor),  or  by  his  solicitor,  calling  upon  or  bringing  in 
the  sheriflf  to  return  such  writ  or  to  bring  in  the  body  within  *^^- 

a  given  time,  if  not  complied  with,  shall -entitle  such  person.  Shenffnot 
to  apply  for  an  order  for  the  committal  of  such  .sheriff.  *^"^  ^^' 

12.  When  anv  sheriff  shall,  before  going  out  of  office,         707. 
arrest  any  defendant,  and  render  return  oi  cepi^corpw,  he  may  [B.  H.  T.  IMZ, 
be  called  ppon  by  a  notice,  as  provided  by  the  last  preceding       '*  ^^^ 
rule,  to  bring  in  the  body  mthin  the  time  allowed  by  law,  l^l^^^^^ 
although  he  may  be  out  of  office  before  such  notice  is  given.  ^^'^  *^  °  *^- 

13.  Every  orqer,  if  and  when  drawn  up,  shall  be  dated  the         70S. 
day  of  the  week,  month,  and  year,  on  which  the  same  was  |Tt.H.T.1858, 
made,  unless  the  Court  or  a  judge  shall  otherwise  direct,  and        '•  ^^»  ^ 
shall  take  effect  accordingly.  .  OrSTi^dati  of. 

14.  Where  an  order  ha[s  been  made  not  embodying  any  709. 
special  terms,  nor  including  any  special  directions,  but  [Xajisss, 
simply  enlarging  time  for  taking  any  proceeding  or  doing  '•  ^^*  ^ 
any  act  or  giving  leave  (a)  fo^  Uie  issue  of  any  writ  other  ^^^"j  , 
than  a  writ  of  attachment,  {I)  for  the  amendment  of  any  forUmenee/ 
writ  or  pleadings,  (c)  for  the  filing  of  any  do&ument,  or  noube  drawn 
(d)  for  any  act  to  be  done  by  any  officer  of  the  Court  other  "P- 

than  a  solicitor,  it  shall  not  be  necessary  to  -draw  up  such 
order  unless  the  Court  or  a  judge  shall  otherwise  direct ; 
but  the  production  of  a  note  or  memorandum  of  such  order, 
signed  by  a  Judge,  Registrar,  Master,  Chief  Clerk,  or  Dis- 
trict BcMdstrar,  shiJl  be  sufficient  autjiority  for  such  enlarge- 
ment 01  time,  issue,  amendment,  filing,  or  other  act.  A 
direction  that- the  costs  of  such  order  shall  be  costs  in  any 
cause  or  matter  shall  not  be  deemed  a  special  direction 
w  ithin  the  meaning  of  this  rule.  The  solicitor  of  the  person  Notic«  in  lieu 
on  whose  application  such  order  is  made,  shall  forthwitn  give  of  wxTice. 
notice  in  vvnting  thereof  to  such  person  (if  any)  as  would;  if 
this  rule  had  not  been  made,  have  been  required  to  be  served 
with  such  order. 

The  former  Order  excepted  payment  or  transfer  into  Cotiri 

15.  It  shall  not  be  necessary  to  obtain  an  order  to  enter  a         710. 
judgment  or  order  nunc  pro  tu/rtc,  but  in  all  cases  in  which    P^^J  iw^t 
such  entries  were  formerly  made  under  orders  of  course,  the  Entering  ludg- 
solicitor  applying  to  have  a  judgment  or  order  so  entered,  ment,  nunc  pro 
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shall  leaye  with  the  clerk  of  entries  a  memoraQdum  in 
writing  countersigned  by  the  Chancery  Registrar,  and  bear- 
ing a  stamp  according  to  the  scale  of  Court  fees  for  the  time 
being  in  force. 

16.  At  the  foot  of  every  petition  (not  being  a  petition  of 
course)  presented  to  the  Court,  and  of  every  copy  thereof,  a 
statement  shall  be  made  of  the  persons,  if  any,  intended  to 
be  served  therewith,  and  if  no  person  is  intended  to  be 
served,  a  statement  to  that  effect  shall  be  made  at  the  foot 
of  the  petition  and  of  every  copy  thereofl 

17.  Unless  the  Court  or  a  judge  gives  leave  to  the  con- 
trary, there  must  be  at  least  two  clear  days  between  the 
service  and  the  day  appointed  for  hearing  a  petition. 

18.  In  the  case  of  applications  under  Acts  of  Parliament 
directing  the  purchase  money  of  any  property  sold  to  be  paid 
into  Court,  any  persons  claiming  to  be  entitled  to  the  money 
so  paid  in  must  make  an  affidavit  not  only  verifying  their 
title,  but  also  stating  that  they  are  not  aware  of  any  right  in 
any  other  person,  or  of  any  claim  made  by  any  other  person, 
to  the  sum  claimed,  or  to  any  part  thereof,  or  if  the  peti- 
tioners are  aware  of  any  such  right  or  claim,  they  must  in 
such  affidavit  state  or  refer  to  aoa  except  the  same. 

7X4.  19.  All  petitions,  summotises,  statement^),  affidavits,  and 

[Gen.  Ord.  other  written  proceedings  for  the  opinion,  advice,  or  direc- 

90  Mar.  I860,  tion  of  a  judge  under  the  30th  section  of  the  Act  22  &23 

Proceedings  Vict.  c  8o,  Shall  be  intituled  in  the  matter  of  that  Act,  and 

under  22  &  23  in  the  matter  of  the  particular  trust,  will,  or  administration, 

^*30  f  ^^'  *^    every  such  petition  or  statement  shall  State  the  facts 

judge's^direc-  couciscly,  and  shall  be  divided  into  paragraphs  numbered 

tion.  (Consecutively.  • 

715.  20.  At  the  time  when  any  such  summons,  as*  in  the  last 

ro«n.  Ord.     preceding  Bnle  mentioned,  is  sealed,  the  statement  upon 

^^1^^'  which  the  same  is  grounded  shall  be  left  at  the  Chambers  of 

Docnmente       *^®  j^^®  ^  wbom  the  Same  is  assigned,  and  shall  on  the 

filed.  *^  conclusion  of  the  proceeding  be  transmitted  to  the  Chancery 

Begistrar  •  by  the  Chief  Clerk,  with  the  minutes  of  the 

opinion,  advice,  or  direction  given  by  the  judge,  and  the 

Hegistrar  shall  cause  such  statement  to  be  transmitted  to  the 

Central  Office,  to  be  there  filed. 


Ord.  ui., 

TT.  15-21. 


711.  [0.  0. 
xxxiv.  1.] 

Petitions ; 
names  of  per- 
sons intended 
to  be  served. 


712.  [0.  0. 

ZZZlY.  8.] 

Time  between 
service  and 
hearing. 

718.  [0.  0. 

ZZZlY.  8.] 

Applications  as 
to  parchase- 
money  paid 
into  Court 
•nnder  Acts  of 
Parliament. 


716. 

rO«&.  Ord. 

90  Mar.  ISeo, 

r.8.] 
To  be  berred 
seyen  days 
.before  hearing. 


21.  Every  such  petition  or  summons  as  in  Bule  19  men- 
tioned, shall  be  served  seven  clear  days  before  the  hearing 
thereof,  unless  the  person  served  shall  co;isent  to  a  shorter 
time. 
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22.  The  opinion  advice,  or  direction  of  the  judge,  as  in 
Enle  19  mentioned,  shall  be  passed  and  entered  and  remain 
as  of  record  in  the  same  manner  as  any  order  made  by  the 
Conrt  or  a  jadge,  and  the  same  shall  be  teroaed  ^'a  judicial 
opinion,*',  or  "judicial  advice,"  or  "judicial  direction,**  as  the 
case  may  be. 

23.  Any  agreement  in  writing  between  the  solicitors  in 
Admiralty  actions,  dated  and  signed  by  the  solicitors  of  both 
parties  may,  if  the  Admiralty  Registrar  think  it  reasonable 
and  such  as  the  judge  would  under  the  circumstances  allow, 
be  filed,  and  shall  thereupon  become  an  order  of  Court,  and 
have  the  same  effect  as  if  such  order  had  be^n  mad^  by  the 
judge  in  person. 
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.  Ord.  ur^ 

IT.  22, 23. 
Ord.  LIU.,  r.  1. 

711 

rOen.  Ord. 

SOMar.  18dO« 

r.4.] 
Judicial 
opinion  to  re- 
main as  "  of 
record." 

718. 
[A.  0.  B.  1859, 

r.  155.1 
In  Admiraftf 
agreement  may 
become  an 
order  of  Court. 


ORDEE  Llir. 

I.  AeriON  OF  Mandamus. 

1.  The  plaintiff,  in  any  action  in  ^hith  he  shall  claim  a 
mandamus  to  command  the  defendant  to  fulfil  any  duty  in 
the  fulfilment,  of  which  the  plaintiff  is  personally  interested, 
shall  indorse  such  claim  upon  the  writ  of  summons. 

The  duty  which  a  defendant  can  be  commanded  to  fulfil  by  man- 
damus mnst  be  of  a  public  or  quasi-public  character  (see  Benson  y\ 
FauU,  6  E.  &  B.  273 ;  25  L.  J.  (Q.B.)  274;  2  Jur.  N.  &  425),  in  which 
case  it  was  held  tiiat  a  mandamus  would  not  be  granted  to  enforce  the 
performance  of  a  mere  personal  contract  Nor  will  it  be  granted  if 
there  is  an  equally  efficacious  remedy  by  action.  (The  Queen  v.  EvU 
and  8elby  BaUvjay  Co,,  18  L.  J.  (Q.B.)  257 ;  6^  Q.  B.  70 ;  8  Bail.  Cas. 
705 ;  8  Jur.  491 ;  Bush  v.  BeaiyUn,  1.  H.  &  C.  500 ;  82  L.  J.  Ex;  54; 
8  Jur.  N.  8.  1015;  10  W.  R.  845 ;  7  L.  T.  N.  S.  106.)  The  foUowing  • 
are  elanlples  of  some  cases  in  which  it  will  lie :  to  leyy  a  rate.  Beg.  v. 
Pert,  cfcc.,  of  Southampton,  30  L.  J.  (Q.B.)  244;  1  B.  &  S.  5;  7  Jur. 
N.  S.  990;  9  W.  R.  630;  to  admit  or  restore  to  offices,  B.  v.  Jotham, 
8  T.  R.  577,  per  Buller,  J. ;  to  compel  a  company  to  put  a  shareholder's 
nTune  on  the  register,  Norris  v.  Irish  Land  Co.,  8  E.  &  B.  512;  4  Jur. 
N.  S.  235;  27  L.  J.  rQ.B.)  115;  to  hold  a  court-leet,  B.  v.  Loid  of 
Hwidred  of  MUverton,  8  A.  &  E.  284 ;  to  justices  to  exercise  their  juris- 
diction, B.  V.  Blanshard,  13  Q.  B.  818;  18  L.  J.  M.  C.  110 ;  to  a  Dock 
Company  bound  by  Act  of  Parliament  to  maintain  a  channel  in  a  river, 
B.  Y.  Bristol  Lock  Co.,  2  Q.  B.  64 ;  to  a  railway  company  to  summon  a 
jury  to  assess  compensation,  Fotherhy  y.  Metropolitan  BaUvxiy  Co., 
L.  R.  2  0.  P.  188;  86  L.  J.  C!  P.  88;  15  W.  R.  112;  15  L.  T.  N.  S. 
243.  * 

Formerly  mandamus  would  not  lie  unless  there  had  been  a  direct 
refusal  in  terms,  or  by  oircmnstancee  to  do  the  act  (B,  y.  Brecknock, 
ice,  Co.,  3  A.  &  E.  2170 

Neither  would  the  CJourt  grant  one  where  no  benefit  could  possibly 
result  from  it    (B.  y.  Bridgeman,  10  Jux.  159 ;  15  L.  J.  M.  C.  44.) 

Whether  an  action  of  mandamus  will  lie  against  a  public  body  com- 


719. 

Mandamus  to 
be  claimed  on 
writ  of  sum- 
mons.    . 
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Ord.  mi., 
rr.  1-7. 


790. 

Indorsement. 

721. 

Judgment. 


722. 

No  writ  to 
issue- in  an 
action. 


mftnding  them  to  enter  upon  and  do  their  duty  has  been  questioned 
by  Brett,  L.  J.,  in  Glossop  v.  ffesion,  <fec.,  Local  Board,  12  Ch.  D.  at  p.  122 ; 
S.C.  48  L.  J.  Ch.  736;  40  L.  T.  736;  28  W.  B.  111. 

2.  The  indorsement  shall  be  in  the  Form  given  in  Sect  lY. 
of  Appendix  A.,  Part  IIL 

3.  if  judgment  be  given  for  the  plaintiff  the  Court  or 
judee  may  by  the  judgment  oommand  the  defendant,  either 
fortbwitb,  or  on  the  expiration  of  such  time  and  upon  such 
terms  as  may  appear  to  the  Court  or  a  judge* to  be  just,  to- 
perform  the  duty  in  question.  The  Court  or  a  judge  may 
also  extend  the  time  for  the  performance  of  the  duty. 

4.  No  writ  of  mandamus  sbaU  hereafter  be  issued  in  an 
action,  but  a  mandamus  shall  be  by  judgment  or  .order, 
which  shall  have  the  same  effect  as  a  writ  of  mandamus 
formerly  had. 

The  former  practice  was  to  give  judgment  thait  a  peremptory  writ  of 
mandamus  should  issue.    (Ck>mmQn  Law  Procedure  Act,  1854,  s.  71.) 
By  a  73  it  might  be  enforced  by  attachment  in  case  of  disobedience^ 
and  by  s.  74  the  Court  mi^t,  besides  or  instead  of  proceeding  against  * 
the  disobedient  party,  order  tiie  act  to  be  done  at  lus  expense. 


T28. 

Application. 


724. 

May  be 
peremptory 
in  first  in- 
stance. 


II.  Prerogative  Mandamus. 

15.  Application  for  aprerogative  writ  of  mandamus  shall  be 
made  in  the  Queen's  Bench  Division,  accordipg  to  the  prac- 
tice heretofore  in  use. 

This  application  is  made  by  motion,  on  affidavit  for  a  rule  calling 
.on  the  party  required  to  do  the  act  to  shew  cause  why  a  mandamus 
should  not  issue.    (Comer's  Crown  Practice.) 

It  cannot  be  made  by  an  applicant  in  person  unless  he  is  a  member 
of  the  bar.    (JEkc  parte  Waeon,  10  B.  &  8.  680.) 

This  is  siili  the  proper  means  of  obtaining  a  mandamus  against  a 
public  body  commanding  them  to  do  their  duty,  per  Brett,  L.  J.  (Glos- 
sop V.  Beston,  <fcc,  Local  Board,  12  Ch.  D.  p.  ISfiJ;  48  L.  J.  Oh.  736; 
•40L.T.736;  28W.R..lir.) 

There  is  no  appeal  &bm  a  refusal  to  grant  a  writ,  as  the  exercise  of 
the  right  is  discretionary,  (i?.  v.-  Churchwardens,  &c.,  of  Wigan^l 
.     - "Lj  26W.I1     "- 


Ap.Cas.611;35L.T.881; 


.  R.  128.) 


16.  The  Court  or  a  judge  may,  if  they  or  he  think  fit,  order 
that  any  writ  of  mandamus  shall  be  peremptory  in  the  first 
instance. 

This  rule  follows  s.  76  of  the  Common  Law  Procedure  Act,  1854. 

It  had  been  the  ijractice  of  the  Court  to  issue  such  writs  in  cases  of 
urgent  necessity  prior  to  that  Act  (see  R.  v.  Fox,  2  Q.  B.  246 ;  11  L.  J. 
N.  S.  Q.  B.  41),  where  a  gac^er  .attempted  to  detain  for  a  debt  the 
body  of  a  prisoner' who  had  died. 

725.        I     7.  Every  writ  of  mandamus  shall  bear  date  on  the  day 
Formof  wnt.  .Iwheu  it  is  issucd,  and  shall  be  tested  in  the  name  of  the 
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Lord  Chief  Justice  of  England.  The  writ  may  be  made 
returnable  fotthwitfa,  or  time  may  be  allowed  to  retorn  it, 
either  with  or  without  terms,  as  the  Court  thinks  fit.  A  writ 
of  mandamus  shall  be  in  the  Form  No.  12  in  Appendix  J., 
with  such  variations  as  circumstances  may  require.  • 

8.  Any  persoji  by  law  compellable  to  make  any  return 
to  a  writ  of  mandamus  shall  make  his  retmn  to  the  first 
writ. 

By  s.  72  of  the  Common  Law  Froceduie  Act,  1854,  no  jretum  to  a 
peremptory  writ  was  allowed  ezoepi  oomplionca  See  also  Beg.  y. 
JMgard,  1  Q.  B.  616.) 

9.  When  any  retom  is  made  to  a  writ  of  mandamus,  other 
than  an  unconditional  compliance  therewith,  the  applicant 
may  plead  to  the  return  within  such  time  and  in  likeihanner 
as  u  tfie  return  were  a  statement  of  defence  delivered  in  an 
action ;  and,  subject  to  these  Bules,  this  pleading  and  all 
subsequent  proceedings,  .including  pleadings,  trial,  judgment, 
and  execution,  shall  proceed  and  may  be  had  and  taken  as  if 
in  an  action. 

By  s.  77  of  the  Common  Law  Procedure  Act,  1854,  it  was  provided 
that  the  Common  Law  Procedure  Acts,  so  far  as  they  might  be  appli- 
cable, should  apply,  to  the  pleadings  and  proceedings  upon  a  prerogative 
writ  of  mandamus.  ■ 

As  to  the  orders  which  apply  to  mandamus,  see  Ord.  LXVlll.,  r.  2. 

10.  Where,  a  point  of  law  is  raised  in  answer  to  a  returner 
any  other  pleading  in  mandamus,,  and  there  is  no  issue  oi 
fact  to  be  decided,  the  Court  shall  -on  the  argument  of  the 
point  pf  law  give  judgment  for  the  successful  party,  without 
any  motion  for  judgment  being  made  or  required. 

This  seems  to  replace  the  demurrer  which  vas  open  to  the  defendant 
under  &  77  of  the  Common  Law  Procedure  Act,  1854. 

11.  Where,  under  Bules  9  and  10,  the  applicant  obtains 
judgment  he  shall  be  entitled  forthwith  to  a  ^remptory 
wilt  of  mandamus  to  enforce  the  command  contained  in  the 
original  writ,  and  the  judgment  shall  direct  that  a  pei^mp- 
tory  writ  do  issue. 

12.  No  action  or  proceeding  shall  be  commenced  or  prose- 
cuted against  any  person  in  respect  of  anything  done  in 
obedience  to  a  writ  of  mandamus  issued  by  the  Supreme 
Court  or  any  judge  thereof. 

This  follows  6  &  7  Vict,  c  67,  s.  8,  in  which  Act,  however,  it  is  for 
anything  done  in  obedience  to  any  peremptory  writ. 


Ord.Lnr., 

.  rr.  7-13. 


786. 

Return  to  be 
made  to  first- 
writ. 


727. 

Pleading,  &c., 
to  be  as  in  an 
action. 


788. 

Decision  on 
question  of 
law.    • 


,720. 

Peremptory 
writ  after 
judgment  for 
appUcant. 

780. 

No  action- 
against  person 
for  obeying 
mandamus. 


13.  When  it  appears  to  the  Court  that  the  respondent!       781. 
claims^  no  right  or  interest  in  the  subject-matter  of  thelwhererespon- 

I  dent  has  no 
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Ord.  UlL, 

rr.  18-15. 

Ord.  LIV.,  r.  1, 

2. 

interest,  third 
parties  who 
have  mar  de- 
fend. 


7SI. 

Proceedings 
not  to  abate  by 
death,  &c,  of 
'  nominal  djB-  • 
fendant. 


788. 

Enforcing 
order  against 
parties  boond. 
Practice.' 
Interpleader. 


application,  or  that  his  functions  are  merely  ministeriary.the 
return  to  the  writ,  and  all  subsequent  ptooeedines  down  to 
judgment^  dhall  still  be  made  and  proceed  in  the  name  of 
the  person  to  whom  the  writ  is  directed,  but  if  the  Gourt 
thiuKS  fit  so  to  order,  may  be  expressed  to  be  made  on  behalf 
of  the  persons  really  interested  therein.  In  that  case  the 
persons  interested  shall  be  permitted  to  frame  the  return 
and  conduct  the  subsequent  proceedings  at  their  own  ex- 
pense ;  and  if  judgment  is  given  for  or  a^inst  the  applicant 
it  shall  likewise  be  giyen  for  or  against  tne  persons  on  whose 
behalf  the  return  is  expressed  to  be  made ;  and  if  judgment 
is  siven  for.  them,  they  shall  hare  the  same  remedies  for 
enrorcing  it  as  the  person  to  whom  the  writ  is  directed  would 
have  in  other  cases. 

The  Court  formerly  had  a  discretion  as  to  allowing  third  parties  to 
make  a  return.  CReg.  v.  Cheek,  9  Q.  B.  943 ;  11  Jur.  86 ;  16  L.  J. 
M.  C.  65 ;  Beg.  Y.  Faynter,  9  Jur.  926 ;  14  L.  J.  M.  Q.  182.) 

14.  Where,  under  the  last  preceding  Bule,  the  return  to  a 
writ  of  mandamus  isexpressed  to  be  mcule  on  behalf  of  some 
persons  other  than  the  person  to  whom  the  writ  is  directed, 
the  proceedings  on  the  writ  shall  not  abate  by  reason  of  the 
deatn,  resignation,  or  remoyal  from  office  of  that  person,  but 
they  may  be  continued  and  carried  on  in  his  name ;  and  if  a 
peremptory  writ  is  awarded,  it  shall  be  direct^  to  the 
successor  m  office  or  right  of  that  person.  ' 

This  was  the  practice  df  the  Oourt  of  Queen's  Benoh  whei^  the  writ 
was  directed  to  a  public  officer  to  perform  a  public  duty.  (The  Mayor 
qf  Rochester  y.  2W  Queen,  E.  B.  &  E.  1024;27  L.  J.  (Q.B.)  ^;  4  Jur. 
N.il227.) 

15.  The  provisions  of  Order  XLIL,  Bule  24,  and  of  the 
Orders  mentioned  in  Order  LXYIII.,  Bule  %  shall  apply  to 
mandamus,  and  in  any  case  of  mandamus  in  which  a  pro- 
ceeding by  way  of  interpleader  may  be  proper,  the  provisions 
of  Order  JLYII.  shall  be  applicable,  so  far  as  the  nature  of 
the  case  will  admit. 


784.  piv.  1.] 
Summons. 

736. 

Applications 
ex  parte y  when 
by  summons. 


OBDER  LIV; 

Applications  and  Proceedings  at  Chambers, 

I.  General. 

1.  Every  application  at  Chambers  not  made  ex  parte  shall 
be  made  by  summons. 

12.  Every  application  for  payment  or  transfer  out  of  Court 
made  ea  part&f  and  every  other  application  made  ex  parte  in 
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which  the  judge  or  proper  officer  shall  think  fit  so  to  require, 
shall  be  made  by  summons. 

3.  Summonses  shall  not  be  altered  after  they  are  sealed 
except  upon  application  at  Chambers. 

4.  An  originating  summons^  where  service  is  necessary, 
shall  be  served  seven  dear  days  before  the  return  thereof. 
Every  other  summons  shall  be  served  two  clear  days  before 
the  return  thereof,  unless  in  any  case  it  shall  be  otherwise 
ordered. 

5.  Where  any  of  the  parties  to  a  summons  fail  to  attend, 
whether  upon  the  return  of  the  summons,  or  at  any  time 
appointed  for  the  consideration  or  further  consideration  of 
the  matter,  the  judge  may  proceed  e^  parte,  if,  considering 
the  nature  of  the  case,  he  think  it  expedient  so  to  do ;  no 
affidavit  of  non-attendance  shall  be  required  or  allowed,  but 
the  judge  may  require  such  evidence  of  service  as  he  may  I 
think  just  I 

6..  Where  the  judge  has  proceeded  ex  pafie,  such  proceed- 
ing shall  not  in  any  manner  be  reco&sidered  in  the  Judge's. 
Chambers,  unless  the  judge  shall  be  satisfied  that  the  party 
failing  to  attend  was  not  guilty  of  wilful  delay  or  negligence ; 
and  in  such  case  the  costs  occasioned  by  his  non-attendabce 
shall  be  in  the  discretion  of  the  judge,  who  may  fix  the  same 
at  the  time,  and  direct  them  to  be  paid  by  the  party  or  his 

•  solicitor  before  he  shall  bepermitted  to  have  such  proceeding 

•  reconsidered,  or  make  such  other  ordei^  as  to  such  costs  as  he 
may  think  just. 

7.  Where  a  proceeding  in  Chambers  fails  by  reason  of  the 
non-attendance  of  any  party,  and  the  judge  does  not  think 

•  it  expedient  to  proceed  e»  parte,  the  jud^e  may  order  sUch 
an  amount  of  costs  (if  any^  as  he  shall  think  reasonable  to 
be  paid  to  the  party  attendmg  by  the  absent  party  or  by  his 
solicitor  personally. 

8.  Where  matters  in  respect  of  which  summonses  have 
been  issued  are  not  disposed  of  upon  the  return  of  the 
summons,  the  parties  shall  attend  from  time  to  time  without 
further  summons,  at  such  time  or  times  as  may  be  appointed 
for  the  consideration  or  farther  consideration  of  the  matter. 

9.  In  every  cause  or  matter  where  any  party  thereto 
makes  any  application  at  Chambers,  either  by  way  of 
summons  or  otherwise^  he  shall  be  at  liberty  to  include  in 
one  and  the  same  application  all  matters  upon  which  he 
then  desires  the  order  or  directions  of  the  Court  or  judge ; 
and  upon  the  hearing  of  such  application  it  shall  be  lawful 


W.  2-0. 

736. 

After  sealing, 
Hummons  not 
to  be  altered. 

7S7.  [0.  0. 
nxv.  7.] 
Time  for       '    ' 
service  of 
originating  and 
other  sum- 
mons. 

788.  [CO. 

nxv.  10.] 
Proceeding  €x 
parte  on  failure 
to  attend 


789.  [0.  0. 

V.  11.] 


Re-considera- 
iion  o{  ex  parte 
proceedings. 
Discretion  as 
to  costs. 


740. 

Costs  of  non- 
attendance 
where  judge 
does  not  pro- 
ceed ex  parte. 

741.  [0.  0. 
xzxv.  14.] 

Further  at- 
tendance when 
not  disposed 
of. 

748. 

Inclusive  sum- 
mons. 
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for  the  Court. or  judge  to  make  any  order  and  give  any 
directions  relative  to  or  consequential  on  the  matter  of  sncn 
application  as  may  be  Just ;  any  such  application  may,  if  the 
judge  thinks  fit,  be  adjourned  from  Chambers  into  Court,  or 
from  Court  into  Chambers. 

See  Ord.  XXX.  as  to  general  summons  for  directions. 

74S.  [Ut.  8.]  10.  A  summons  other  (han  an  orimnaiing  tummonB  shall 
Form  of  sum-  ^  ^  *^®  FoTtn  No.  1  in  Appendix  a.,  with  such  variations 
mens.  as  circumstances  may  require,  and  shall  be  addressed  to  all 

the  persons  on  whom  it  is  to  be  sefved. 


7i4.  [Uv.  9.] 

Sammonses, 
how  prepared 
.  and  iesaed. 


Sa.,  Sl>., 

amended.] 

Jurisdlctioii  of 
master  in 
Q.  B.  D.,  and 
registrar  in 
P.  D.  and  A. 
Divisions. 


IL  Queen's  Bench  and  Probate  Divoboe  and 
Admiralty  Divisions. 

11.  In  all  eases  of  applications  originating  in  Chamhers,  a 
summons  shall  be  prepared  by  the  applicant  or  his  solicitor, 
and  shall  be  sealed  in  the  Central  Office,  and  in  Admiral^ 
actions  in  the  Admiralty  Begistry,  and  when  so  sealed  shall  ^ 
be  deemed  to  be  issued.    The  person  obtaining  a  summons  ' 

•shall  leave  at  the  Central  Office  or  Admiralty  Registry,  as 
the  case  may  be,  a  copy  thereoi^  which  shall  be  filed,  and 
stoMwed  in  we  manner  required  by  law. 

12.  In  the  Queen's  Bench  Division  a  master,  and  in  the 
Probate  Divorce  and  Admiralty  Division  a  registrar,  may 
transact  all  sach  business  and  exercise  all  such  authority 
and  jurisdiction  in  respect  of  the  same,  as  under  the  Acts  or  . 
these  Bules  may  be  transacted  or  exercised  by  a  judge  at . 
Chambers,  except  iA  respect  of  the  following  proceedings 
and  matters ;  that  is  to  say, — 

(a.)  All  matters  relating  to  criminal  proceedings  or  to  the^ 

liberty  of  the  subject : 
(J.)  Granting  leave  for  service  out  of  the  jurisdiction  of  a 

writ,  or  notice  of  a  writ,  of  summons : 
(<j.)  The  removal  of  actions  from  one  Division  or  judge  to 
another  Division  or  judge : 
The  settlement  of  issues,  except  by  consent : 
Inspection  and  other  orders  umler  Order  L.,  Bules  1 

to  5: 
Appeals  from  district  registrars :' 
Prohibitions:  • 

Injunctions  and  other  orders  under  subnsection  8  of 

section  25  of  the  principal  Act : 

(i.)  Awarding  of  costs,  other  than  the  costs  of  or  relating 

to  any  proceeding  before  a  master,  or  registrar, 

and  other  than  any  costs  which  by  these  Bules,  or  by 
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the  order  of  the  Court  or  a  judge,  he  is  authorized  to. 

award : 
(k.)  Reviewing  taxation  of  costs : 
*     (Z.)- Orders  absolute  for  charging  stocks,  fands,  annnitieSy 

or  share  of  diyidends,  or  annual  proceeds  thereof: 
(m.)  Acknowledgments  of  married  women. 

By  Ord.  XXXY.,  r.  6,  a  district  r^istrar  may  exercise  all  the 
powers  of  a  jud^  at  Chambers  which  a  master  may  exercise  in  causes 
proceeding  in  his  r^sfcry. 

(e.)  The  exceptions  in  this  clanse  are  those  relating  to  orders  for 
sale,  inspection,  preservation,  Ac,  of  property,  the  subject  of  the  cause 
or  matter.  The  power  of  the  masters  m  this  respect  is  not  altered,  the 
former  rule  excepting  orders  under  Order  LII.,  rr.  1, 2,  3,  of  the  former 
Orders  and  Eules. 
••(0.  Awarding  of  costa] 

Tnis  does  not  prevent  the  master  ordering  costs  of  certain  future 
interlocutory  proceedings  to  be  paid  by  one  party  in  any  event. 
{Vicary  v.  Gr^t  NoHhem  Railway  Co.,  9  Q.  B.  Di  168.) 

Interpleader.]  The  jurisdiction  of  the  master  is  now  extended  to 
all  interpleader  proceedings. 

Under  the  old  rules  the  master  had  not  the  power  of  the  judge  to 
decEide  the  questions  in  a  summary  way  except  by  consent. 

The  following  rules  provide  the  necessary  detail  for  carrying  out  the 
assignment  of  oaoaeB  to  a  particular  master  in  the  Queen's  Bench 
Division,  as  recommended  fay  Lord  Coleridge's  Committee,  and  ordered 
in  Ord.  v.,  rr.  6, 7, 8. 

13.  Six  of  the  masters  shall  be  'selected  (according  to  a 
rota  to.  be  fixed,  and^  submitted  to  the  approval  of  the  Lord 
Chief  Justice  of  England,  before  the  commencement  of  the 
Christmas  vacation  in  each  year)  to  attend  as  masters  at 
Chambers  in  the  Queen's  Bench  Division  during  each  of  the 
four  sittings  of  the  offices  in  the  year. 

It  is  presumed  that  at  the  end  of  the  year,  on  a  fresh  rota  coming 
into  force,  there  will  be  a  general  transfer  of  cases  to  Masters  on  the 
UQW  rota  under  Ord.  V.,  r.  7. 

14.  The  six  masters,  to  whom,  according  to  such  rota,  the 
jattendance  daring  any  particular  sittings  has  been  allotted, 
shall,  before*  the  first  day  of  such  sittings,  by  arrangenient 
amongst  themselves,  select  three  of  their  number  to  sit,  one 
in  each  of  the  three  rooms  appropriated  for  that  purpose  in 
the  Boyal  Courts  of  Justice,  every  Monday,  Wednesday,  and 
Friday  throughout  such  sittings,  the  remaining  three  to  sit 
on  Tuesdays,  Thursdays,  and  Saturdays  throughout  the  satne 
sittings. 

15.  Each  of  the  masters  so  selected  shall,  when  so  sitting 
at  Chambers,  occupy  the  'same  room,  and  take  all  applica- 

'  lions  (under  such  alphabetical  division  of  actions  as  the 
masters  may  from  time  to  time  arrange)  proper  to  be  made 
to  a  master  at  Ch&mbers,  except  applications  m  such  actions 


Ord.  LIV., 
rr.  12-15. 


746. 

Six  masten 
to  be  on  rota 
for  one  year. 


747. 

To  sit  on  alter- 
nate days, 
three  each  day. 


748. 

Actions  to  be 
diyided  alpha- 
betically be- 
tween the  ' 
masters. 
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Ord.  LIV., 
rr.  16-21. 

^  749. 

Annoancement 
of  arrange- 
ments. 

750. 

Applications 
not  already^ 
marked  to  be 
marked  hj 
master. 


751. 

Subsequent 
applioations 
where  the 
same  master 
not  sitting. 


753. 

Debtor's  sum- 
monses 
heard  by 
master  in  first 
instance. 


75S.  [Ut.  8.] 

Beference  hj 
master  to 
judge.   . 


754.  [Ut,  4, 
ameilded.] 

Appeal  Arom. 


a6  may  have  been  tuader  the  ph)vi8ion8  of  Order  V.  assigned 
to  any  other  master. 

16.  The  arrangements  tnade  under  the  three  last  preceding 
Baled  shall  be  publicly  announced  in  such  manner  as  the 
Lord  Chief  Justice  of  England  shall  from,  time  to  time 
direct.  • 

17.  Eyery  application  to  a  master  at  Chambers  shall,  at 
the  time  of  hearing  (unless  any  other  master's  name  shall 
already  have  been  marked  thereon),  be  marked  by  such 
master  with  his  name,  and  the  cause  or  matter  in  which  such 
application  has  been  so  marked  shall  thereupon  become 
assigned  to  such  master. 

Under  this  rule  the  assigmnent  to  a  particular  master  takes  place 
on  the  first  apj^cation  in  the  action,  and  actions  will  become  assigned 
to  the  master  at  Chambers  for  the  time  being  who  has  charge  of  the 
alphabetical  division  in  which  the  particular  action  happens  to  fall. 

18.  Eveiy  subsequent  application,  which  under  the  provi- 
sions of  Order  Y.  must  be  made  tathe  same  master,  shall,  if 
during  any  sittings,  from  urgency  or  other  cause,  it  cannot 
ccmveniently  be  heard  on  tne  days  when,  under  the  above- 
mentioned  arrangement  such  master  ^ould  be  sitting  in  the 
proper  room  as  master  at  Chambers,  or  if  it  is  made  at  any 
time  after  the  sittings  of  such  master  have  under  the  same 
arrangements  ceased,  be  taken  by  such  master  in  his  own 
room,  at  such  time  as  he  may,  either  by*special  appointment 
in  any  particular  case  or  by  general  rule  to  be  published  in 
the  ante-room  of  Masters'  Chambers  and  other  convenient 
places,  direct. 

19.  All  summonses  under  the  Debtors  Act,  1869,  shall  be 
heard  in  the  first  instance,  if  issuing  out  of  the  Central 
Office,  before  a  master,  and  if  issuing  out  of  a  District  Begis- 
try  before  the  district  registrar,  who  shall  respectively  have 
power  to  make  any  order  as  to  payment  by  instalments; 
but  if  it  appears  to  him  to.  be  a  case  for  committal,  he  .slia)l 
adjourn  the  summons  to  be  heard  before  a  judge.. 

See  Lord  Coleridge's  Committee,  resolution  11,  which  recommended 
the  transfer  of  this  business  to  Bankruptcy.. 

20.  If  any  matter  appears  to  the  master  proper  for  the 
decision  of  a  judge  the  master  may  refer  the  same  to  a 
judge,  and  the  judge  may  either  dispose  of  the  matter  or 
refer  the  same  baok  to  the  master  with  such  directions  as  he 
may  think  fit. 

21.  Any  per^n  affected  by  any  order  or  decision  of  a 
master  may  appeal  therefrom  to  «  judge  at  Chambers 
Such  appeal  shall  be  by  waff  of  indorsement  on  the  eummone 
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hy  the  mtister  at  the  request  of  any  varty,  or  by  notice  in     Ord.  uv., 
writing  to  attend  before  the  mage  witnovt  a  frem  mmmons,      "-  ^H^- 

within  four  (Jays  after  the  decision  oomplained  of,  or  such  master  to 

further  time  as  may  be  allowed  by  a  judge  or  master.  judge. 

Four  days. 
This  alteration  jsayes  the  taking  out  of  an  appeal  smmnons  which  was 

formerly  required. 
Fonr  days.}    The  meaning  appears  to  he  that  notioe  must  he  girai 

for  the  appeal  to  be  heard  within  that  time  if  a  jndge  he  sitting,    (SeQ 

Bdl  V.  N<yrth  Staffordshire  RaUway  Co,,  4  Q.  B.  D,  205;  Qithon$  v. 

London  Financial  Association,  4  C.  P.  D.  263.) 
As  to  extension  of  the  four  days,  see  note  to  Ord.  LXIY.,  r.  7. 

22.  An  appeal  from  a  master's  decision  shall  be  no  stay  of    755.  [Ut.  5.] 
proceeding  unless  so  ordered  iby  a  judge  or  master.  Appeal  no  suy. 

23.  In  the  Queen's  Beijch  Division  the  appeal  from  a  I  ^W. 
decision  of  ft  judge  at  Ohftmbera  shall  be  to  a  Divisionall^Piffi*^, 
t^ourt,  I  conrt. 

The  limitations  proposed  hy  Lord  Coleridge's  Committee,  resolu- 
tions 9, 10,  haye  not  heen  adopted. 

24.  In  the  Queen's  Bench  Diyision,  every  appeal  to  the  751  [Ut.  e.] 
Court  from  any  decision  at  Ohambers  shall  be  by  motion,  and  By  moUon 
shall  be  made  within  eight  days  after  the  decision  appealed  J**^*°  ^«^* 
against,  or,  if  no  Court  to  which  such  appeal  can  be  made  ^^''  • 
shall  sit  within  such  eight  days,  then  on  the  first  day  on 

which  any  such  Court  tnay  be  sitting  after  the  ex{firation  of 
such  eight  days. 

The  notice  must  be  giyen  so  that  the  appeal  may  he  heard  within 
the  eight  days,  merely ^Ting  notioe  within  the  eight  days  is  not  suffi- 
cient   {Fox  y.  Wdais,2  G.  P.  D.  46.) 

25.  The  following  Eules,  numbered  26  to  29  both  in-    75S.[Uv.  7.] 
clusiye,  shall  apply  to  all  applications  at  Chambers  in  the  Procedare  in 
Queen's  Bench  Diyision ;  but  shall  not  apply  to  proceedings  Q-  ^-  ^• 

in  District  Begistries.     • 

26.  Unless  a  judge  otherwise  specially  directs,  summonses   759.  piT.  10.] 
for  time  only  shall  be  returnable  at  10.80  in  the  forenoon,  summonswhen 
and  be  beard  by  the  masters  in  priority  to  other  business,  returnable. 
Other  summonses  shall,  v/rdess  a  judge  otherwise    spedaUy 

directs,  be  returnable  at  successiye  hours,  commencing  at  11 
in  the   forenoon.     In  settling  the  number  of  summonses ' 
returnable  at  each  hour  regard  shall  be  had  to  the  nature  of 
the  several  applications.  ^  . 

27.  Each  summons^  not  being  a  summons  for  time  only,'  760.  [Uy.  11.] 
shidl,  when  issued,  be  entered  by  the  proper  officer  in  a  list.  Lists  of  sum- 
Tbe  lists   of  summonses  shall  distinguish' those  which  a  °^o°^- 
master  has  jurisdiction  to  hear  from  those  which  a  master 

has  not  jurisdiction  to  hear,  and  those  which  are  to  be 
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Ord.  uv., 
rr.  27-29. 

Ord.  LV. 

rr.l,  2. 


attended  by  counsel  from  those  which  are  not  Ito  be  so 
attended.  . 

28.  The  summonses  in  each  list  for  bearing  by  a  judge  or 
master  shall  be  called  on  in  their  order,  u  when  a  sum- 
mons is  called  on  neither  party  appears,  the  summons  shall 


761.  [Uv.  12.] 

CaUing  over  of  be  papsod  ovor  Until  the'  list  for'  the  hour  has  been  gone 
^^  through.  The  summonses  passed  oyer  shall  then  be  call^  on 

a  second  time  in  their  order.    If  neither  party  appears  to  a 
summons  so  called  on  it  shall  be  struck  but. 

As  to  proceeding  ex  parte  when  one  party  appears,  see  Ord.  LIV., 
rr.5-7. 

768.  [Uv.  18.]       29.  An  order  shall  be  in  the  •Form  No.  2  in  Appendix  K. 
Form  of  order,   with  such  variations  as  circumstances  require,    it  shall  be 

sealed,  and  shall  ba  marked  with  the  name  of  the  judge  or 

master  by  whom  it  is  made. 


768.  [15  ft  16 

Tiot.  e.  80, 

S.12.] 

Business,  bow 

tobe'carriedon. 

764.  [0.  0. 

XXXV.  1.] 
What  bnsineis 
to  be  disposed 
of  in  chambers. 


Payment  or 
transfer  where 
judgment  or 
order. 


Where  amount 
does  not  exceed 
£1000. 


[0.0.  XXXV,  1.] 
Diyidend  or 
interest. 


ORDEE  LV. 

Ohambers  in  the  Chanoert  Division. 

I. — General. 

1.  The  j)usiness  in  Chambers  of  the  Judges  of  the  Chancery 
Division,  to  whom  Chambers  areattached,  shall  be  carried  on 
in  conjunction  with  their  Court  business. 

2.  The  business  to  be  disposed  of  in  Chambers  by  Judges 
of  the  Chancery  Division  shall  consist  of  the  following 
matters,  in  addition  to  the  matters  which  under  any  other 
rule  or  by  statute  may  be  disposed  of  in  Chambers : 

See  for  ezampl6.15  &  16  Viet.  c.  80,  &  26. 

(1.)  Applications  for  payment  or  transfer  to  any  person  of 
any  cash  or.  securities  standing  .to  the  credit  of  any 
cause  or  matter  wherd  there  has  been  a  judgment 
or  order  declaring  the  rights  -or-  where  the  title 
depends  only  upon  proof  of  the  identity  or  the 
birtby  marriage,  or  death  of  any  person : 

(2.)  Applications  for  payment  or  transfer  to  any  person  of 
any  cash  or  securities  standing  to  the  crecut  of  any 
cause  or  matter  where  the  cash  does  pot  exceed 
£1000  or  the  securities  do  not  exceed  £1000 
npminal  value-: 

(3.)  Applications  for  payment  to  any  person  of  the  divi- 
dend or  interest  on  any  securities  standing  to  the 
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credit  of  any  cause  or  matter,  whether  to  a  separate  Ord.  LV.,  r. 
aecotmt  or  otherwise.  


It  will  be  no  longer  necessary  to  haye  liberty  to  -apply  in  Ohambers 
reserved  to  enable  applications  to  be  made  with  re^)ect  to  matters 

within  the  limits  of  snb-sections  Q.),  (2),  and  (3)  of  this  role. 

• 

(4.)  ApplicatioDs  under  36  Groo.  III.  a  52^8.  32  (the  [co.nxv.s.] 
Legacy  Duty  Act),  in  all  cases  where  the  money  or  Legacy  Duty 
securities  in  Court  do  not  exceed  £1000  or  £1000  Act. 
nominal  value  i 

(5)  Applications  under  10  &  11  Vict.  c.  96,  and  12  &  13  [O.O.nxv.S.] 
Vict  c.  74  (the  Trustee  Belief  Acts),  in  all  cases  Trustee  Relief 
where  the  money  or  securities  in  Oourt*  do  not  ^^^ 
exceed  £1000  or  £1000  nomdnai  vdtue. 


Fo 


(4)  and  (5).    The  previous  limit  was  £300. 

For  sums  above  £1000  a  petition  appears  still  to  be  necessary,  but 
when  a  proceeding  has  been  properly  commenced  by  petition  the 
Court  has  power  to  adjourn  the  petition  into  Chambers,  (fie  MoMz 
Trusts,  22  Ch.  D.  635.) 


ParlUmentary 
Deposits  Act. 


Lands  Clauses 
Act,  &c 


(6.)  Applications  under  9  &  10  Vict.  o.  20  (the  Parlia- 
mentary-Deposits Act)^  for  inyestment,  payment  of 
dividends,  and  payment  out  of  Court : 

(7.)  Applications  for  interini  and  permanent  investment 
and  for  myment  of  dividends  under  the  Lands 
Clauses  Consolidation  Act,  1845,  and  any  other 
Act  passed  before  the  14th  of  August,  1855, 
'  whereby  the  purchase-money  of  any  property  sold 
is  directed  to  be  paid  into  Court : 

(8.)  Applications  under  the  Trustee  Acts,  1850  and  1852,  [0.o.xxxv4.]. 
in  all  oases  where  a  judgmenrt  or  order  has  been  Trustee  Acts. 
given  or  made  for  the  sale,  conveyance,  or  transfer 
of  any  stock  or  of  any  hereditaments,  corporeal  or 
indorporeal,  of  any  tenure  or  description,  whatever 
may  oe  the  estate  or  interest  therein : 

(9.)  Applications  on  behalf  of  infants  under  1  Will.  IV.  CO.O.zizv.5.] 
-  c  65,  ss.  12, 16,jand  17,  where  the  infant  is  a  ward  inCmu. 
of  Court,  or  the  administration  of  the  estate  of  the 
infant,  or  the  maintenance  of  the  infant  is  under 
the  direction  of  the  Court : 

(10.)- Applications  under  18  &  19  Vict  c.  43  for  thel  Marriage  of 
settlement   of  any    property   of   any  infant  onhi^f^^ 
'  marriage :  |        * 

(11.)  Applications  under  the  Copyhold  Acts  respecting  [Chancery 
any  securities  or  money  m  Court.     Notice  of  rundsAmen- 
any  such  application  is  not  to  be  given  to  the  i^^^^^^]^i 

Copyhold  Acts. 
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[Reg.  8th  Aug., 

1857,  No.  19.] 

Guardianship, 

&c. 

(15  &  16  Vict. 

c.  80,  8.  26.) 

Management  of 

property. 

[ao. 

7.  Ig.] 


Bule$  of  the  Supreme  Court,  1883. 


Sales  by  Court. 


(Ord.  17th  Apr, 
1867,  r.  1.) 
Taxation,  &c., 
of  costs. 

Further  con- 
sideration of 
cause  for 
distribution. 


[0.0. 

28.] 

Generally. 


(15  &  16  Vict, 
c.  80,  s.  26.) 
Judge's  discre- 
tion. 


765.  [15  ft  16 

yioto.80, 

S.88, 

extended.] 

Power  to  apply 
for  originating 
summonses. 
By  whom. 


Copyhold  Commissioners  unless  the  judge  shall 
so  direct : 
(12.)  Applications  as  to  the  guardianship  and  maintenance 
or  advancement  of.  infants : 


(13.) 


(14.) 


(15.) 


(16.) 


Rights  of  any 
party. 


Applications  connected  wjth  the  management  of 
property : 

Applications  for  or  relating  to  the  sale  by  auction  or 
private  contract  of  property,  and  as  to  the  manner 
m  which  the  sale  is  to  be  conducted,  and  for  pay- 
ment into  Court  and  investment  of  the  purchase- 
money  : 

AH  applications  under  6  &  7  Vict.  c.  73  (not  being 

*  appii()ations  for  orders  of  bourse)  for  the  taxation 
ana  delivery  of  bills  of  costs  and  for  the  delivery 
by  any  solicitor  of  deeds,  documents,  and  papers : 

Applications  for  orders  on  the  further  consideration 
of  any  cause  or  matter  where  the  order  to  be  made 
is  for  the  distribution  of  an  insolvent  estate  or  for 
the  distribution  of  the  estate  of  an  intestate,  or  for 
the  distribution  of  a  fund  among  creditors  or  deben- 
ture holders : 
(17.)  Applications  for  time  to  plead,  for  leave  to  amend 
pleadings,  for  discovery  and  production  of  docu- 
ments, and  generally  all  applications  relaiing  to  the 
conduct  of  any  cause  or  matter : 
(18.)  Such  other  matters  as  the  judge  may  think  fit  to 
dispose  of  at  Chambers. 

U.-^Administrations  and  Trusts. 

3.  The  executors  or  administrators  of  a  deceased  person  or 
any  of  theii^,  and  the  trustees  under  any  deed  or  instrument 
or  any  of  them,  and  any  person  claiming  to  be  interested  in 
the  relief  sought  as  creditor,  devisee,  legatee,  next  of  kin,  or 
heir-at-law  or  customary  heir  of  a  deceased  person,  or  as 
cestui 'que  trust  under  the  trust  of  any  deed  or  instrument, 
or  as  claiming  by  assignment  oi^  otherwise  under  any  such 
creditor  or-  other  person  as  aforesaid,  may  take  out,  as  of 
course,  an  originating  summons  returnable  in  the  Chambers 
of  a  judge  of  the  Chancery  Division  for  such  rehef  of  the 
nature  or  kind  following,  as  mav  by  the  summons  be  speci- 
fied and  as  the  circumstances  of  the  case  may  require  (that 
is  to  say),  the  determination,  without  an  administration  of 
the  estate  or  trust,  of  any  of  the  following  questions  or 
matters : — 

(a.)  Any  question  afieeting  the  rights  or  interests  of  the 
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person  claimio^  to  be  creditor,  devisee,  legatee, 
*  next  of  kin,  or  Eeir-at-law,  or  cestui  (jne  trust: 

(b.)  The  ascertainii^ent  of  any  cla$p  of  creditors,  legatees, 
devisees,  next  of  kin,  or  others : 

(e.)  The  furnishing  of  any  particular  accounts  by  the  exe- 
cutors or  jBtdmiiustrators  or  trustees,  and  the  vouch 
ing  (wlien  necessary)  of  such  accounts : 

(d.)  The  payment  into  Court  of  any  money  in  the  hands  of 
the  executors  or  administrators  or  trustees ! 

(e.)  Directing  the  executors  or  administrators  or  trustees  to 
do  or  abstain  from  doing  any  particular  act  in  their 
character  as  such  executors  or  administrators  or 
trustees: 

(/)  The  approval  of  any  sale,  purchase,  comprombe,  or 
other  transaction : 

(g.)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust, 

4.  An^  of  the  persons  named  in  the  last  preceding  rule 
mav  in  like  manner  apply  for  and  obtain  an  order  for — '• 

(a.y  The  administration  of  the  personal  estate  of  the 
deceased: 


Ord.  LV^ 
rr.  3-5. 


i^i 


The  administration  of  the  real  estate  of  the  deceased 
The  administration  of  the  trusts 


ABcertainment 
of  class. 

Accounts. 


Payments. 

Restraining 
executors,  &c. 


Approval  of 
Court. 

Determmation 
of  any  qnes* 
tion. 
766. 

Power  to  apply 
for  orders  for 
complete  or 
partial  admi- 
nbtration. 


Under  15  &  16  Vict  a  86,  it  seems  that  an  order  would  not  be  made 
for  administration  of  the  real  estate  alone.  (RoimU  v.  Morris,  L.  B. 
17Eq.210 

5.  The  persons  to  be  served  with  the  summons  under  the 

last  two  preceding  rules  in  the  first  instance  shall  be  the 

following ;  (that  is  to  say) — 

A.  Wnere  the  summons  is  taken  out  by  an  executor  or 

administrator  or  trustee — 

(a.)  For  the.  determination  of  any  question,  under 
*  sob-sections  (a.),  (e.),  (/.),  or  {g.)  of  rule  3, 
the  persons,  or  one  ot  the  persons,  whose 
rights    or    interests    are    sought  to  be 
a&cted: 
(i.)  For  the  determination  of  any  question,  under 
sub-section  (&.)  of  rule  3,  any  member  or 
aUeged  member  of  the  class : 
(c.)  For  the  determination  of  any  question,  under 
sub-section  (c.)  of  rule  3,  any  person  in- 
terested in  taking  such  accounts : 
{d.)  For  the  determination  of  any  question,  under 
sub-section  {d.)  of  rule  3,  any  person  in- 
terested in  such  money : 
{e,)  For  relief  under  sub-section  (a.)  of  rule  4,  the 

X 


767. 

Persons  to  be 
served  with 
summonses 
under  the  two 
preceding 
rules. 
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Ord.  LV^ 
rr.  5-11. 


768. 

Seryice  on 
other  persons. 

Tee.. 

Evidence  and 
mode  of  trial. 


770. 

Power  to  pro- 
nounce judg- 
ment. 

771. 
Power  to  give 
*  special  direc- 
tions. 

77». 

Judgment  not 
obligatory. 


778.  [0.  0. 

ZZXT.  5.] 

Subsequent 
summons  re- 
lating to  same 
estate  or  irust 
to  be-  before 
same  judge. 


residnary  legatees,  or  next  of  kin,  or  some 
of  them : 
(/.)  For  relief  under  sub-section  (6.)  of  rule  4,  the 
residuary  devisees,  or  heirs,  or  some  of 
them : 
[g.)  For  relief  under  sub-section  (<j.)  of  rule  4,  the 
cestui  que  trust,  or  some  of  them : 
If  there  are  more  than  one  executor  or  ad- 
ministrator or  trustee,  and  they  do  not  all 
.  concur  in  taking  out  the  summons,  ttiose 
who  do  not  concur. 
B.  Where  the  summons  is  taken  out  by  any  person  other 
than  the  executors,  administrators,  or  trustees,  the 
said  executors  administrators  or  trustees. 


(*.) 


Bules  3r  4,  and  5,  as  explained  by  rr.  8,  9,  and  10,  largely  extend  the 
scope  of  the  summary  junsdiction  of  the  Chancery  IMTision.  Hitherto 
a  general  order  for  administration  has  preceded  thd  determin^btion  of 
such  questions  as  are  comprised  under  sub-ss.  (a.),(MX^O>!(/)>^^d(^.). 

It  will  be  Noticed  that  these  rules  do  not  expressly  proviae  for  the 
costs  of  proceedings  under  them,  or  give  directions  for  raising  them 
where -no  general  administration  is  sought. 

6.  The  tJourt  or  a  judge  may  direct  such  other  persons  to 
be  served  with  the  summons  as  they  or  he  may  think  fit. 

7.  The  application  shall  T)e  supported  by  such  evidence  as 
the  Court  or  a  judge  may  require,  and  directions  may  be 
given  as  they  or  he  may  think  just  for  the  trial  of  any 
questions^arising  thereout, 

8.  It  shall  be  lawful  for  the  Court  or  a  judge  upon  such 
summons  to  pronounce  such  judgment  as  the  nature  of  the 
case  ipay  require. 

9.  The  Court  or  a  judge  may  give  any  special  directiona 
touching  the  carriage  or  execution  of  the  judgmrent,  or  the 
service  thereof  upon  persons  not  parties,  as  they  or  he  may 
think  just. 

10.  It  shall  not  be  obligatory  on  the  Court  or  a  judge  to 
pronounce  or  make  a  judgment  or  order,  whether  on  summons 
or  otherwise,  for  the  administration  of  any  trust  or  of  the 
estate  of  any  deceased  person,  if  the  questions  between  the 
parties  can  be  properly  determined  without  such  judgment 
or  order. 

11.  When  any  BumnK)ns  under  rules  3  or  4  of  this  order 
haa  been  taken  out,  every  subsequent  summons  relating  to 
the  same  estate  or  trust  shall  be  marked  witli  the  name  of 
the  judge,  to  whom,  for  the  time  being,  the  matter  is 
assio^ned,  and  in  case  any  meh  subsequent  summons  shaU'  he 
inarked  with  the  name  of  aaiother  judge  it  shall  he  the  duty 
of  the  eosecutors,  administrators,  or  trustees,  to  apply  for  the 
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transfer  to  such  Jirst-menHoned  judge  of  such  subsequent 
summons. 

12.  The  issue  of  a  snromoDs  under  rule  3  of  thiis  order 
shall  Dot  interfere. with  or  control  any  power  or  discretion 
vested  in  any  executor^  administrator^  or  trustee,  except  so 
fnr  as  such  intorfereiice  or  control  may  necessarily  be  involved 
in  the  particular  relief  sought. 

Executors,  administrators,  and  trustees  will  in  future  have  to  con- 
sider very  carefully  to  what  extent  any  proceedings  to  which  they  are 
parties  interfere  with  their  power  or  discretion. 


Ord.  LV., 
rp,  11-16. 


774. 

Power  of  exe- 
cutor, &C.,  to 
continae  ex- 
cept as  to  par- 
ticular relief 
sought. 


13.  Any  application  to  a  judge  in  Chambers  tmder  '*  The     775.  [0. 0. 
Charitable  Trusts  Act,  1853,"  section  28,  shall  be  made  by  ch^Hubie 


summons. 


frosts  Act, 
1S53. 

776.  [C.  0. 
Z1L18.] 


14.  No  order  made  under  the  Act  in  the  last  preceding 
rule  mentioned  by  the  judge  in  Chambers  shall  be  subject 
to  appeal  where  the  gross  annual  income  of  the  charity  has  imitation  of 
not  been  declared  by  the  Charity  Commissioners  for  England  *^^ 
and  Wales  to  exceed  £100,'  unless  the  judge  by  whom  such 
order  mav  have  been  made  shall  certify  that  such  appeal 
ought  to  DO  permitted  either  absolutely  or  on  such  tonus  as 
the  judge  may  think  fit  to  impose. 


lU.— Powers  and  Duties  of  Chief  Clerks. 

15.  The  judges  of  the  Chancery  Division  to  whom  Cham- 
bers are  at^hed  shall  have  power,  subject  to  these  rules,  to 
order  what  matters  shall  be  heard  and  investigated  by  their 
chief  clerks,  either  with  or  without  their  direction,  during 
their  progress ;  and  what  matters  shall  be  heard  and  inves- 
tijgated  by  themselves,  and  particularly  if  the  judge  shall  so 
direct,  his  chief  clerks  shall  take  such  accounts  and  make 
such  inquiries  as  have  nsually  been  taken  and  made  by  the 
chief  clerks,  and  the  judge  shall  give  such  aid  and  directions 
in  every  such  account  or  inquiry  as -he  may  think  fit,  but 
subject  to  the  right  hereinafter  provided  for  the  parties  to 
bring  any  particular  point  before  the  judge ;  provided  that 
no  judgment  or  order  fon  general  administration  shall  be  made 
under  rule  4  of  this  order  or  otherwise  by  a  chief  clerk. 

16.  Each  chief  clerk  shall,  for  the  purpose  of  any  proceed- 
ings directed  to  be  taken  before  him,  nave  full  power  to  issue 
advertisements,  to  summon  parties  and  witnesses,  to  admi- 
nister oaths,  to  require  the  production  of  documents,  to  take 
affidavits  and  acKnowledgments,  other  than  acknowledg- 
ments by  married  women,  and   when  so  directed  by  the 

X  2 


777.  [15  k  16 

Viot  e.80, 

1.29.] 

Judges  to 
direct  what 
business  may 
be  taken  before 
chief  clerk. 


778.  [15  ft  16 

Viet  0.  80, 

1.80.] 

Chief  clerk  to 
take  eyidence. 
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Ord.  LV., 
rr.  16-21. 

T79.  [15  ft  16 

Viet.  0.  SO, 

1.81.] 

Chief  Clerk's 
juriidiction  in 
Inspect  to 
witness. 


.  780.  [C.  0. 

ZZZV.48.] 

Certificate  of 
Chief  aerk 
may  be  made 
conclasive. 


judge  to . examine  parties  and  witnesses  either  upon  inter- 
rogatories or  viva  voce,  as^the  judge  shall  direct. 

17.  Parties  and  witnesses  snmmoned  to  attend  before  a 
chief  clerk  shall  be  *  bound  to  attend  in  pursuance  of  the 
snmmons,  and  ^hall  be  liable  to  process  of  contempt  in  like 
manner  as  parties  or  witnesses  are  liable  thereto  m  caise  of 
disobedience  to  any  order  of  the  Court,  or  in  case  of  default 
in  attendance,  in  pursuance  of  any  order  of  the  Court  or  of 
any  writ  of  subpoena  ad  testifieanaum,  and  all  persons  swear- 
ing or  afibming  befoi:!B  any  chief  clerk  shall  be  liable  to  all 
such  penalties,  punishments,  and  consequences  for  any  wilful 
and  corrupt  false  swearing  or  affirming  contained  therein,  as 
if  the  matters  sworn  or  affirmed  had  been  sworn  and  affirmed 
before  any  other  person  by  law  authorized  to  administer 
oaths,  to  take  affidavits,  and  to  receive  affirmations. 

18.  The  Court  or  judge  may  direct  any  computation  of 
interest,  or  the  apportionment  of  any  fund,  to  be  certified  by 
the  Chief  Clerk,  and  to  be  acted  upon  by  the  Paymaster^ 
General  or  other  person  without  further  order. 


IV. — Assistance,  of  Experts. 

781.  [15  ft  16       19.  The  Judge  in  Chambers  may  in  such  way  as  he  thinks 

^«^  «•  ^»  fit,  obtain  the  assistance  of  accountants,  merchants,  engineers, 

.*•     -'  actuaries,  and  other  scientific  persons  the  better  to.  enable 

MpertTmay  be  ^^Y  matter  at  oucc  to  be  determined,  and  he  may  act  upon 

obhuned  in  the  Certificate  of  any  such  person. 

Chambers. 

This  rule  would  appear  not  to  extend  to  the  Chief  Clerk  ihe  power 
of  calling  in  skillea  or  technical  assifltapoa.  (See  MUdmay  v.  Lord 
lf«MM«»,  1  ftrew,  216.) 


782.  [15  ft  16 
"^et.  0.  86, 
t.  28 ;  Corn. 
0rdenLl860, 

zzzy.  2.] 

Form  of 

originating 

summons. 


788.  [0.  0. 
zzzy.  6.] 

Mode  of  Blling 
up  form  of 
summons. 


V. — Summonses  in  Chambers. 

20.  An  originating  summons  shall  be  in  the  Form  Ko.  25 
in  Appendix  L.,  with  such  variaticois  as  circumstances  may 
require.  It  shall  be  prepared  by  the  applicant  or  his  solici- 
tor, and  shall  be  sealed  m  the  Central  Office,  and  when  so 
sealed  shall  .be  deemed  to  be  issued.  The  person  obtaining 
the  summons  shall  leave  at  the  Central  Office  a  copy  thereof, 
which  shall  be  filed  and  stamped  in  the  manner  required  by 
law. 

21.  The  day  and  hour  for  attendance  under  an  originating 
summons  shall  be  left  to  be  added,  after  the  sealing  thereof, 
in  the  margin  or  at  the  foot  of  the  same,  and  shall  be  there 
inserted  when  such  day  and  hour  shall  have  been  fixed  at  the 
Chambers  of  the  judge  to  whom  the  matter  is  assigned  by 
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the  Chief  Clerk,  who  shall  mark  tlie  summons  with  the  seal      otd.  LV^ 
'  used  in  such  Chambers.  rr.  21-26*! 

22.  Where  from  any  oause  an  originating  summons  may     »f^rQ  q — 
not  have  been  served  upon  any  party  seven  clear  days  before      zzzv.  a.] 
the  return  thereof,  an  indorsement  may  be -made  upon  the  Proyision  for 
summons,  and  upon  a  copy  thereof  stamped  for  service  ap-  fa^ure  to  serre 
pointing  a  new  time  for  the  parties  not  before  served  to  "™h?n^mited 
attend  at  the  Chambers  of  the  judge,  and  such  indorsements  time.*^ 
shall  be  sealed  at  the  judge's  Chambers,  and  the  service  of 

the  copy  so  indorsed  and  sealed  shall  have  the  same  force 
and  effect  as  the  service  of  an  originating  summ(His,  and 
where  any  party  has  been  served  before  such  indorsement, 
the  hearing  thereof  may,  upon  the  return  of  the  summons,  be 
adjourned  to  the  new  time  so  appointed. 

23.  The  parties  served  with  an  originating  summons  shall  785.  [0. 0. 
before  they  are  heard  in  Chambers,  enter  appearances  in  the  .  ^"^^  ^'^. 
Central  Omce  and  give  notice  thereof.  be*entered* 

24.  The  summons  by  the  Chief  Clerk  requiring  the  at-     786.  [c.  0. 
*  tendance  of  parties,  witnesses,  or  others,  shall  be  in  the      *"^'  ^^ 

Form'  No.  1  in  Appendix  L.,  with  such  variationa  as  the  cir-  ^om  ^tdJ^g 
cumstances  of^e  case  may  require.  attendanoe.  •  ^ 

VI. — Proceedings  relating  to  Infa/rUs. 

25.. Upon  applications  for  the  appointment  of  guardians  787. [Orders, 

of  infants  and  allowance  for  maintenance  the  evidence  shall  ''^^i^^'^' 

show-  ^  

The  ages  of  the  infants ;  .  gu^t^ianshtp 

The  nature  and  amount  of  the  infants'  fortunes  and  ormaintenana? 

of  infants. 

mcomes ; 
{e,)  What  relations  .the  infants  have. 

26.  TJpon  applications  to  obtain  the  sanction  of  the  Court  788.  [Order  8, 
to  infantd  making  settlements  on  marriage  under  18  &  19     ^^?*^' 
Vict.  e.  43,  evidence  shall  be  produced  to  phow —  "'•' 

(a.)  The  age  of  the  infant ;  ^^u^e  of 

{bS  Whether  the  infant  has  any  parents  or  guardians ;       infants, 
(c.)  With  whom  or  under  whose  care  the  infant  is  living, 
,       and,  if  the  infant  has  no  parents  or  guardians,  what 
near  relations  the  infant  has ; 
{d.)  The  rank  and  position  in  life  of  the  infant  and 
parents; 
What  the  infant's  property  and  fortune  consists  of ; 
{)  The  age,  rank,  and  position'  in  life,  of  the  person  to 
whom  the  infant  is  about  to  be  married ; 
{g.)  What  property,  fortune,  and  income,   such  person 
has;  •        , 


ti 
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Ord.  LV., 
rr.  26-32. 


769.  [0.  a 

Appointment 
of  guardian 
ad  litem. 


(h.)  The  fitness  of  the  proposed  trusteeis,  and  their  con- 
sent to  act ; 
The  proposals  for  the  settlement  of  the  pro^rty  of  the  infant, 
and  of  the  person  to  whom  such  infant  is  proposed  to  be 
married,  shall  be  submitted  to  the  judge. 

27.  At  any  time -during  the  proceedings  at  any  judge's 
Chambers  under  any  judgment  or  order^  the  judge  may,  if 
he  shall  think  fit,  require  a  guardian  ad  litem  to  be  appointed 
for  any  infant  or  person  of  unsound  mind  not  so  found  by 
inquisition,  who  nas  been  serred  with  notice  of  such  judg- 
ment or  order; 


T90.  [0.  0. 

nzT.  15.] 

Identification 
of  copy  of 
judgment. 

91.  [Older  8, 
Aug.  1857, 
.     ill] 

Registrar's 
note  to  be  pro- 
cured where 
order  not 
drawn  up. 


792.  [Ordmr  8, 
Aug.  1857, 

vi] 
Names  of 
solicitors  to  be 
noted. 

798.  [Order  8, 
Aug.  1857, 
▼iii] 
Service  of 
notice  of  judg- 
ment and  ap- 
pearance to  he 
certified. 


794.  [0.  0. 

ZZXV.82.] 

limit  of  time 
for  bringing 
judgement  into 
chambers. 


YIL-^Jbocuments  to  he  left  at  Chambers. 

28.  In  all  cases  of  proceedings  in.  Chambers  under  any 
judgment  or  order^  the  party  prosecuting  the  same  shall 
leave  it  copy  of  such  judgment  or  order  at  the  judge's  Qham- 
bers^and  snail  certify  the  same  to  be  a  true  copy  of  the 
judgment  or  order  as  passed  and  entered. 

29.  Whenever  any  matter  is  adjourned  from  the  Court  to 
Chambers,  or  any  directions  are  given  in  CoiM  to  be  acted 
upon  at  Chambers,  whether  upon  a  matter  adjourned  into 
Court  from  Chambers,  oV  upon  any  other  occasion,  without 
an  order  being  drawn  up,  a  note  signed  by  the  Registrar, 
stating  for  what  purpose  such  matter  is  adjourned  to  Cham- 
bers, or  Ihe  directions  given,  shall  be  procured  from  the 
Begistrar  and  left  at  Chambers. 

80.  A  note  stating,  the  names  of  the  solicitors  for  all  the 
parties,  and  showing  for  which  of  the  parties  feuch  solicitors 
are  concerned,  shall  be  left  at  Chambers  with  every  judg- 
ment or  order. 

31.  A  copy  of  every  certificate  of  the  Central  Office  of 
entry  of  a  memorandum  of  service  of  notice  of  a  judgment  or 
order,  and  of  every  appearance  entered  by  a  person  served 
with  such  notice  to  attend  the  proceedings,  Certified  by  the 
solicitor,  shall  be  left  at  Chambers. 

VIIL — Swrnmonsee  to  Proceed. 

32.  Every  judgment  or  order  directing  accounts  or  in- 
Guiries  to  be  taken  or  made  shall  be  brought  into  the  judge's 
Chambers  by  the  party  entitled  to  prosecute  the  same, 
within  ten  days  after  the  same  shall  faiave  been,  passed  and 
entered,  and  in  default  thereof  anjr  other  party  to  the  cause 
or  matter  shall  be  at  liberty  to  bring  in  the  same,  and  such 
party  shall  have  the  prosecution  of  such  judgment  or  order 
unless  the  judge  shall  oUierwi&e  direct. 
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33.  Upon -^  a  copy  of  the  judgment  or  order  being  left,  a      ord.  LV., 
summons  shall  be  issued  to  proceed  with  the  accounts  or  in-     n*.  ss-st! 
^uiries  directed,  and  upon,  the  return  of  such  summons  the     -^^  j.-.  ^ 
jud^e,  if  satisfied  by  proper  evidence  that  all  necessary     xxxv.ie.] 
parties  have  been  served  with  notice  of  the  judgment  or  order,  judge  to  direct 
shall  thereupon  give  directions  as  to  the  inanner  in  which  mode  of  cany- 
each  of  the  accounts  and  inquiries  is  to  be  nrdsecuted,  the  j^^?"*  ^^^.^'' 
evidence  to  be  adduced  in  support  thereof,  tne  parties  who  Siwobwi. 
are  to  attend  on  the  several  accounts  and  inquiries,  and  the 

time  within  which  each  proceeding  is  to  be  taken,  and  a 
day  or  days  may  be  appointed  for  the  further  attendance 
of  the  parties,  and  all  such  directions  may  afterwards  be 
varied,  by  addition  thereto  or  otherwise,  as  may  be  found 
necessary.. 

34.  Where  by  a  judgment  ox  order  a  deed  is  directed  to     796.  [O.  0. 
be  settled  by  the  judge  in  Chambers   in  case  the  parties     =^^-i7.] 
differ,^  a  summons  to  proceed  shall  be  issued,  and  udqa  the  Proceedings.* 
return  of  the  summons  the  party  entitled  to  prepare  the  draft  dire^i^i^be 
deed  shall  be  directed  to  deliver  a  copy  thereoi,  within  such  settled  in 
time  as  the  judge  shall  think  fit,  to  the  party  entitled  to  chrambera. 
object  thereto,  ^ud  the  party  ho  entitled  to  object  shall  be 
directed' to  deliver  to  the  other  party  a  statement  in  writing 

of  his  objections  (if  any)  within  eight  days  after  the  delivery 
of  such  copy,  and  the  proceeding  sliall  be  adjourned  untu 
after  the  expiration  of  the  said  period  of  eight  days. 

35.  Where,  upon  the  hearing  of  the  summons  to  proceed,     797.  [0. 0. 
it  appears  to  the  judge  that  by  reason  of  absence,  or  for  any     *^^^-  ^^O  . 
other  sufficient  cause,  the  service  of  notice  of  the  judgment  ^^wer  to  dis- 
Or  order  upon  any  party  cannot  be  made  or  .ought  to  te  dis-  J^SstitTte*  ^^ 
pensed  with,  the  judge  may,  if  he  §hall  think  fit,  wholly  service. 
dispense  with  such  service,  or  may  at  his -discretion  order 

any  substituted  service  or  notice  by  advertisement  or  other- 
wise in  lieu  of  such  service. 

36.  If  ou  the  bearing  of  the  summons  to  proceed  it  shall     798.  [O.  o. 
appear  that  all  necessary  parties  are  not  parties  to  the  action     "^'  ^^'} 
or  have  not  been  served  with  notice  of  the  judgment  or  stayofprcn 
order,  directions  may  be  given  for  advertisement  for  creditors,  nec^/^ 
and  for  leaving  the  accounts  in  C  hambers,  but  the  adjudi(*a-  ties  absent. 
tion  on  creditors'  claims  and  the  accounts  are  not  to  be  pro* 

ceeded  with,  and  no  other  proceeding  is  to  be  taken,  except 
for  the  purpose  of  ascertaining  ti  e  parties  to  be  served*,  until 
all  necessary  parties  shall  have  been  served,  and  are  bound, 
or  service  sbdl  have  been  dispenaed  with,  and  until  direc- 
tions shall  have  been  given  as  to  the  parties  who  are  to 
attend  on  the  proceedings. 

37.  The  course  of  proceeding  in  Chambers  shall  ordinarily     -799.  [b.  o. 
be  the  same  as  the  course  of  proceeding  in  Court  upon     *^°^'  ^1 

Course  of  pro* 
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Ord.  LV^  motions.  CopieB,  abstracts,  or  extracts  of  or  from  acoonnts 
rr:  37-41.  deeds,  or'  other  documents  and  pedigrees  and  concise  state- 
^^^jr~T  ments  shall,  if  directed,  be  sapphed  for  the  use  of  the  judge 
cbamiMnto be  and  his  chief  derksy  and  where  so  directed,  copies  shall  be 
•imiiar  to  that  handed  over  to  the  other  parties.  But  no  copies  shall  be 
cS^**^  "*  made  of  deeds  or  documents  where  the  originals  can  be 
brought  in  unless  the  judge  shall. otherwise  direct. 

IX, — Summons  Book, 

800.  [0. 0.         38.  At  the  time  any  summons  is  obtained,  an  entry  thereof 

^"^^  •*•]     shall  be  made  in  **  the  Summons  Book,"  stating  the  date 

EntriM  to  be     q|^  which  the  summons  is  issued,  the  name  of  the  cause  or 

Summoiii         matter,  and  by  what  party, 'and  shortljr  for  what  purpose 

Book."  such  Summons  is.  obtained,  and  at  what  time  such  summons 

is  returnable. 

»M.[C.  0.         39.  Lists  of  matters  apoointed  for  each  day  shall  be 

***''•  **•]     made  out  and  affixed  outside  the  doors  of  the  chambers  of 

matiew  in        ^^^  respective  judges ;  and,  subject  to  any  special  direction, 

chambers.        8uch  matters  shall  be  heard  in  the  order  in  which  thoy 

appear  in  such  lists. 

X. — Attendances. 

SOS.[C.  0.  40.  Where,  upon  the  hearing  of  the  summons  to  proceed, 

MTV.  so.]  ^y  ^^  j^jjy  ^ime  duting  the  prosecution  of  the  judgment  or 

^kT  e'tcT  order,,  it  appears  to  the  judge,  with  respect  to  the  whole  or 

cJa^tfy^parties  ^^J  portion  of  the  proceedings,  that  the  interests  of  the 

according  to  parties  cau  be  classitted,  he  may  require  the  parties  con- 

the  nature  of  gtitutiug  each  or  Buy  class  to  lie  represented  by  the  same 

their  interests.        %•   •.    ^       j  j-       x      u   x       -j.'      ^  x^      V    n 

soheitor,  and  may  direct  what  parties  may  attend  all  or  any 
part  of  the  proceedings,  and  where  the  parties  constituting 
any  class  cannot  agree  upon  the  solicitor  to  represcDt  them, 
the  judge  n»ay  nominate  such  solicitor  for  the  purpose  of 
the  proceedings  before  him,  and  ^here  any  one  of  the 
parties  constituting  buch  class  declines  to  authorize  the  soli- 
citor so  nominated  to  act  for  him,  and  insists  upon  being 
represented  by  a  different  solicitor,  such  party  shall  per- 
sonally pay  the  costs  of  his  own  solicitor  of  and  relating  to 
the  proceedings  before  the  judge,  with  respect  to  which  such . 
nommation  shall  have  been  made,-  and  all  such  further  costs 
as  shall  be  occasioned  to  any  of  the  parties  by  his  being 
represented  by  a  different  solicitor  from  the  solicitor  so  to 
be  nominated. 
80S.  [0. 0.  41.  Whenever  in  any  proceedings  beforia  a  judge  in 
I'ower^^o^rder  Chambers  the  same  solicitor  is  employed  for  two  or  more 
i^^ance  by    parties,  such  jiylge  may  at  his  discretion  require  that  any  of 
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the  said  parties  shall  jbe  represented  before  him  by  a  distinct     „.  41^7! 


solicitori. 

804. 

Liberty  to 
partieti  to 
attend 
separately. 


805. 

Order  as  to 
parties  directed 
to  attend. 


solicitor,  and  adjourn  sum  proceedings  until  such  party  is  separate 
so  represented.  _  solidton 

42.  Any  of  the  parties  other  than  thove  who  shall  bave 
been  directed  to  attend  may  attend  at  their  own  expense, 
and  upon  paying  the  costs,  if  any,  occasioned  by  such  at- 
tendance, or,  if  they  think  fit,  they  may  apply  by  summons 
for  liberty  to  attend  at  the  expense  of  the  estate,  or  to  have 
the  eoudact  of  the  action  either  in  addition  to  or  in.  substi- 
tation  for  any  of  the  parties  who  shall  have  been  directed  to 
attend. 

43.  An  order  is  to  be  drawn  up  on  a  summons  to  be  taken 
out  by  the  plaintiff  or  the  party  haying  the  conduct  of  the 
action,  stating  the  pBrties  who  shall  have  been  directed  to 
attend  and  such  of  them  (if  any)  as  shall  have  elected  to 
attend  at  their  own  expense,  and  such  order  is  to  be  recited 
in  the  chief  clerk's  certificate. 

XI. — Advertisements  for  Creditors  and  Claimants. 

44.  Where  a  judgment  or  order  is  given  or  made,  whether     ^l^-  ^• 
in  Court  or  in  Chambers,  directing  an  account  of  debts,      ***'';  ^^ 
claims,  or  liabilities,  or  an  inquiry  for  heirs,  next  of  kin,  or  ?'^^^eJ^. 
other  unascertained  persons,  unless  otherwise  ordered,  all  mentsJ^"^ 
persons  who  do  not  come  in  and  prove  their  claims  within 

the  time  which  may  be  fixed  for  that  purpose  by  adyer- 
,  tisement,  shall  be  excluded  from  the  benefit  of  tke  judgment 
or  order. 

45.  Where  an  advertisement  is  required  for  the  purpose  807.  [C.  0. 
of  any  proceeding  in  Chambers,  a  peremptory  advertisement,  ^^^^•'W.1 
and  only  one,  shall  be  issued,  unless  for  any  special  reason  ^^®^. 

it  may  be  thought  necessary  to  issue  a  second  advertisement     ^^'   ^^^' 
or  further  advertisements,  and  any  advertisement  may  be 
repeated  as  many  times  and  in  such  papers  as  may  be 
directed. 

.    46.  The  advertisement  shall  be  prepared  by  the  party  .  808.  [o.  0. 
prosecutbg  the  judgment  or  order,  and  spboutted  to  the     *P^-  *^J 
chief  clerk  for  approval,  and  when  approved  shall  be  signed  ^®^***''®'*  ^^ 
by  him,  and  such  signature  shall  be  sufficient  authority  to     ^®  »«»•»*• 
the  printer  of  the  Gazette  to  insert  the  same. 

47.  Advertisements  for  creditors  and  other  claimants  shall     Wio.  [0. 0. 
fix  a  time  within  which  each  claimant,  not  being  a  creditor,  "Sie/sTtt* 
is  to  come  in  and  prove  his  claim,  and  within  which  eacch     Kay,  I866,   • 
creditor  is  to  send  to  the  executor  or  administrator  of  the     combined.] 
deceased,  or  to  such  other  party  as  the  ludge  shall  direct,  or  ^v^^J^mont* 
to  his  solicitor,  to  be  named  and  described  in  the  advertise*  for  creditors 
ment,  the  name  and  address  of  such  creditor  and  the  full  ^^  <>*^^' 

claimants. 
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Ord.  LV., 
rr.  47-52. 


8iO.  [0.  0. 
ZZZV.89.] 

Claimantt* ' 
affidaTits. 

811.  [Ord.  87 
lUy,i8W,».] 

Affidarit  oi 
attendance  hj 
creditor  not 
required. 

812.  [Ord.  97 
May,  1885, 8.] 

Creditor  to 
prod  ace  se- 
curity and 
when  required 
other  docu- 
mentary evi- 
dence. 


818.  [Ord.  87 
Kay,  1865,  4.] 
"Creditor 
deprived  of 
costs,  frhen. 


particulars  of-  his  claim,  and  a  statemctnt  of  his  account  and 
the  nature  of  the  security  (if  any)  held  l*y  him.  Such 
advertisements  shall  be  in  one  of  the  Forms  Mo.  2  and  3,  in 
Appendix  L.,  with  such  variations  as  the  circumstance's  of 
the  case  may  require.  At  the  time  of  directing  such  adver- 
tisement a  time  shall  be  fixed  for  adjudicating  on  the 
claims. 

4^.  Claimants  filing  affidavits  shall  not  be  required  to 
take  office  copicR,  but  the  person  who  examines  tlie  claims 
shall  take  office  copies  and  produce  the  hame  at  the  hearing, 
unless  the  judge  shall  otherwise  dire  ^t. 

49.  No  creditor  need  make  any  affidavit  nor  attend  in 
support  of  his  claim  (except  to  produce  his  security)  unless 
he  is  served  with  a  notice  requiring  him  to  do  so  as  herein- 
after provided.    • 

50.  Every  creditor  shall  produce  the  security  (if  any) 
held  by  him  before  the  judge  at  such  time  as  shall  be 
specified  in  the  adveitisement  for  that  purpose,  being  the 
time  appointed  for  adjudicating  on  the  claims,  and  every 
creditor  shall,  if  required,  by  notice  in  writing  (Form  No,  4, 
in  Appendix  L.),  to  be  given  by  the  executor  or  adminis- 
trator of  the  deceased,  or  by  such  other  party  as  the  judge 
shall  direct,  produce  all  other  deeds  and  documents  neces- 
sary to  substantiate  his  claim  before  the  judge  at  his 
Chambers  at  such  time  as  shall  be  specified  in  such  notice. 

51.  In  case  any  creditor  nhall  ueglcct  or  refuse  to  comply 
with  the  last  preceding  Bule,  he  shall  not  be  allowed  any 
costs  of  proving  his  claim  unless  the  judge  shall  otherwise 
direct. 


examined  and 
rerified  by 
affidavit. 


814.  [Ord.  27  52.  The  executor  or  adminibtrator  of  the  deceased,  or  such 
Kay,  1866, 5.]  other  party  as  the  judge  shall  direct,  shall  examme  the 
Claims  to  be  claims  of  Creditors  sent  in  pursuant  to  the  advertisement^ 
and  shall  ascertain,  so  far  as  he  is  able,  to  which  of  8u<*h 
claims  the  estate  of  the  deceased  is  justly  liable,  and  he 
shall^  at  least  seven  clear  days  prior  to  the  time  appointed 
for  adjudication,  file  an  affidavit  (Form  No.  5,  in  Appen- 
dix L.),  to  be  made  by  such  executor  or  administrator,  or 
one  of  the  executors  or  administrators,  or  such  other  party, 
either  alone  or  jointly  with  his  solicitor  or  other  competent 
person,  or  otherwise,  as  the  jud^e  shall  direct,  verifying  a 
list  of  the  daims  (Fomi  No.  6,  m  Appendix  L.),  the  pfi^- 
culars  of  which  have  been  sent  in  pursuant  to  the  advertise- 
ment, and  stating  to  which  of  sucli  claims,  or  parts  thereof 
respectively,  the  estate  of  the  deceased  is  in  the  opinion  of 
the  deponent  justly  liable,  and  his  belief  that  such  claims, 
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or  parts  thereof  respectively,  are  justly  due  and  proper  to  be      Ord.  LV., 
allowed,  and  the  reasons  for.sueh  belief.  rr.  52-58. 

53^  In  casoj  the  judge  shall  think  fit  so  to  direct,  the  B16.  [Order  of 
making  of  the  afSdavit  referred  to  in  the  last  preceding  rule     Yw6^l* 
shall  l^  postponed  till  after  the  day  appointed  for  adjadica-  Power  to  post- 
tion,  and  shall  then  be  subject  to  such  directions  as  the  judge  pone  making 
may  give.'  affidavit. 

64  Where  on  the  day  appointed  for  hearing  the  claims     816.  [O.  o. 
any  of  tbem  remain  undisposed  of,  an  adj  )umment  day' for     "^-^O.] 
•  hearing  such  claims  shall  be  fixed,  and  where  further  evi-  Adjournment 
dence  is  to  be  adduced,  a  time  may  be  named  within,  which  cio«ingof*" 
the  evidence  on  both  sides  i:^  to  be  closed,  and  directions  eyidenoe. 
may  be  given  as  to  the  mode  in  which  such  evidence  is  to  be 
adduced. 

55.  At  the- time  appointed  for  adjudicating  upon  the  817.  [Crdarof 
claims  of  creditors,  or  at  any  adjournment  thereof,  the  judge     ^i^^^^' 
may  iu  his  discretion  allow  any  of  the  claims,  or  any  part  j..      /     . 
thereof  respectively,  without  proof  by  the  creditors,  and  judge^in^adju- 
direct  such  iuyestigation  of  all  or  any  of  the  claims  not.  dicating  on 
allowed,  and  require  such  further  particulars,  information,  or  <^*»™*- 
evidence  relating  thereto  as  he  may  think  fit,  and  may  if  he 
so  think  fit  require  any  creditor  to  attend  and  prove  his  claim, 
or  any  part  thereof,  and  the  adjudication  on  such  claims  as  are 
not  then  allowed  shall  be  adjourned  to  a  time  to  be  then 
fixed. 

56.-  Notice  (Form  No.  7,  in  Appendix  L.)  shall  be  given   818.  [Order  of 
by  the  executor  or  administrator,  or  such  othf*r  p  irty  as  the     ^IS^^T* 
judge  shall  direct,  to  every  creditor  whose  claim,  or  any  part  jt  i     * 
thereof,  has  been  allowed  without  proof  by  the  credit  )r,  of  *  creditor^of 
such  allowanct:^,  and  to  every  such  creditor  as  the  judge  shall  result  of  ad- 
direct  to  attend  and  prove  his  cliiim  or  such  part  thereof  as  J^^^icaUon. 
is  not  allowed  by  a  time  to  be  named  in  such  notii'e  (Form 
No.  8,  in  Appendix  L.),  n(»t  being  less  than  seven  days  after 
such  notice,  and  to  attend  at  a  time  to  be  therein  named, 
being  the  time  to  which' the  adjudication  thereon  shall  have 
been  adjourned,  and  in  case  auy  creditor  shall  not  complv 
with  such  notice,  his  claim,  or  such  part  thereof  as  aforesaid, 
sliall  be  disallowed. 

,   57.  After  the  time  fixed  by  the  advertisement  no  claims     819.  rp.  0. 
shall  be  received  (except  as  hereinbefore  provided  in  case  of  *Y27ttiu*' 
an  adjournment,  unless  the  judge  at  Chambers  shall  think    ^i865,  lo./' 
fit  to  give  special  leave,  upon  application  made  by  summons.  Limit  of  time 
and  then .  upon  such  terms  and  conditions  as  to  costs  and  for  sending  in 
otherwise  as  the  judge  shall  think  fit.  «^*^ 

58.  A  creditor  who  has  come  in  and  established  his  debt     880.  fo.  o. 
iu  the  judge's  Chambers  under  any  judgment  or  order  shall       *^  **-3 
be  entitled  to  the  costs  of  so  establishing  his  debt,  and  the  Costs  of  ^ta- 

"  bmhing  claims. ' 
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Ord.  LV., 
rr.  58-64. 


881.  [0.  0. 

ZZZV.42.] 
List  of  claims 
allowed. 
8d2.  [Order  of 

iS7th  May, 

1860, 18.] 
Notice  of 
cheques  being 
read  jr. 


883.  [Order  of 
27XkliAj, 
1866, 18.] 

Notice  by  post 
sufficient. 


884.  [0.  0. 

xliL9.] 
Debts  to  carry 
.  interest. 


885.  [0.  0. 
xliilO.] 

Interest  on 
debts  after- 
wards esta- 
bUshed. 


886.  [0.  0. 
zlii  11.] 

Interest  on 
legacies. 


sum  to  be  allowed  for  sucli  costs  shall  be  fixed  by  the  judge, 
unless  he  shall  think  fit  to  direct  the  taxation  thereof;  and 
the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established. 

59.  A  list  of  all  claims  allowed  shall,  when  required  by  the 
judge,  be  made  out  and  left  in  the  judge's  Chambers  by  the 
person  who  examines  the  claims. 

60.  Where  any  judgment  or  order  is  made  for  payments 
by  the  Paymaster-General  to  creditors,  the  party  whose  dutv 
it  is  to  prosecute* such  judgment  or  order  shall  send  to  each 
such  creditor  or  his  solicitor  (if  any)  a  notice  (Form  No.  9,  in 
A^ppendix  L.),  that  the  cheques  may  be  received  from  the 
Paymaster-Greneral,  and  such  party  shall,  when  required, 
produce  such  judgment  or,  order  and  any  other  papers  neces- 
sary to  enable  such  creditors  to  receive  their  cheques  and 
get  them  passed. 

61.  Every  notice  by  this  order  required  to  be  given  to 
creditors  or  other  claimants  shall,  unless  the  judge  shall 
otherwise  direct,  be  deemed  sufficiently  given  and  served  if 
transmitted  by  the  post  prepaid  to  the  creditor  or  other 
claimant  to  be  served  according  to  the  address  given  in  the 
claim  sent  in  by  him  pursuant  to  the  advertisement,  or  in  case 
such  creditor  or  other  claimant  shall  have  employed  a  soli- 
citor>  to  such  solicitor  according  to  the  addi^ss  given  by 
him. 

.'    XII. — Interest. 

62.  Where  a  judgment  or  order  is  made  directing  an 
account  of  the  debts  of  a  deceased  person,  unless  odierwise 
ordered,  interest  shall  be  computed  on  such  debts  as  to 
such  of  them  as  carry  interest  after  the  rate  they  re- 
spectively carry,  and  as  to  all  others  after  the  rate  of 
four  per  cent,  per  annum  from  the  date  of  the  judgment  or 
order. 

63.  A  creditor  whose  debt  does  not  carry  interest,  who 
comes  in  and  establishes  the  same  before  the  Judge  in 
Chambers  under  a  iudgment  or  order  Of  the  Court  or  of 
the  Judge  in  Chambers,  shall  be  entitled  to  interest  upon 
bis  debt  at  the  rate  of  four  per  cent,  per  annum  from  the 
date  of  the  judgment  or  order  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  the  cause  or  matter,  the 
debts  established,  and  the  interest  of  such  debts  as  by  law 
carry  interest. 

64*  Where  a  judgment  or  order  is  made  directing  an 
account  of  legacies,  interest  shall  be  computed  on  such 
legacies  after  tne  rate  of  four  per  cent,  per  annum  from  the 
end  of  one  year  after  the  testator's  death,  unless  otherwise 
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ordered,  or  auloas  any  other  time  of  payment  or  rate  of 
interest  is  directed  by  the  will,  and  in  that  ease  according  to 
the  wilL 


0rd.LV., 
rr.  64-68. 


XIII.— Certificates  of  the  Chief  Clerk 

•65.  The  directions  to  be  given  for  or  touching  any  pro- 
ceedings before  the  chief  clerk  shall  require  no  particular 
formy  bat  the  result  of  such  proceedings  shall  be  stated  in 
the  shape  of  a  concise  certificate  to  the  judge.  It  shall 
not  be  necessary  for  the  judge  to  sign  such  certififCate,  and 
tmless  an  order  to  discharge  or  vary  the  same  is  made,  the 
certificate  shall  be  deemed  to  be  approved  and  adopted  by  the 
judge. 

Chief  Clerk's  certificates  no  longer  require  to  be  signed  by  the 
judge. 


827.  [15  4  16 
Vict  0.  t6, 

■.  m 

Result  of  pro- 
ceedings before 
Chief  Clerk  to 
be  stated  by 
concise  certifi- 
cate. 


66..  The  certificate  of  the  Chief  Clerk  shall  not,  unless 
the  circumstances  of  the  case  render  it  necessary,  set  out  the 

t'udgment  ot  order  or  anj  documents,  or  evidence,  or  reasons, 
mt  shall  refer  to  the  judgment,  or  order,  documents,  and 
evidence  or  particular  paragraphs  thereof,  so  that  it  maj 
appear  upon  what  the  result  stated  in  the  certificate  is 
founded. 

67.  The  certificate  of  the  chief  clerk  shall  be  in  the 
Form  No.  10,  in  Appendix  L.,  with  such  variations  as  the 
circumstances  may  require,  and  when  prepared  and  settled 
shall  be  transcribed*  in  such  form,  and  within  such  time  as 
the  chief  clerk  shall  require,  and  shall  be  signed  by  the 
chief  clerk,  either  then  or  (if  necessary)  at  an  adjournment 
to  be  made  for  the  purpose. 

68.  Where  an  account  is  directed,  the  certificate  shall 
state  the  result  of  such  account,  and  not  set  the  fiame  out  by 
way  of  schedule,  but  shall  refer  to  the  account  verified  by 
the  afiSdavit  filed,  and  shall  specify  by  the  numbers  attached 
to  the  items  in  the  account  which,  if  any,  of  such  items  have 
been  disallowed  or  varied,  and  shall  state  what  additions, 
if  any,  have  been  made  by  way  of  surcharge,  or  other- 
wise, and  where  the  account  verified  by  the  affidavit  has 
been  so  altered  that  it  is  necessary  to  have  a  fair  tran- 
script  of  the  account  as  altered,  -such  transcript  inay  be 
required  to  be  made  by  the  party  prosecutiog  the  judgment 
or  order,  and  shall  then  be  referred  to  by  the  certificate. 
The  accounts  and  the  transcripts  (if  any^  referred  to  by 
certificates  shall  be  filed  therewith,  or  retained  in  Chambers 
and  bubsequently  filed,  as   the  judge   in   Chambers  may 


82S.  [0.  0. 
xixv.  47.] 

Certificate 
need  onlj  stat^ 
result  of 
finding. 


S89.  [0.  0. 

ZZZV.48.] 

Form  of 
certificate. 


8S0.  [0.  0. 

zzzy.46.] 

Mode  of  stat- 
ing an  account. 
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B81. 

Interim  refer- 
ence to  judge. 

882.  [15  4  16 
Vict,  e.  80," 
■.  8i,  C.  0. 
zzzv.  62.] 

Certificate, 
&c,  to  be  bind- 
ing unless  dis- 
charged or 
yaried. 


888.  [18  it  16 
Viet  e.  80, 
1.84.] 
Power  to  re-  • 
open  certificate 
on  special 
grounds. 


direct.    No  copy  of  any  sacb  account  shall  be  required  to 
be  taken  by  any  party. 

69.  -Any  party  maVj  before  the  proceedings  before  the 
chief  clerk  are  concmded^  take  the  opinion  of  the  jadge 
upon  any  matter  arising  in  the  course  of  the  proceedings 
without  any  ifresh  summons  for  the  purpose. 

70.  Every  certificate,  with  the  accounts  (if  any)  to  be 
filed  therewith,  shall  be  transmitted  by  the  Chief  Clerh  to 
the  Central  Office  to  he  there  filed,  and  shall  thenceforth  be 
binding  on  all  the  parties  to  the  proceedings,  unless  dis* 
charged  or  varied  upon  application  by  summons  to  be  made 
before  the  expiration  of  ei^ht  dear  days  after  the  filing  of 
the  certificate ;  provided  that  the  time  for  applying  to  dis- 
charge or  vary  certificates,  to  be  acted  upon  'by  the  Pay* 
master-Oeneral  udthout  further  order,  or  certifi>c€Ues  onpass- 
ing  receivers*  accou/nts,  shall  be  two  dear  days  after  the  fling 
tJiereof 

71.  The  judge  may^  if  the  special  circumstances  of  the 
ease  require  it,  upon  an  application  by  motion  or  summons 
for  the  purpose,  direct  a  certificate  to  be  discharged  or 
yaried  at  any  time  after  the  same  has  become  binding  on 
the*  partiep. 


884.  [Segola- 
tbnofSth 
Aug.  1867, 

9  Hare  Appz. 
zlviii.] 

Adjournment 
for  farther 
consideration 
in  chambers. 


XrV. — Further  Consideration. 

72.  Where  any  matter  origmating'  in -Chambers  shall,  at 
the  original  or  any  subsequent  hearing^  have  been  adjourned 
for  furaier  consideration  in  Chambers,  such  matter*  may, 
after  the  expiration  of  eight  days  and  within  fourteen  days 
from  the  filing  of  the  chief  cleik's  oertiGcate,  be  brought  on 
for  further  consideration  by  a  summons,  to  be  taken  out  by 
the  party  haying  the  conduct  of  the  matter,  and  after  the 
expiration  of  such  fourteen  days  by  a  summons,  to  be  taken 
out  by  any  other  party.  Scmh  summons  shall  be  in  the 
form  following: 

'^  That  this  matter,  the  further  ccmsideration  whereof  was 
adjourned  .by  the  order  of  the  day  of 

18  ,  may  be  further  considered,"  and  shall  be  served  six 
clear  days  before  the  return.  Provided  that  this  Hule  shall 
not  appfy  to  any  matter,  the  further  .consideration  whereof 
shall,  at  the  original  or  any  subsequent  hearing,  haye  been 
adjourned  into  Court 
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XV. — Begistervng  and  Brcming  up  of  Orders  in  Chambers. 

73.  Notes  shall  be  kept  of  all  proceedings  in  the  Judges' 
Chambers,  with  proper  dates,  so  tnat  all  such  proceedings  ux 
each  cause  or  matter  may  appear  consecutiyely,  and  in 
chronological  order,  with  a  short  statement  of  the  questions 
or  points,  decided  or  ruled  at  every  hearing. 

74.  The  judge  may  direct  any  order  made  in  Ohambers  to 
be  drawn  up  by  the  registrars,  and  any  such  order  shall  be 
entered  in  the  same  manner  as  orders  made  in  open  Court. 

75.  The  forms  Nos.  11  to  24  in  Appendix  L^,  shall  be 
used  for  the  respective  purposes  therein  meationed,  with 
such  variations  as  circumstances  may  require. 


Ord.  LV., 
.     rr.  73-75. 
Ord.  LVI., 
rr.  1-5. 

886.  [0.  0. 
zzxv.  57.] 

Notes  of 
proceedings  in 
chambers. 

886. 

Drawing  np 
orders  made  in 
chambers. 
887: 
Forms. 


OEDER  LVL 

Rbpebbncks  in  Admiralty  Actions. 

1.  This  Order  shall  apply  to  references  by  the  Court  or  a  888.  [A.  o.  B. 

judge  to  the  AdnUrdtty  registrar,  whether  the  reference  ba  iwe,  107.] 

to  the  registrar  alone  or  to  the  registrar  assisted  by  one  or  References  to 

by  two  merchants.  Registrar. 

.    The  rules  of  this  order  follow  almost  word  for  word  the  Admiralty 
Eules  of  1859,  Nos.  107  to  lia 


2.  Within  twelve  days  from  the  day  when  the  order  for  the 
reference  is  made,  the  solicitor  for  the  claimant  shall  file  the 
claim  and  affidavits ;  and  within  twelve  days  from  the  day 
when  the  claim  and  affidavits  are  filed,  the  adverse  solicitor 
shall  file  his  counter  affidavits. 

3.  From  the 'filing  of  the  counter  affidavits  six  days  only 
shall  be  allowed  for  filing  any  further  affidavits  by  either 
solicitor^  save  by  order  of  the  Court  or  a  judge,  or  by  per- 
mission of  the  registrar. 

4.  Within,  three  days  from  the  expiration  of  the  time 
allowed  for  filing  the  last  affidavits,  the  solicitor  for  the 
claimant  shall  file  in  the  Registry  a  notice,  with  the  stamps 
for  the  reference  affixed  thereto,  praying  to  have  the  refer- 
ence placed  on  the  list  for  hearing ;  and  if  he  shall  not  do  so, 
the  adverse  solicitor  may  apply  to  the  Court  or  a  judge  to 
have  the  claim  dismissed  with  costs. 

5.  Atth^  time,  appointed  for  the  reference,  if  either  soli- 
citor be  pr^nt,  the  reference  may  be  proceeded  with ;  but 
the  registrar  may  adjourn  the  reference  from  time  to  time, 
as  he  may  deem  proper. 


889.  [A.  0.  B. 
1859,108.] 

Time  for  filing 
claim  and 
affidavits. 

840.  [A.  0.  B. 
1859,109.] 

Further  affi- 
davits. 

841.[A.0.B. 
1859, 110.] 

Application  for 
hearlQg. 


848.CA.0.B. 

1859,  111.] 

Adjournments. 


Digitized  by 


Google 


320 


Bules  of  the  Supreme  Comi,  1883. 


OH.  LVI^ 

rr.  6-12. 

Ord.LVII.,r.l. 

848.  [A.  0.  B. 
1869,  lis.] 

Oral  eyidence. 


84i.  [A.  0.  B. 

1869, 118.] 

Counsel. 

846.  [A.  0.  B. 
1869, 114.] 

CoBtS. 

846.rA.0.B. 
1869, 116.] 

Claimant 
taking  np  re- 
port. 

847.  [A.  0.  B. 
1869,116.] 

Defendant 
taking  np  re- ' 
port. 

848.  [A.  0.  B. 
1869, 117.] 

Objection  to 
report. 


849.  [A.  0.  B. 
1869, 118.] 

Pleadings,  &c. 


6.  Witnesses  may  be  produced  before  the  registrar  for 
examination,  and  the  ervidenee  shall,  on  the  application  of 
eiUier  solicitor,  but  at  the  expense  in  the  first  instance  of 
the  party  on  whose  behalf  the  application  is  made,  be  taken 
down  by  a  shorthand  •  writer  or  reporter  appointed  by  the 
Court,  who  shall  be  sworn  faithfully  to  report  the  evidence  ; 
and  a  transcript  of  the  shorthand  writer's  or  reporter's  notcR, 
certified  by  him  to  be  correct,  shall  be  admittea  to  prove  the 
oral  evidence  of  the  witnesses  on  an  objection  to  the  regis- 
trar's report. 

7.  Ck>un8el  may  attend  the  hearing  of  any  Reference,  but 
the  expenses  attending  the  employment  of  counsel  shall  not 
be  allowed  on  taxation,  unless  the  Registrar  shall  be  of 
opinion  that  the  attendance  of  counsel  was  necessary. 

8.  The  Registrar  may,  if  he  think  fit»  report  whether  any 
and  what  part  of  tlie  costs  of  the  reference  snould  be  allowed, 
and  to  whom. 

9.  The  solicitor  for  the  claimant  shall,  within  six  days 
from  th6  time  when  he  has  received  a  notice  from  tne 
registry  that  the  report  is  ready,  take  up  and  file  the  same 
in  the  registry. 

10.  If  the  solicitor  for  the  claimant  shall  not  take  the 
steps  prescribed  in  the  last  preceding  rule,  the  adverse 
solicitor  may  ti^e  up  and  file  the  report,  or  may  apply 
to  the  Court  or  a  judge  to  have  tiie  claim  dismissed  with 
costs. 

11.  A  solicitor  intending  to  object  to  the  registrar's  report 
shall,  within  six  days  from  the  fiun^  of  the  report,  file  in  the 
registry  a  notice,  a  copy  of  which  maH  have  been  previously 
served  on  the  adverse  solicitor ;  and  within  a  further  period 
of  twelve- days  he  shall  file  his  petition  in  objection  to  the 
report. 

12.  All  the  rules*  respecting  the  pleadings  and  proofs  in  an 
action  and  the  printing  thereof,  shall,  so  far  as  they  are  ap- 
plicable, apply  to  the  pleadings,  proofe,  and  printing  in  an 
objection  to  a  report  of  the  registrar. 


860. 

Interpleader, 
by  person  ex- 
pecting to  be 
sued  by  two 
or  more  per- 


ORDER  LVn. 

Intekplbadeb. 

1.  Relief  by  way  of  interpleader  may  be  granted, — 

(a.)  Where  the  person  seeking  relief  (in  this  order  called 

the  applicant)   is  under  liability  for  any  debt, 

money,  goods,  or  chattels,  for  or  in   respect  of 

which  he  is,  or  expects  to  be,  sued  by  two  or  more 
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parties  (in  this  order  called  the  claimant^)  making 
adverse  claims  thereto : 
(J.)  Where  the  applicant  is  a  sherifif  or  otheir  officer 
charged  with  tbe  execution  of  process  by  or  under 
the  authority  of  the  High  Court,  and  claim  is  made 
to  any  money,  goods,  or  chattelis  taken  or  intended 
to  be  taken  in  execution  under  any  process,  or  to 
the  proceeds  or  yalne  of  any  such  goods  or  chattels 
by  any  person  other  than  the  person  against  whom 
the  process  issued.    . 

With  the  exceptions  pointed  out  helpw,  the  principal  part  of  this 

•  order  is  really  a  consoliaation  of  the  Interpleader  Act,  1831,  and  the 
sections  relating  to  interpleader  in  the  Common  Law  Procedure  Act, 
1860.  .  .   . 

The  former  mles  (Ord.  I.,  r.  2)  applied  to  the  High  Court  of  Justice 

*  the  procedure  and  practice  used  under  the  Interpleader  Acts,  1881, 
1  &  2  Will.  .4,  c.  68,  and  23  &  24  Vici  c.  126  (i.e.  ss.  12-18  of  the 
Common  Law  Procedure  Act,  1860).  The  object  of  the  procedure  was 
indicated  in  the  preamble  to  s.  1  of  the  former  Act,  *'  Whereas  it  often 
happens  that  a  person  sued  at  law.for  the  recovery  of  money  or  goods 
wherein  he-has  no  interest,  and  which  are  also  claimed  of  him  by  some 
third  party,  has  no  means  of  relieving  himself  from  such  adverse 
claims  but  by  a  suit  in  equity  against  the  plaintiff  and  such  third 
party,  usuallv  called  a  biU.  of  interpleader,  which  is  attended  with 
expense  and  delay;  for  remedy  thereof  be  it  enacted,  &6,"  and  in  the 
fiiBt  part  of  s.  6  of  the  same  Act :  "  YI.  And  whereas  difficulties  some- 
times arise  in  the  execution  of  process  against  goods  and  chattels, 
issued  by  or  under  the  authority  of  the  said  Courts,  by  reason  of 
claims  made  to  such  goods  and  chattels  by  assignees  of  bankrupts  and 
other  persons  not  be^  the  parties  against  whom  such  process  has 
issued,  whereby  sheriffs  and  oth,er  officers  are  exposed  to  the  hazard 
and  expense  of  actions ;  imd  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sheriffs  and  other  officers;  be  it  therefore 
further  enacted,"  &c. 

It  will  be  observed  that  the  first  section  of  the  Interpleader  Act 
only  applied  to  a  person  sued  at  law,  and  under  that  section  no  relief 
Would  be  given  unless  an  action  had  been  commenced,  now  it  will  be 
sufficient  S  the  applicant  expects  to  be  sued  by  two  or  more  parties 
for  the  same  money,  goods;  &c.  In  these  rules  the  "  applicant  ^.takes 
the  place  of  the  '' defendant"  or  ''sheriff"  in  the  former  Acts,  and 
"  daunants  "  that  of  the  "  plaintiff  and  third  party/'  or  "  party  issuing 
process,"  and  "  party  making  claim,"  respectively. 

Adverse  claims.]  Belief  will  only  be  granted  when  the  claimants 
claim  the  same  subject-matter.  See  the  case  of  Slaney  v.  8idmi(, 
14  M.  &  W.  800,  xmder  the  old  procedure,  when  one  person  was  suing 
for  the  price  of  goods  sold  and  another  claimed  the  warrants  repreeent- 
ingfthe  goods.  But  where  the  causes  of  action  are  substantially 'the 
same,  the  Court  will  allow  the  applicant  to  interplead  to  such  purt  as 
is  common  to  both  actions.  (Attenboraugh  v.  St  Kathtrine^s  Dock  Co., 
8  0.  P.  D.  460;  47  L.  J.  C.  P.  768;  88  L.  T.  404;  26  W.R  588.) 

By  the  Judicature  Act,  1878,  s.  25,  sub-s.  6,  an  absolute  assignment 
of  a  debt  or  chose  in  actioA  with  notice  in  writing  to  the  debtor, 
trustee,  &c.,  passed  the  legal  right  to  such  debt  or  chose  in  action,  but 
if  tl^e  assignment  was  disputed  or  conflicting  claims  arose,  the  claimants 
could  be  called  upon  to  interplead  by  the  debtor  or  trustee,  &c. 

T 


Ord.LVII.,r.l. 


sons  for  goods, 
&c.,  in  his 
possession; 

by  sheriff 
where  goods 
seized  claimed 
by  third 
party. 
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851. 

Applicant 
must  shew  no 
interest, 

DO  collusion, 

readiJMss  to 
pay  iato  Court. 


868. 

No  objection 
from,  title  of 
claimants  not 
being  of  com^ 
mon  origin. 


858.  [I.  r.  8, 

lastpanigraph 

amended.] 

Application  by 
defendant 
when  made. 


.8l!t^. 

Sammons  on 
claimants  to 
appear.' 


855. 

Stay  of  pro- 
ceedings in 
action. 


2.  The  applicant,  mnst  satisfy  the  Gonrt  or  a  judge  by 
affidavit  or  omerwise — * 

(a.)  That  the  applicant  claims  no  interest  in  the  snbject- 

matter  in  dispute,  other  than  for  charges  or  costs ; 

and 
(h.)  That  the  appCcant  does  not  collude  with  any  of  th 

claimants;  and  . 
(e.)  That  the  applicant  is  willing  to  pay  or  transfer  the 

subject-matter  into  Court  or  to  dispose  of  it  as  the 

Court  or  a  judge  may  direct. 

The  Gourt  or  a  judge.]    Apjplications  will  be  mad^  at  Chambers,  and 
a  Master  has  the  jurisdioticMi  m  these  matters  of  a  judge  at  Chambers.  • 
(See  Ord.  LTV.,  r.  12 ;  with  an  appeal  to  the  judge,  r.  21.) 

No  interest  in  subjedrmatter.j 

The  exception  of  the  applicant's  lien  or  claim  for  expenses  is  a  new 
proyiBion,  the  rest  of  this  rule  is  taken  from  s.  1  of  the  Interpleader" 
Act,  1881. 

The  proyision  excepting  the  applicant's  claim />f  a  lien  or  claim  for 
costs,  charges,  &o.,  is  usefal,  and  removes  a  difficulty  arianff  under 
the  former  Acts.  It  was  held  in  Braddick  y.  Smiih,  9  Bin^.  84,  that  a 
wharfinger  who  cUdmed  a  lien  on  goods,  as  against  the  party  who 
^aced  them  in  his  care,  conld  not  interplead;  bat  in  OoUer  y.  The 
Bwnk  ^/ England,  8  Moore  &  Scott,  180,  a  hen  claimed  as  against  the 
goods,  to  whomsoeyer  they  belonged,  was  held  to  be  no  ol^jection. 

3.  The  applicant  shall  not  be  disentitled  to  relief  by  reason 
only  that  the  titles  of  the  claimants  have  not  a  common 
origin,  but  are  adverse  to  and  independent  of  one  another. 

The  restriction  arising  from  thenecessity  of  shewing,  according  to. 
the  decisions  of  the  Courts,  that  the  titles  of  the  claimantEf  had  a 
common  origin  was  remoyed  by  s.  12  of  28  &  24  Vict.  c.  126. 

Allowing  the  applicant  to  claim  alien  is  new. 

4.  Where  the  applicant  is  a  defendant,  application-  for 
relief  may  be  made  at  any  time  after  service  of  the  writ 
of  summons. 

At  a.ny  time.]  This  is  new.  By  s.  1  of  the  Interpleader  Act  of  1881 
the  application  had  to  be  made  after  declaration  imd.before  plea.  The 
recent  practice  has  been  that  the  application  mnst  be  before  deliyery 
of  the  statement  of  defence.    (Cababe  on  Interpleader,  p,  41.) 

15.  The  applicant  may  take  out  a  summons  calling  on  the 
claimants  to  appear  and  state  the  nature  alid  particulars  of 
their  claim?,  and  either  to  maintain  or  relinquish  them. 

Substantially  following  s.  1  of  the  Act  1881,  from  which  also  are 
taken  rr.  6, 7,  8  following. 

6.  If  the  application  is  made  by  a  defendant  in  an  action 
the  Court  or  a  judge  may  stay  all  further  proceedings  in  the 
action. 
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7.  If  the  claimants  appear  in  porsnance  of  the  sommonsy 
the  Coort  or  a  jadge  may  order  either  that  any  claimant  be 
made  a  defendant  in  any  action  already  commenced  in  respect 
of  the  snbject-matter  in  dispute  in  lien  of  or  in  addition  to 
the  applicant,  or  that  -an  issne  between  the* claimants  be 
statedf  and  tried,  and  in  the  latter  case  may  direct  which 
of  the  claimants  is  to  be  plaintiff,  and  which  defendant. 

8.  The  Court  or  a  jndge  may,  with  the  consent  oi  both 
claimants  or  on  the  request  pf  any  claimant,  if,  haying 
regard  to  the  yalne  of  the  subject-matter  in  dispute,  it  seems 
desirable  so  to  do,  dispose  of  the  merits  of  their  claims,  and 
decide  4he  same  in  a  summary  manner  and  on  such  tetms  as 

•  may  be  just 

When  parties  consent  to  a  smnmary  deddcMi  the'  lesnlt  is  like  the 
.award  of  the  arUtrator  and  finaL    The  latter  part  (tf  the  role  is  taken 
ftom  28  &  24  Yiot  c.  126,8. 14. 

9.  Where  the  question  is  a  question  of  law,  and  l^e  .facts 
are  not  in  dispute,  the  Court  or  a  judge  may  either  decide 
the  question  without  directing  the  trial  of  an  issne,  or  order 
that  a  ppecial  case  be  stated  for  the  opinion  of  the  Court. 
If  a  special  case  is  stated.  Order  XXaIV.  shaU,  as  fEtr  as 
applicable,  apply  thereto. 

T^en  from  23  &  24  Vict  c.  126,  B.  15.     ' 

It  is  presnmed  that  a  case  stated  will  be  heard  by  a  Biyisional 
Court;  Ord.  XXXIV.  speaks  ci  the  "Court"  The. power  formerly 
existing  in  the  judge  of  referring  the  matter  to  the  Court,  and  also  the 
.right  of  appeal  to  uie  Court  from  thededsionof  the  jjud^at  Chambers 
under  ss.  4  and  6  of  the  Act  of  1831  do  not  reappear  m  these  rales. 
But  presumably  when  a  case  is  heard  by  a  MastfBr  he  will  have  the 
power  of  refemng  the  matter  to  a  judge  imder  Ord.  LIV.,  r.  20,  and 
there  will  be  an  appeal  under  Ord.  LIV.,  r.  21,  horn  the  Master  to  the 
judge  (but  see  note  to  r.  11). 

10.  If  a  claimant,  having  been. duly  served  with  a  sum- 
mons calling  on  him  to  appear  and  maintain,  or  relinquish, 
his  claim,  does  not  appear  m  parsuance  of  the  summons^  or, 
having  appeared,  neglects  or  refuses  to  comply  with  any 
order  made  after  his  appearance,  the  Court  or  a  judge  may 
make  an  order  declaring  him,  and  all  persons  claiming  under 
him,  for  ever  barred  against  the  applicant,  and  persons 
claiming  under  him,  but  the  order  shall  not  affect  the  rights 
of  the  claimants  as  between  themselves. 

.    Jhis  rule  follows  s.  8  of  the  Act  of  1831. 

11.  Except  where  otherwise  provided  by  stattUe,  the  judg- 
ment in  any  action  or  on  any  issue  ordered  to  be  tried  or 
stated  in  an  interpleader  proceeding,  and  the  decision  of  the 
"Court  or  a  judge  in  a  sunimary  way,  under  rule  8  of  this 

Y  2 


Ord.  LVn., 
rr.  7-11. 


sse. 

CUimant'  may 
be  made  de- 
fendant in  an 
actiofl,  or  an 
issue  may  be 
directed. 

867. 

Snmmary  dec;^- 
sion  bjoonsenty 
or  where 
matter  in  dis* 
pnte  of  small 
Talne. 


85$. 

Decision  of 
question  of  law 
or  special  case 
sUted. 


869. 

CHaimant  in 
default  may  be 
barred. 


8eo. 

[0.  L.  P.  Aot, 

1860,8. 17, 

amended.] 

Judgment  in 

action  or  issne 
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Ord.  LVIL, 
rr.  11,  12. 

and  summarj 
decision  to  be 
final,  unless 
leave  given. 


order,  Rhall  be  final  and  conclusive  against  the  claim^n^s, 
and  all  p^^rsons  claiming  under  them^  tmless  by  special  leave 
of  the  Court  or  ^udge,  as  the  case  may  le,  or  of  the  Court  of 
Appeal. 

Under  the  Acts  judgment  in  an  action  or  issue  ordered  and  a  deci- 
sion in  a  summary  manner  was  "  final  and  oondusiya''  Sect  2  of  Act 
of  1831,  s.  17,  Act  of  1860.  This  mle  follows  those  sectiomd  ahnost 
identically,  with  the  addition  of  the  proviso  as  to  special  leava 

Notwithstanding  these  words  in  the  Acts  of  1^1  abd  1860,  inas- 
much as  the  method  of  trial  of  an  interpleader,  issue  was  similar  to 
that  of  an  action ;  it  was  held  under  the  Ck)mmon'  Law  Procedure 
Act,  1854,  that  an  appeal  lay  to  the  Exchequer  Chamber  in  inter- 
pleader issues,  in  cases  of  rules  to  enter  a  verdict  upon  points  reserved, 
and  in  cases  of  motions  for  new  trials  for  misdirection  (see  Withen  v. 
Parker,  Ex.  Ch.  4f  R  &  N.  810  (1869));  and  a  new  trial  would  be 
granted  on  the  ground  that  the  verdict  was  against  the  evidence. 
(Janes  v.  Whitbread,  11  C.  B.  406.) 

And  since  the  Common  Law  Procedure  Act,  1860,  error  was  allowed 
on  a  judgment  in  a  special  case  under  s.  16  of  that  Act  (Chtmm  v. 
2Vrtc,  6  B.  ft  S.  298.) 

Following  these  cases,  the  Court  of  Appeal  held  in  WUt  v.  Parker 
(April,  I8777, 46  L:  J.  (Q.B.)  450,  that  the  right  of  appeal  from  a  judg- 
ment on  an  interpleader  issue  remains  under  the  Judicature  Acts,  and 
lies  under  s.  19  of  the  Act  of  1873.  In  WtUiams  v.  Mercier  (C.A.), 
9  (i.  B.  D.  837,  the  judge  at  the  trial  directed  a  verdict,  and  an  appeal 
from  the  Divisional  Court  on  an.  application  for  a  new  trial  on  the 
ground  of  misdirection  was  heard  and  judgment  entered  under 
Ord.  XL.,  r.  10. 

Brett,  L. J.,  in  the  recent  case  of  Turner  v.  Bridgett  (C.A.),  9  Q.  B.  D. 
55,  points  out  that "  the  rul^  to  be  deduced  from  the  authorities  is 
that  upon  anything  which  may  occur  on  the  trial  of  an  interpleader 
issue,  there  is  an  appeal  from  the  judgment  of  the  judge  who  tries 
such  issue  either  with  or  without  a  jury;  but  that  wheie  a  judge  at 
Chambers,  who  hears  an  interpleader  summons,  does  not  order  an 
issue,  but  decides  the  matter  in  the  exercise  of  the  summary  jurisdicr 
tion  given  by  s.  14  of  the  Common  Law  Procedure  Act,  1860,  his 
decision  is  final,  and  there  is  no  appeal  from  it" 

In  the  case  of  Dodds  v.  ShepMrd^  1  Ex.  D.  75;  although  the  judge 
who  decided  the  case  intended  that  there  should  be  an  appeal,  and 

Save  leave  to  both  parties  to  appeal,  yet  as  his  was  a  summary 
ecision  it  was  held  that  there  could  be  no  appeal 
As  a  Master  has  the  jurisdiction  of  a  Judge  at  Chambers  in  inter- 
pleader matters  by  Ord.  LIV.,  r.  12,  subject  to  appeal  tmder  r.  21  to 
the  judge,  the  summary  decisiou  of  a  Master  unoier  r.  8  of  this  order 
when  exercising  the  jurisdiction  of  the  Judge  at  Chambers  would  seem 
to  be  liable  to  appeal  to  the  judge. 

There  is  no  appeal  from  the  summary  decision  of  a  Judge.  (See 
Dodds  V.  Shefherd,  -sttpra.)  Nor  from  the  decision  of  a  Judge  or  Court 
on  the  question  whcrther  the  case  is  one  on  which  there  ought  to 
be  an  interpleader.  (See  King  v.  -Simmands,  7  Q.  B.  p.  310  (per 
Tihdal,  C.  J.). 

861.  12.  When  goods  or  chattels  have  been  seized  in  execution 

[0.  L.  p.  Aet,  by  a  sheriff  or  other  officer  charged  with  the  execution  of 

I860, 8. 18.]  process  of  the  High  Court,  and  any  claimant  alleges  tiiat  he 

Qpods  seized  in  ig  entitled,  Under  a  bill  of  sale  or  otherwise,  to  the  goods  or 

execution  and 
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chattels  by  way  of  security  for  debt,  the  Court  or  a  judge 
may  order  the  sale  of  the  whole  or  a  part  thereof,  and  direct 
the  application  of  the  proceeds  of  the  sale  in  such  mcuiner 
and  upon  such  terms  as  may  be  just. 


Ord.  LVII^ 

rr.  12-15. 

Ord.  LVnL,  1. 

cUimed  as  a 
securitj,  may 
be  ordered  to 
be  sold. 

MS. 

Discovery 
allowed,  issues 
to  be  tried  as 
actions  and 
matter  finally 
disposed  of. 


Following  8. 18  of  the  Act  of  1860. 

13.  Orders  XXXI.  and  XXXYI.  shall,  with  the  necessary 
modifications,  apply  to  an  interpleader  issue ;  and  the  Court 
or  judge  who  tries  the  issue  may  finally  dispose  t)f  the  whole 
matter  of  the  interpleader  proceedings,  including  all  costs 
not  otherwise  provided  for. 

Whether  an  appeal  wiU  lie  after  the  trial,  see  note  to  r.  11. 
Finally  dispose  of  the  matter.] 

This  will  oDviate  the  necessity  of  applying  again  at  Chambers  after 
the  trial  of  the  issue  for  final  directions. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary         868. 
or  expedient  to  make  one  order  in  several  causes  or  matters  Obe  order  may 
pending  in  several  Divisions,  or  before  different  judges  of  '       '^'^ '" 
the  same  Division,  such  order  may  be.made  by  the  Court  or 
judge  before  whom  the  interpleader  proceeding  may  be 
taken,  and  shall  be  entitled  in  all  such  causes  or  matters ; 
and  any  such  order  .(subject  to  the  right  of  appeal)  shall  be 
binding  on  the  parties  in  all  such  causes  or  matters. 

Following  B.  7  of  the  Act  of  1881,  and  s.  18  of  the  Act  of  1860. 


be  made  in 
several  causes 
or  matters. 


Ofl 

tol 


15.  The  Court  or  a  judge  may,  in  or  for  the  purposes  oi 
any  interpleader  proceedings,  make  all  such  orders  as  ' 
costs  and  all  other  matters  as  may  be  just  and  reasonable. 

It  was  formerly  the  practice  not  to  give  the  sheriff  costs,  although 
the  Court  had  power  over  the  costs,  but  in  a  recent  case  of  appeal  in 
Baoikmptcy,  the  Court  of  Appeal,  in  the  exercise  of  its  discretion, 
allowed  the  sheriff  the  costs  of  appeal.  {Ex  parte  Streeter,  In  re  Morris, 
19  Ch.  D.  216. 


864. 


Costs. 


ORDER  LVIII. 

Appeals  to  the  Court  op  A1>peal. 

1.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  865.  [WU.  2.] 
rehearing,  and  shall  be  brought  by  notice  of  motion  in  a  AppeaU  by 
summary  way,  and  no  petition,  case,  or  other  formal  proceed-  way  of  rehear- 
ing  other  than  such  notice  of  motion  shall  be  necessary.  The  ^^* 
appellant  may  by  the  notice  of  motion  appeed  from  the  whole 
or  any  part  of  any  judgment  or  order,  and  the  notice  of  Notice  of 
motion  shall  state  whether  the  whole  or  part  only  of  such  motion. 
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Ord.  LVIIL, 
IT.  1-3. 


866.  Ilvtii.  S.] 

Service  of 
notice  of  ap- 
peal. 


Amendment. 


867.  |>iii  4.] 

Notice  of 
appeal  when 
fourteen  days 
'  or  four  days. 


judgment  or  order  is  complained  of,  and  in  the  latter  case 
shaU  specify  such  part. 

By  way  of  re-hearing.]  The  Court  of  Appeal  may  review  thq.  con- 
clusionfl  of  fact  come  to  by  the  Court  below.  (Sugden  v.*  Lord  St 
Leonards  (0,A,\  IV,  D.  lU;  The  Glannibanta  (C.A.),  1  P.  D.  283j 
Bigshy  v.  Dickinson  (C.A.),  4  Ch.  D.  24,  29.) 

A.  party  appealing  may  get  the  benefit  of  Act  of  Parliament  coming 
into  force  pending  the  appeal  where  the  Act  is  retrospective.  (QuUter 
V.  Mapleson  (C. A.),  9  Q.  B.  D.  672.) 

But  the  Court  of  Appeal  has  no  jurisdiction  to  rehear  an  appeal,  x>n 
fresh  evidence,  on  which  it  has  alr«uiy  pronounced  judgment.  {Flower 
y.  Lloyd,  6  Ch.  D.  597.) 

An  appeal  may  be  brought  ""by  one  out  of  several  co-plaintifEs. 
(Beckett  y.  Attwood  (C.A.),  18  Ch.  D.  54) 

A  person  interested,  but  not  a  party,  may  obtain  leave  to  appeal  on 
ex  parte  application  where  Hb  interest  was  not  represented  (•/».  re 
Markham,  Markham  v.  Marktam,  16  Ch.  D.  1.) 

But  such  leave  will  not  be  given  to  one  of  a  class  in  a  representative 
suit  wliich  has  been  represented.  ( Watsoii  v.  Cave,  No.  1  (C.A.),  17 
Oh.D.19.) 

These  rules  as  to  appeals  apply  to  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster.    (Lee  y.  Nuttall  (C.A,),  li  Gh.  J).  Qh) 

2.  The  notice  of  appeal  shall  be  served  upon  all  parties 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
to  serve  parties  not  so  affected  ;* but  the  Court! of  Appeal 
may  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  other  proceeding,  or  upon  any  person 
not  a  party,  and  in  the  meantime  may  postpone  or  adjourn 
the  hearing  of  the  appeal  upon  such  terms  as  may  be  just, 
and  may  give  such  judgment  and  make  such  order  as  might 
have  been  ^iven  or  made  if  the  persons  served  with  such 
notice  had  been  originalljr  parties.  Any  notice  of  appeal 
may  be  amended  at  any  time  as  the  Court  of  Appeal  may 
think  fit. 

Amendm^t] 

When  a  four  days'  notice  had  been  given  instead  of  fourteen  days' 
notice,  leave  given  to  amend.  (In  re  Stockton  Iron  Furnace  Co.  (C.A.), 
10  Ch.  D:  836, 349.) 

A  notice  of  an  intention  to  appeal  is  not  equivalent  to  a  notice  of 
appeal.  (Inre  New  CaOao  (PAX^Ch.B,4M.)  A  party  who  would 
be  affectea  by  the  order  of  the  Cfourt  of  Appeal  may  appear  even  with- 
out being  served  with  notice,  and  obtain  his  costs  if  appeal  dismissed. 
{Ibid.)     • 

3.  Notice  of  appeal  from  any  judgment,  whether  final  or 
iijterlocutory,  or  irom  a  final  order,  shall  be  a  fourteen  days' 
notice,  and  notice  of  appeal  from  any  interlocutory  order 
shall  be  a  four  days'  notice. 

The  distinction  between  a  judgment  which  requires  a  fourteen  days' 
notice  and  an  order  which  requires  a  four  days'  notice  appears  to 
depend  on  whether  the  judgment  or  order  determines  the  rights  of 
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parties  or  not :  if  it  does  so  the  notice  mnst  be  a  fourteen  days*  notice ;  Ord.  LVIII. 
if  not,  ai  four  days'  notice.  (In  re  Stockton  Fwmace  Go.  (C.A.)  10  Oh.  D.  rr.  3, 4.  ' 
at  p.  349:)  . 


4?  The  Court  of  Appeal  shall  have  all  the  powers  and  8e8.[iviii5.] 
dntits  as  to  amendment  and  otherwise  of  the  High  Court,  Power  of  Court 
to^^ether  with  full  discretionary  power  to  receive  further  of  Appeal. 
evidence  upon  questions  of  fact,  such  evidence  to  be  either  Further  eyi- 
by  oral  examination  in  Court,  by  affidavit,  or  by  deposition  dence. 
taken  before  an  examiner  or  commissioner.    »uch  further 
evidence  may  be  given  wiXhput  special  leave  upon  interlocu- 
tory applications,  or  in  afiy  case  as  to  matters  which  have 
occurred  alter  the  date  of  the  decision  from  which  the  appeal ' 
id  brought.    Upon  appeals  from  a  judgment  after  trial  or 
hearing  of  any  cause  or  matter  upon  the  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid)  shall 
be  admitted  on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.    The  Court  of  Appeal  shall  have  power 
to  draw  inferences  of  fact  and  to  give  any  judgment  and 
make  any  order  which  ought  to  have  been  made,  and  to 
make  such  further  or  other  order  as  the  case  may  require. 
The  powers  aforesaid  may  be  exercised  by  the  said  Courts  Costs. 
notwithstanding  that  the  notice  .of  appeal  majr  be  that  part 
.  only  of.  the  decision  may  be.  reversed  or  varied,  and  such 
powers  may  also  be  exercised  in  favour  of  all  or  any  of  the 
respondents  or  parties,  although  such  respondents  or  parties 
may  not  have  appealed  from  or  complained  of  the  decision. 
The  Court  of  Appeal  shall  have  power  to  make  such  order 
as  to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may 
be  just 

Where  in  an  action  against  two  defendants  resulting  in  a  judgment 
against  onp  and  in  iiavour  of  the  other  on  the  appeal  hy  the  one,  and 
notice  served  on  the  .other,  a  new  trial  may  be  ordered  as  against  the 
other  also.  (Pumdl  v.  Great  Western  Bailway  Co.  (GJL),  1  Q.  B.  D. 
636.) 

Further  evidence.    Notica] 

An  appellant  who  wished  to  produce  farther  evidence  on  an  appeal 
should  give  to*the  other  side  notice  of  his  intention  to  apply  at  the 
hearing  for  leave  to  produce  such  evidence.  CHastie  Y.'Edstte,  1  Gh.  D. 
662.) 

After  decree  for  administration  and  execution  of  trusts  of  a  will,  a 
later  will  was  discovered,  and  probate  of  the  first  will  recalled.  The 
Court  of  Appeal,  on  evidence  of  these  facts,  reversed  the  decree  and 
dismissed  the  action.    (In  re  Dean,  Dean  v.  Wright,  21  Ch.  B.  681.) 

Costs.]  As  a  general  rule,  a  successful  appellant  will  get  his  costs. 
(Mem.  1  Ch.  D.  41.) 

This  rule  applies  to  appeals  on  Bankruptcy  to  the  Chief  Judge. 
(Exparte  Masters,  In  re  Winson,  1  Ch,  D.  113.) 

Wnen  judgment  given  in  favour  of  appellant  on  a  point  not  argued 
in  Court  below,  he  will  be  allowed  the  costs  below,  but  not  the  costs  of 
appeal.    (J^ussey  v.  Hbme-Fayne,  8  Ch.  D.  670.) 
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n  4-8    '        Where  a  notice  of  appeal  is  abandoned,  the  respondent  shotild 
*  demand  the  costs  occasioned  by  such  notice  bcrfore  applying  to  the 

CJonrt  for  them.    (Griffin  v.  Allen,  11  Ch.  D.  913.) 


869.  [IfiiL  6a, 
amended.] 

Order  for  new 
trial. 


870.  [lYiiL  6.] 

Notice  by  re- 
spondent 
desirous  of 
having  jndff- 
ment  yaried. 


5.  If  upon  hearing  of  an  appeal  it  shall  appear  to  the 
Court  of  Appeal  that  a  new  trial  ousht  to  be  hady  it  shall  be 
lawful  for  the  said  Court  of  AppeiQ,  if  it  shall  think  fit,  to 
order  that  the  yerdict  and  judgment  shall  be  set  aside,  and 
that  a  new  trial  shall  be  had. 

Hiis  rule  formerly  ran,  "  If  upon  the  hearing  of  an  appeal  from  a 
jndgment  pronounced  by  a  judge  or  Goort  on  the  verdict  or  finding  of 
a  jmry  or  of  a  judge  without  a  jury,  it  shall  appear/'  &c.  As  now 
standing  the  words  would  meet  the  finding  of  a  referee.  (See 
Ord.  LIX.,  r.  3.) 

6.  It  shall  not,  under  any  circumstances,  be  necessary  for 
a  respondent  to  give  notice  of  motion  by  way  of  cross  appeal, 
but  if  a  respondent  intends,  upon  the  hearing  of  the  appeal, 
to  contend  that  the  decision  of  the  Court  below  should  be 
varied,  he  shall  within  the  {ime  specified  in  the  next  Bule, 
or  such  time  bs  may  be  prescribed  by  spe^aal  order,  give 
notice  of  such  intention  to  any  parties  who  maiy  be  affected 
by  such  contention^  The  omission  to  give  such  notice  shall 
not  diminish  the  powers  confetred  by  the  Act  upon  the 
Court  of  Appeal,  but  may,  in  the  discretion  of  the  Court,  be 
groimd  for  an  adjournment  of  the  appeal,  or  for  a  special 
order  as  to  oost». 

This  does  not  entitle  a  respondent  to  ask  for  a  variation  which  does 
not  aflfect  the  appellant  (/n  re  Cavander'a  Trusts  (CA^,  16  Ch.  D.  270), 
notwithstanding  Balph  v.  Carrtck  (C.A.),  11  Ch.  D.  873,  88l. 

Costs.]  Where  appeal  dismissed,  reepondent  who  has  given  notice 
to  have  judgment  reversed  or  varied  under  this  rule  will  have  to  bear 
the  costs  occksibned  by  the  no|ioe,  which  will  be  deducted  from  the 
costs  given  in  his  favour.    (The  Lauretta,  4  P.  D.  25.) 

A  notice  is  equivalent  to  a  cross  appeal;  and  where  some  only  of  the 
respondents  give  notice  the  costs  may  be  apportioned  (Harrison  v. 
Comuxdl  Minerals  Railway  Co.  (C.A.),  18  Ch.  D.  334),  but  not  if  the 
additional  costs  incurred  by  the  notice  are  trij^g.  (Robinson  y. 
Z>raifce«  (C  JL),  23  Ch.  D.  98.) 

S71.  pviiL  7.]  7.  Subject  to  any  special  order  which  may  be  made,  notice 
by  a  respondent  under  the  last  preceding  Kule  shall  in  the 
case  of.  any  appeal  from  a  final  judgment  be  an  eight  days' 
notice,  and  in  the  case  of  an  appeal  from  an  interlocutory 
order  a  two  days'  notice. 

.8.  The  party  appealing  fr»m  a  judgment  or  order  shall 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the 
judgment  or  order  or  an  office  copy  thereof,  and  shall  leave 
with  him  a -copy  of  the  notice  of  appeal  to  be  filed,  and  such 
officer  shall  thereupon  set  down  the  appeal  by  entering  the 


Eight  days' 
notice. 


S7S.  pviii.  S.] 

Entry  of  ap- 
peal. 
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same  in  the  proper  list  of  ap^eals^  and  it  shall  come  on  to  be 
heard  accoraing  to  its  order  m  such  list^  unless  the  Court  of 
Appeal  or  a  judge  thereof  shall  other  Arise  direct,  but  so  as 
not  to  come  into  the  paper  for  hearing  before  the  day  named 
ia  the  notice  of  appeaL 

Production  of  order,  &c.]  Where  the  appeal  is  from  a  mere  refasal 
of  an  application,  it  is  not  necessai^  to  produce  the  order  appealed 
from,    (^amiih  v.  Orindley  (C.A.),  8  Ch.  D.  80.) 

An  appeal  must  be  enteied  with  liie  proper  officer  of  the  Court  of 
Appeal  before  the  day  mentioned  in  the  notice  of  appeal  for  the  hear? 
iog,  or  if  that  day  happens  to  be  in  a  yadfttion  when  the  office  is  closed, 
then  before  the  next  day  of  the^sitting  of  the  Court;  if  not  so  entered 
the  appeUant  can  have  the  appeEd  motion  dismissed.-  (/n  re  National 
Funds  Assurance  Co.  (C.  A.),  4  Ch.  D.  d05;  In  re  Mansd,  Rhodes  v. 
Jenkins  (C.A.),  7  Ch.  D.  711.} 

But  if  the  delay  is  caused  by  the  respondent  not  drawing  up  the 
order  appealed  from,  the  appellant  will  not  be  allowed  to  be  prejudiced. 
(In  re  Barker,  Goodbame  v.  FothergiU  (C.A.),  10  Ch.  D.  613.) 

There  is  nothing  to  preyent  a  party  abandoning  one  notice  of  appeal 
and  giving  a  second,  if  within  the  time  limited.  (Norton  y.  London 
and  North  Western  BaUway  Co,,  11  Ch.  D.  118.) 

Where  an  appeal  mption  is  not  set  down,  the  respondent  should  not 
appear  on  the  day. named,  but  may  make  a  substantiye  motion  for  his 
costs.    ( Webb Y.Mansel(p,A.y, 2  Q:B.T).  117,) 

Withdrawal  of  appeal] 

When  an  appeal  has  been  withdrawn,  or  agreed  by  both  parties  to  be 
withdrawn,  and  the  i^pellant  desires  to  proceed  with  it,  his  proper 
course  is  to  apply  for  leave  to  renew  his  notice  of  appeal.  (  Watson  y. 
Cave  (No.  2)  (C.A.),  17  Ch.  D.  23.) 

Nonce  of  discontinuance  of  the  action  puts  an  end  to  an  appeal. 
(Cofiybeare  y.  Lewis,  13  Ch.  D.  469.) 


Ord.  LVIII., 
rr.  8,  9. 


an  action. 


9.  The  time  for  appealing  from  anjr  order  or  decision    S78.  pyiii  9.] 
made  or  given  in  the  matter  of  the  windiug-up  of  a  company  Time  for  ap- 
under  the  provisions  of  the  Companies  Act,  1§62,  or  any  Act  pealing  in 
amending  the  same,  or  any  order  or  decision  made  in  the  >»>"«"  «»o'»» 
matter  of  any  bankruptcy,  or  in  any  other  matter  not  being 
an  action,  shall  be  the  same  as  the  time  limited  for  appeal 
from  an  interlocutory  order  under  Bule  15. 

This  rule  and  r.  15  oyerride  the  Bankruptcy  rules  as  to  time  for 
appealing.    (^E^  parte  Chirrard,  In  re  Lewer,  5  Ch.  D.  61.) 

Extension  of  time  granted  in  a  jnatter  whei^  the  order  was  equiyalent 
to  a  final  judgment    CIn  re  Leonard  Jacques,  18  Ch.  D.'392.) 

See  also  under  the  Trustee  Belief  Act  (In, re  BaiUie's  Trusts  (C.A.); 
4  Ch.  D.  785),  and  on  a  winding-up  order  under  the  Companies  Act 
(In re  National  Funds  Assurance  Co,  (fl.A),  4  Ch.  D.  305.) 

ExtensicMi  refused  where  appeal  not  likely  to  produce  any  result. 
(In  re  Madras  Irrigation  and  Canal  Co,,  WooaY,  Madras^  <£«.,  Co,  (C.A.), 
&  Ch.  D.  248.) 

An  order  comes  within  this  section  as  an  order  in  the  matter  of  a 
winding-up,  although  the  order  may  also  be  in  an  action  not  concern- 
ing the  applicant    (Ibid,) 
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Ord.  LViu.,        10.  Where  an  ex  parte  application  has  been  refused'  by 

rr.  10-15.     the  Court  below,  an  application  for  a  similar  purpose  may 

S74.rivilil0.]  ^  ni6ide  to  the.  Court  of  Appeal  ex  parte  within  four  days 

Ex  parte  ap-     ^^^^  ^^^  d^^  ^f  suoh  refusal,  or  within  such  euhurged  time 

plications.        as  a  judge  of  the  Court  below  or  of  the  Court  of  Appeal 

may  allow. 
S75.  pviii  11.]       11.  When  any  question  of  fact  is  inyolved  in  an  appeal. 
Question  of       the  evidence  taKen  in  the  Court  below  bearing  on  such 
fact.  question  shall,  subject  to  any  special  order,  be  brought  before 

tne  Court  of  Appeal  as  follows : 
Affidavit.  (a.)  As  to  any  evidence  taken  by  affidavit,  by  the  produc- 

tion of  printed  copies  of  such  of  the  affidavits  as 
have  been  printed,  and  office  copies  of  such  of  them, 
as  have  not  been  printed : 
Judge's  notes.  (J.)  As  to  any  evidence  given  orally,  by  Ihe  production  of 
a  copy  of  the  judge's  notes,  or  sudi  oiner  materials 
ais  the  Court  may  deem  expedient. 

The  production  of  office  copies  of  affidavits  used  in  the  Court  below 
may  be  dispensed  with  by  leave,  ^and  the  originals  ordered  to  be  pro* 
duced  by  the  officer- where  the  expense  of  office  copies  would  be  heavy. 
(Sickles  V.  Narris,  45  L.  J..  Q.  B.  14?.) 

S76.|iviJL12.3  12,  Where  evidence  has  not  been  printed  in  the  Court 
Printing  ©Ti-  below,  the  Court  below  or  a  judge  thereof,  or  the  Court  of 
dense.  •  Appeal  or  a  judg^  thereof,  may  order  the  whole  or  any  part 

thereof  to  be  printed  for  the  purpose  of  the  appeal.    Any 
party  printing  evidence  for  the  purpose  of  an  appeal  without 
such  order  shall  bear  the  costs  thereof,  unless  the  Court  of . 
Appeal  or  a  judge  thereof  shall  otherwise  order. 
877.[lviiilS.]      13.  If,  upon  me  hearing  of  an  appeal,  a  question  arise  as 
Verified  notes,   to  the  ruling  or  direction  of  the  juage  to  a  jury  or  assessors, 
the  Court  shall  have  regard  to  verified  notes  or  other  evi- 
dence, and  to  such  other  materials  as  the  Court  may  deem 
expedient. 
S78.[lfilLl4.]      1^  No  interlocutory  order  or  rule  from  which  there  has 
Interlocutory,    been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the 
order  ne  bar.     Conrt  pf  Appeal  from  giving  such  decision  upon  the  appeal 

as  may  be  ju»t.  . 

879.  [iviiL  16,      15.  No>  appeal  to  the  Court  of  Appeal  from  any  inter- 

amcnded.]      Jocutory  Order,  or  from  any  order,  whether  final  or.  interloeu- 

Tiroe  for  ap-     f^fy^  if^  ^^f^y  fncuter  not  being  a/n  acHon,  shall,  except  by  special 

^  '  leave  of  the  Court  of  Appeal,  be  brought  after  the  expiration 

of  twenty-one  days,  and  no  other  appeal  shall,  exoept  by . 

such  leave,  be  brought  after  the  expiration  of  one  year.  The 

How  reckoned.   Said  respective  periods  shall  be  calculated,  in  the  ease  of  an 

appeal  from  an  order  in  Chambers,  from  the  time  when  such 

order  was  pronotmcei,  or  when  the  appellant  first  had  notice 
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iheteofy  cmd  in  all  other  oases,  from  the  time  at  which  the  ^  Ord.  LViii., 
judgment  or  order  is  signed,  entered,  or  otiierwise  perfected, '      '•  15. 
or,  m  the  case  of  the  refu-al  of  an  application,  from  the  date  [ 

of  such  refusal.    Such  deposit  or  other  security  for  the  costs  Secnrity  for 
to  be  occasioned  by  any  appeal  shall  be  maae  or  given  as  ~***- 
may  be  directed  under  special  circtrmstanoes  by  the  Court 
ofAppeaL 

Interlocutory  order— other  appeal— judgment] 
Time  for  appeal.] 

There  is  considerable  difficulty  in  reconciling  the  yarious  decisions 
on  these  words. 

Bule  8  appeared  to  contemplate  three  distinct  orders,  an  interlocu- 
tory order,  an  interlocutory  judgment,  and  a  final  judgment,  and  the 
di^dnction,  if  observed,  would  have  been  intelligible  and  convenient, 
but  in  fact  the  decided  cases  hate  all  proceeded  on  the  footing  that 
interlocutory  orders  and  interlocutory  judgments  were. synonymous. 
(See  observations  of  Bramwell,  L.  J.,  in  Cotlins  v.  Vestry  qf  Paddington, 
6  Q.  B.  D.  371.) 

The 'principle  laid  down  in  Standard  Discount  Co.  v.  La  Orange 
(C.A.),  3.G.  P.  D.  67,  is  that  when  there  is  another  step  to  be  taken 
before  the  status  of  the  piurtiee  can  be  fixed,  such  as  a  further  direc- 
tion of  the  CJourt,  or  an  entry  of  judgment,  although  the  effect  of  a 
final  judgment  will  result,  still  the  order  is  only  interlocutory.  In 
that  case  the  paint  arose  on  an  order  "  empowering  the. plaintiff  to 
sign  judgment^  tmder  Ord.  XlV.,  one  strong  ground  uiged  in  the  judg- 
ment bemg  tiiat  if  the  judgment  was  reversed  the  action  would  have 
'  to  go  on  to  trial. 

This  decision  is  in  accordance  with  the  previous  cases  of  Oummins 
y.  Herron  (C.A.),  4  Ch.  D.  787,  and  White  .v.  Witt  (C.A.),  5  Oh.  D.  589, 
in  both  of  which  the  order  appealed  from  was  on  an  applidsition  to 
vaiy  the  Chief  Clerk's  certificate,  and  the  subsequent  cases  otM' Andrew 
Y.  Barker  (C A.),  7  Ch.  D.  701,  on  a  judgment  given  in  an  interpleader 
issue. 

*  Fhqf9^  y.  Ph^fdev  (C.A.),  12  Ch.  D.  805,  an  appeal  from  an  order 
on  a  daim  in  an  (tommistration  action  not  being  the  final  order  on 
farther  consideration. 
.  KreM  v.  Burrdl  (C.A.),  10  Ch.  D.  420,  an  appeal  from  a  finding  on  a 
question  of  feust,  ix.^  where  a  question  of  fact  is  tried  separately  by  a 
judge.without  a  jury.  CoUins  v.  Paddington  Vestry  TCX),  5  Q.  B.  D. 
868,  an  appeal  fifom  a  judgment  on  a  special  case  stated  by  an  arbi- 
trat(xt,  in  which  in  any  event  the  case  *would  have  to  go  back  to  the 
arbitrator  to  assess  the  oainaffes.  (Seeal8oX<n£;6V.Zou;e(C.A.),10Ch.D. 
'  482.  BoUman  v.  Jones  (C.A.),  12  Ch.  D.  553.)  The  last  two  cases 
shew  that  when  a  judge  delivers  judgment  on  the  whole  case  an  appeal 
lies  to  the  Court  of  Appeal  withm  one  year. 

The  principle  acted  on  in  the  above-mentioned  cases  was,  however, 
not  followed  in  TroweU  v.  Shenton  (CA.),  8  Ch.  D.  818,  a  judgment 
overruling  a  demiurrer  to  a  defence  m  an  action  for  specific  perform- 
ance, in  wbich  certainly  a  farther  step  would  have  to  be  taken  before 
the  status  of  the  parties  would  be  fcced,  but  which  was  held  to  be  a 
final  judgment;  and  the  recent  oa^  of  Shubrook  v.  Tt^ndl  (C.A.V 
9  Q.  B.  D.  621,  where  a  case  stated  by  an  arbitrator  provided  that  if 
judgment  wa8*given  on  the  special  case  in  the  affirmalive'tiie  case  was . 
to  be  referred  oaok  to  the  arbitrator,  or  if  in  the  negative  that  judg- 
ment  should  be  entered  for  the  d^endant,  the  order  appealed  frbm 
being  in  the  affirmative,  the  case,  unless  reversed  on  appeal,  would 
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Ord.  LVUI^  have  to  go  back  to  the  arbitrator,  yet  the  Court  of  Appeal  held  this  to 
r.  15.       •  be  a  final  judgment, .because  in  case  the  judgment, of  the  Diyisional 

Court  was  reversed  filial  judgment  might  be  entered  for  the  defendant 

The  reasoning  on  this  case  seems  quite  contrary  to  that  of  the  Court  of 
Appeal  in  Standard  Discount  Co,  y.  La  Qranqt,  and  at  variance  with 
the  principle  on  which  most  of  the  cases  cited  depend.  It  is  to  be 
noticed,  however,  that  by  tr^ting  Shubrooh  v.  T^ndl  as  a  final  judg- 
ment it  was  got  rid  of  for  the  time,  and  the  result  of  neglecting  the 
distinction  between  interlocutory  orders  and  interlocutory  judgments 
has  been  at  times  to  choke  the  liBt  of  interlocutory  cases.  There  are 
very  good  reasons  for  the  rule  that  appeals  on  mere  interlocutory 
matt^,  such  as  pleading,  discovery,  &c.,  should  be  brought  quickly, 
but  no  good  reason  can  be  jpointed  out  for  a  rule  which  idlows  a  year 
in  which  to  appeal  from  a  judgment  on  demurrer,  or  from  a  jud^ent 
on  a  case  stated  by  &n  arbitrator  if  he  gives  power  to  enter  up  judg- 
ment in  certain  events  without  the  ease  coming  back  to  him,  notwith- 
standing those  events  have  not  happened,  but  only  twenty-one  days  to 
app^  from  an  interpleader  judgment  or  a  judgment  depriving  a 
d^endant  of  the  power  of  defending  the  action  from  which  the  e&ct 
of  a  final  judgment  necessarily  follows. 

From  the  date  of  refusal.] 

Where  there  are  several  claims  in  an  application,  some  being  allowed 
and  some  jrefused,  an  appeal  from  a  refusal  must  be  brought  within 
the  idme  from  the  refusal,  not  from  the  drawing  up  of  the  order. 
Trail  v.  Jackson  (C. A.),  4  Ch.  D.  7,  followed  in  a  similar  case  Berdan  v. 
Birmingham  Small  Arms  Co.  (C.A.),  7  Ch.  D.  24.      • 

A  disallow^ce  of  a  claim  in  answer  to  advertisements  issued  under 
judgment  for  administration  is  a  refusal  within  the  meaning  of  this 
rule.    {In  re  Clagett,  Fordham  v.  ClageU  (C.A.),  20  Ch.  D.  134.) 

But  where  an  order  dismissing  an  application  contains  a  declara- 
tion as  to  the  rights  of  the  parties,  or  an  expression  of  opinion  of  the 
judge  which  is  binding,  it  is  not  a  simple  refusal,  and  the  time  then 
runs  from  the  drawing  up  of  the  order,  (/n  re  Clay  and  TeUey  (C.A.), 
16Ch.  D.8.) 

And.  a  claim  to  a  fund  allowed,  as  to  half  which  was  not  disputed, 
and  dijsallowed  as  to  the  other  half,  is  not  a  simple  refusal.  {In  re 
MichdVs  Trusts,  9  Ch.  D.  5.) 

A  final  decree  dismissing  a  bill  with  ciDsts  may  be  a  simple  refusal, 
and  time  runs  from  the  pronouncing  of  the  judgment.  (International 
Financial  Co.  v.  City  of  Moscow  Gas  Co.  (C.A.),  7  Ch.  D.  241.) 

Extension  of  time  by  leave.] 

Leave  will  not  be  granted  ex  parte  (In  re  Lawrence,  Evennett  v. 
Lawrence  (C.A.),  4  Ch.  D.  139),  and  will  only  be  granted  for'  special 
reasons! 

A  dictum  in  a  subsequent  ciose  in  the  Court  of  Appeal  that  the  case 
in  question  was  wrongly  decided  is  not  sufficient  reason.  (Craig  v. 
FhiUips,  7  Ch.  D.  249.) 

But  a  reversal  of  a  decision  on  which  the  judgment  was  based  may 
be,  but  only  if  the  subject-matter  is  still  within  the  control  of  the  Court 
{In  re  Normanton  Iron  and  Steel  Co.,  50  L.  J.  Ch.  223.) 

Where  a  proper  notice  was  given  in  time  and  under  a  mistaken 
notion  tiiat  the  notice  was  improper,  it  was  withdrawn,  and  another 
gi^en  beyond  the  time  the  Court  allowed  the  appeal  to  proceed.  {In 
re  Ambrose  Lake  Tin  and  Copper  Co.,  Taylor^s  Ckue  (CA.),  8  Ch.  D. 
643.)  .       • 

Deposit  or  other  security  for  costs  of  ai>peal.] 

Formerly  in  Chancery  it  was  the  practice  to  require  some  security 
for  costs  in  every  appeal,  in  Common  Law  only  in  case  of  insolvency. 
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Now  it  is  a  matter  for  the  discretion  of  the  Court  whether  security 
should  be  given  under  special  circumstances. 

The  practice  is  to  require  security  in  case  of  an  insolyent*  appellant 
{In  re  Ivory,  Ha/nkin-  V.  Turner  (C.A.),  10  Ch.  D.  872),  or  when  the 
appellant  would  be  unable  through  poverty  to  pay  the  respondent's 
costs.  (Harlock  v.  Askberry  (0.  A.),  19  Ch.  D.  84,  where  other  cases  are 
cited.)   • 

Or  where  the  appellant  is  a  foreigner  domiciled  abroad,  or  a  foreim 
corporation.  (  Qrant  v.  The  Banqtte  Franco-Egyptienne  (C. A.),  2  C.  P.  D. 
480.) 

Application  for  security  should  be  made  promptly,  especially  when 
on  uie  groimd  of  pover^.  (In  re  Indian,  Kingston,  and  Sandhurst 
Jlfmin^  Co.  (C.A.),  22  Ch.  D.  83.) 

If  securily  nol  found  within  a  reasonable  time  the  appeal  will  b^ 
dismissed;  the  question  what  is  a  reasonable  time  will  depend  on 
the  circumstances  of  each  .case.  (Polini  y,  Oray  (C.A.),  11  Ch.  D. 
74U 

Where  the  liability  to  give  security  is  clear,  security  when  asked  for 
should  be  offered  without  an  application  to  the  Court,  and,  if  reason- 
able, accepted.    (The  Constanfine  (C.A.),  4  P.  D.  156.) 

The  appellant  may  be  ordered  to  deposit  moqey,  as  in  Wilson  v. 
Smith  (Cf.A.),  2  Ch.  D.  67),  or  by  giving  a  bond  with  sureties.  (Phos- 
phate Sewage  Co.  v.  Hartmoni  (C.A.),  2  Ch.  D,  811.) 


Ord.  LVm., 
IT.  15-17. 


16.  An  apppal  shall  not  0{>erate  as  a  stay  of  ex<H;ution  or  880.  [MiL  16.] 
of  proceedings  under  the  decision  appealed  from,  except  so  Appeal  no  gtsy 
far  as  tKe  Court  appealed  from,  or  any  judge  thereof,  or  the  «"»*«"  ordered. 
Court  of  Appeal,  may  order ;  and  no  intermediate  a^t  or 
proceeding;  snail  be  invalidated/except  so  far  as  the  Court 
appealed  from  may  direct. 

Where  an  appeal  to  the  House  of  Lords  is  bond  fide  the  Court  of 

Appeal  will  take  care  to  prevent  the  appeal  if  successful  becoming 

nugatory,  and  will  stay  proceedings  with  that  object,  Wilson  v.  Churth 

(No.  2),  CA.,  12  Ch.  D.  464,  virtually  overruling  Justice  v.  Mersey  Sted 

.and.  Iron  Go.  (C.A.),  ]  C.  P.  D.  675.) 

A  party  applying  to  stay  the  payment  out  of  money  will,  if  unsuc- 
cessful, have  to  make  goc^  any  loss  occasioned  thereby.  (Brewer  v.- 
Torke  (C.A;),  20  Ch.  D.  669.) 

A  stay  of  proceedings  may  be  ordered  when  the  appellant  would  be 
irreparably  u^'ured  by  them.    (Adair  v.  Toung  (C.A.),  11  Ch.  D.  136.^ 

A  stay  of  the  trial  of  issues  of  fact  will  not  in  general  be  orderea 
pending  an  appeal. on  a  question  of  law  decided  on  demurrer.*  (In  r& 
Pa77?i€rV4|)plioo<M)n,  &c.  (C.A.),  22  Ch.  D.  88.)  •  . 

17.  Wherever  under  these  rules  an  application  may  be  88l.[iviiLl7.] 
made  either  to  the  Court  below  or  to  the  Court  of  Appeal,  Application  in 
or  to  a  judge  of  the  Court  below  or  of  the  Court  of  Appeal,  ^"J  *°'^f* 
it  shall  be  niade  in  the  first  instance  to  the  Court  or  judge  *^^^'**>«*<»*^' 
below. 

Where  an  action  is  dismissed  the  Court  making  the  order  can  stay 
proceedings  under  it  pending  an  appeal,  but  cannot  make  a  sepnrate 
order  protecting  the  subject-matter  simply,  having  no  longer  jurisdic- 
tion (WHs&n  V.  Church  (C.A.),  11  Ch.  D.  676,  explained  in  0«o  v. 
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Ord.  LVm., 

rr.  17-19. 

Ord.  UX.,r.l. 

S82.Cl7iii.lS.] 

ApplicatioDfl 
by  motion. 

888. 

4>.H.T.'l868, 

r.  26.] 

Interest 
when  execu- 
tion delayed  by 
appeal. 


Uncord  (C.A.),  18  Oh.  D.  394;  in  such  a  case  application  shonld  be 
made  to  tiie  Court  of  Appeal 

18.  Every  application  to  a  jadge  of  the  Court  of  Appeal 
shall  be  by  motion,  and  the  provisions  of  Order  LII.  snail 
apply  thereto.  ' 

19.  On  an  appeal  from-  the  High  .Court,  interest  for  such 
time  as  execution  has  been  delated  by  the  appeal  shall  be 
allowed  unless  the  Court  or  a  judge  otherwise  orders,  and 
the  taxing  officer  may  oomputo  snch  interest  without  any 
order  for  that  purpose. 


884.D7iia.l] 

patters  ^  be 
heard  by  Divi- 
sional Court. 


Crown  Bide 
Queen*8  Bench. 

Revising 
barristers  and 
election  peti- 
tions. 
County  Courts. 

Revenue  s\dfl 
Queen's  Bench. 

Where  decision 
of  Court  6nal. 


Railway  Com- 
missioners. 

ffcAeas  corpus. 


Special  cases 
where  parties 
consent. 
Chambers. 

New  trials 
after  trial 
with  jury. 


ORDER  LIX. 
Divisional  Courts. 

L  The  following  proceedings  and  matters  shall  continue . 
to  be  heard  and  determined  before  Divisional  Courts ;  but 
nothing  herein  contained  shall  be  ^construed  so  as  to  take 
away  or  limit  the  power  of  a  single  jud^e  to  hear  and  deter- 
mine any  such  proceedings  or  matters  in  any  case  in  which 
he  has  heretofore  had  power  to  do  so,  or  so  as  to  require  any 
interlocutory  proceeding  therein  heretofore  taken  befcn^  a 
single  judge  to  be  taken  before  a  Divisional  Court : — 
^.)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 

.  Division^ 
(5.)  Appeals  from  revising  barristers,  and  proceedings 
relating  to' election  petitions,  parliamentary  and 
municiptil; 
(e.)  Appeals  under  section  6  of  the  County  Courts  Act>. 

1875; 
(d.)  Proceedings  on  the  Revenue  side  of  the  Queen*8  Bench 

Division ;  • 

{e.)  Proceedings  directed  by  any  Act  of  Parliament  to  be 
taken  befor.e  the  Court,  and  in  which  the  decision 
of  the  Court  is  jSnal ; 
(/.)  Cases  stated  by  the  Railway  Commissioners  under  the 

•   .  Act  36  &  37  Vict.  c.  48; 
Xg.)  Cases  of  Sdbeas  Corpus,  in  which  a.judge  directs  that 
an  order  nisi  for  the  writ,  or  the  writ  be  made  ^ 
returnable  before  a  Divisional  Court ; 
(h.)  Special  cases  where  all  parties  agree  that  the  «ame  be 

heard  before  a  Divisional  Court ; 
(i.)  Appeals  from  Chambers  in  the  Queen's  Bench  Divi- 
sion; 
(J.)  Applications  for  new  .trials  where  there  has  been  a 

trial  with  a  jury. 
By  Order  in  Council,  Dec.  16, 1880,  under  the  authority  of  s.  32  of 
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the  Jndicatnre  Act,  1873,  the  three  Divisioiis  known  as  the  "  Queen's      Ori  LIX^ 
Bench  Division,"  '*  Common  Pleas  Division,"  and  "  Exchequer  Divi-        "•  1-3. 

sion,**  were  consolidated  and  united  into  the  Queen's  Bench  Division,  '- 

and  all  causes,  matters,  or  proceedings,  previously  assigned  to  those 
three  Divisions  respectively,  were,  from  tne  date  of  the  order  coming 
into  force  (26th  February, '1881X  assigned  to  the  Queen's  Bench    . 
Division. 

Under  this  Order  in  Council  the  Queen's  Bench  Division  has  now 
exclusive  jurisdiction  in.  "  Proceedings  on  the  Crown  side .  of  the 
Queen's  B^ch  Division,"  "  Appeals  from  Revising  Barristers,"  derived 
from  the  Common  Pleas  Division  (under  6  &  7  Vict,  c  18,  a  42),  and 
"  ProceeediUgs  relating  to  Electicm  Petitions,"  derived  also  from  the 
Common  Pleas  Division  (under  the  Parliamentary  Elections  Act,  1868 
(81  <&  82  Vict  c.  125),  and  Corrupt  Practices  Municipal  ElectioQS  Act, 
1872  (35  &  36  Vict  c.  60));  "Proceedings  in  matters  of  revenue,"  - 
derived  from  the  Exchequer  Division,  which  formerly  were  in  the 
exclusive  jurisdiction  of  the  Court  of  Exchequer; /'C^ses  stated  by 
the  Railway  Conunissioners,"  deriveifl  from  the  Common  Pleas  Division  '  -  • 

Snder  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31), 
e  Railway  Regulation  Act,  1873  (86  *  37  Vict  c  48),  oontfrraed  by 
42  iS^  43  Vict  c.  56,  and  45  &  46  Vict  c.  64.) 
Appeals  from  County  Courts.]]  . 

Although  this  rule'only  mentions  appeals  under  s.  6  of  the  County 
*  Courts  Act,  1875,  by  r.  4  of  this  order  all  appeals  from  inferior  Courts 

gsxcept  Admiralty  Appeals)  shall  be  heard  by  Divisional  Courts  of  the 
ueen's  Bench  Division. 

"Special  cases  stated  by  the  parties"  under  Ord.  XXXIV.,  and 
"  Cases  of  Habeas  Corpus,"  would  seem  to  come  within  the  jurisdiction 
of  a  Divisional  Court  of  any  Division,  but  in  practice  Divisional  Courts 
are  rarely  constituted  except  in  the  Queen's  Bench  Division.  .  * 

Ord.  XXXIX.,  r.  1,  provides  that  all  applications  in  the  Queen's 
Bench  and  Probate,  Divorce,  and  Admiralty  Divisions,  for  a  new  trial, 
or  to  set  aside  a  Ve^ct,  finding,  or  judgment,  where  the  trial  has 
been  with  a  jury,  shall  be  to  a  Divisional  Court. 

In  the  Chancery  Division,  if  a  party  is  dissatisfied  with  the  decision 
of  the  judge  on  either  law  or  &ct,  the  couMe  is  not  to  apply  to  a  ' 
Divisional  Court  for  a  new  trial,  but  to  appeal.    (See  Krehi  v.  BurreU 
(C.A),  10  Ch.  D.  420),  and  notes  to  OkL  liVm.,  r.  15,  swpra.) 

The  Court  of  Appeal  may  order  a  new  trial    (Ord.  L  vIII.,  r.  5.) 

2.  Where,  by  sect  17  of  the  Appellatie  Jarisdiction  Act,  SS5.  pviia.  2.] 
1876,  or  by  these  mles,  any  application  ought  to  be  made  to,  when  judge 
or  any  jQrisdiction  exercised  Tby  the  judge  by  whom  a  cause  incapable  or 
or  matter  has  been  tried,  if  such  judge  shall  die  or  .cease  to  '*°*  ^  ^  **''*' 
be  a  judge  of  the  High  Court,  or  if  such  jadse  shall  be  a 
judge  of  the  Court  of  Appeal,  or  if  for  any  other  reason  it 
shall  be  impossible  or  inconvenient  that  such  judge  should 
.  act  in  the. matter,  the  presidenf  of  the  division  to  which  the . 
cause  or  matter^oelongs  may  either  by  a  special  order  in  any 
cause' or  matter,  or  by  a  general  order  applicable  to  any 
class  of  causes  or  matters,  nominafe  some  other  judge  to 
whom  such  application  may  be  made,  and  by^  whom  such 
jurisdiction  may  be  ex^^roised. 

8.  Where  a  compulsory  reference  to  arbitration  has  been  I        SjB6. 
ordered,  any  party  tQ  such  reference  may  appeal  from  the  (Appeal  from 


Digitized  by 


Google 


336  Bules  of  the  Supreme  Cowrt,  1883. 


Ord.  LIX., 
IT.  3,  4. 

ar^itr/itor  on 

compulsory 

reference. 

Divisional 
Court. 


award  or  certificate  of  the  arbitrator  or  referee  upon  any 

question  of  law ;  and  on  the  application  of  any  party  the 

Court  may  set  aside  the  award  on  any  ground  on  which  the 

Court  might  set  aside  the.  verdict  of  a  iury.    Sach  appeal 

shall  be  to  a  Divisional  Court,  who  sliall  have  power  to  set 

aside  the  awatd  or  certificate,  or  ta  remit  all  or  any  part  of 

the  matter  in  dispute  to  the  arbitrator  or  referee,  or  to  make 

any  order  with  respect  to  the  award  or  certificate,  or  all  or 

any  of  the  matters  in  dispute,  that  may  be  just 

amV^.]         f  ^^®^y  J«<lg®  o^  the  High  Court  of  Justice  for  the  time 

Appeals  from     ]^^^^^  ^^^^^  DC  a  judge  to  hear  and  deterniine  appeals  from 

inferior  Courts,  inferior  Courts,  under  section  45  of  the  prineipal  Act    All 

*'dAd  ^.'***}**®  ®^^^  appeals  (except  Probate  and  Admiralty  appeals  from 

to  u  h™ard  ij*  inferior  Courts,  and  from  justices,  which  shall  be  to  a  Divi- 

Q.B.  Division,   sionoi  Cowrt  of  the  Probate  Divorce  cmd.  Admiralty  Division), 

shall  be  entered  in  one  list  by  the  oflBcrrs  of  the  Crown 

•Office  Departmmt  ^f  the  Central  Office,  and  shall  h^  heard  by 

such  Divisional  Court  of  the  Queen's  Bench  Division  as  the 

Lord  Chief  Justice  of  England  shall  from  time  to  time 

direct 

Inferior  Cbnrts:] 

The  Court  of  Passage  of  the  Borongh  of  Liverpool  has  Admiralty 
jurisdiction  subject  to  the  same  incidents  as  Ck>unt7  Ck>urt8,  which 
have  Admiralty  jurisdiction.    (The  Ganffes  (CA.),  5  P.D.  247.) 

AppeaU  from  County  and  inferior  Courts.  J 

Tne  jurisdiction  of  Divisional  Courts  to  hear  these  appeals  is  given 
by  Act  of  1873,  s.  45 :  see  note  there. ' 

By  motion. 

County  Court  appeals  can  be  made  on  motioti  under  s.  6  of  the 
.  County  Courts  Act,  1876  (88  &  89  Vict  c  60). 

The  motion  must  be  made  within  the  eight  days,  and  there  is  no 
power  to  extend  the  time  (Tennant  v.  JRardings,  4  C.  P.  D.  138),  but 
inasmuch  as  it  is  a  ru]e  of  practice  (see  Mason  v.  Wtrrdl  Highway 
Board,  4  Q.  B.  D.  p.  460)  to  reqtdre  the  production  of  a  copy  of  the 
judge's  notes  of  the  proceeding  signed  by  the  judge;  and  this  fre- 
quently cannot  be  obtained  in  time,  the  Courts  frequently  aUow  a 
motion  to  be  made  profonnd,  and  to  stand  over  for  the  production  of 
the  notes. 

If  the  Court  be  not  sitting  the  motion  may  be  made  to  a  jud^  in 
Chambers,  but  the  judge  in  Chambers  has  no  jurisdiction  to  adjourn 
the  further-  hearing  to  a  Divisional  Court  ^Button  v.  The  Wodwick 
Building  Society,  6  0:^.1),  BS.) 

The  request  to  the  County  Court  judge  to  take  a  note  is  not  a  con- 
*  dition  precedent  to  the  right  to  appeal  by  motioM  if,  in  foct,  a  suffi- 
cient note  hais  been  taken.  (Seymours,  CouUon  (CA),  6  (^  B.  D.  869 ; 
see  also  Morgan  v.  Bees  (CA.),  6  (i.  B.  D.  608,  in  which  it  was  held 
that  a  genend  request  at  the  commencement  of  .the  case  was  not 
sufficient  to  compel  the  judge  to  take  notes.  . 

The  Divisional  Court  has  power  to  enter  judgment  for  either  party, 
whether  the  appeal  is  by  motion  or  under  18  &  14  Vict.  c.  61,  s.  14, 
or  the  other  Acts  mentioned  above.  (Whiteman  v.  Hawkins,  4 
C.  P.D.  13.) 
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Ord.  UX., 
rr.  4-6. 

Ord.  LX., 
rr.  1,  2. 


888. 

Appeal  from 
justices  in 
salvage 
matters. 


Where  an  action  in  the  High  Court  is  remitted  to  a  Ck)antiy  Court 
for  trial,  any  motion  for  a  new  trial  must  be  made  to  a  Divisional 
Court,  and  as  Ord:  XXXIX.  does  not  apply,  the  time  for  moving  is 
r^ulated  by  the  old  practice  ofthe  superior  Courts,  viz.,  the  first  four 
days  of  term  if  tried  out  of  term,  or  within  the  next  four  days  if  tried 
during  term.  (London  v.  Boffey,  3  Q.  B.  D.  6 :  Davis  v.  Qodbehere 
(C.A.),4Ex.D.215.) 

Motions  for  new  trials  from  other  inferior  Courts  must^  be  made 
either  by  counsel  present  at  the  trial  or  upon  the  judge's  notes,  with 
bis  signature  verified  by  affidavit    (  Wdsh  v.  Mercer,  8  Ex.  71.) 

5.  On  an  appeal  from  an  award  of  justices  or  their  umpire 
on  a  dispute  with  reispect  to  salvage,  the  appellant  shall 
within  ten  days  after  the  date  of  the  award  give  notice  in 
writing  to  the  justices  to  whom  the  matter  was  referred  of 
his  intention  to  appeal,  and  shall  within  twenty  days  from 
the  date  of  the  award  give  to  the  opposite  party  notice  in 
writing.of  motion  to  appeal,  and  shall  file  an  afiSdavit  ofthe 
service  of  the  said  notice  of  appeal  and  of  the  said  notice  of 
mot](*n,  together  with*  copies  of  the  said  notices,  and  no 
other  proceeding  shall  be  necessary  for  the  institution  of 
the  said  appeal. 

This  rule  is  founded  on  17  &  18  Vict  c.  104,  s.  464. 

6.  In  such  appeal  as  in  the  last  preceding  rule  mentioned,  if  889.  [A.  o.  B, 
the  same  is  to  be  heard  \vithout  any  pleadings  and  without  1859, 97.] 
any  evidence  oth«r  than  that  which  wais  adduced  before  th«  .  ^*"5f^r}'^ 
Court  appealed  from,  the  appellant  shall,  within  ten  days  fiie^rinted** 
from  the  filing  of  the  proceedings  and  award,  leave  in  the  copies  of  pro- 
AdnUralty  Registry  printed  copied  thereof;  and  if  he  shall  c«edmg8,&c 
not  do  so,  the  Court  may*  on  the  application  of  the  respondent 

dismiss  the  appeal  with  costs. 


ORDER  LX. 
Officers. 

1.  All  officers  who  at  the  time  when  these  rules  come  into    890.  [ix.  l. 
operation  are  attached  to  the  Chancery  Division  of  the  High  Attached  to 
Court  shall  remaiu  attached  to  the  said  Division;  and  all  respective 
officers  who  at  the  time  aforesaid  are  attached  to  the  Queen's  <*»^^o»^ 
Bench  Division  shall  remain  attached  to  the  said  Diyisioii ; 

and  all  officers  who  at  the.  time  afur^^said  are  attached  to 
the  I^bate  Divorce  and  Admiralty  Division'  shall  remain 
attached  to  the  said  Division. 

2.  Officers  attached   to  any  Division    shall  follow  the     891.  [ix.  2.] 
appeals  from  the  same  Division,  and  shair  perform  in  the  Officer*  to 
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Ord.  LX., 

rr.  2-4. 

Ord.  LXI.,  r.  1. 

follow  appeals 
from  their 
reapectiye  divi- 
sions. 


898.  (Iz.  8.] 

Office  of 
master. 


888. 

Recognizances 
in  Chancery 
Division. 


Court  of  Appeal  -analogons  daties  in  reference  to  snch 
appeals  ^3  the  registrars  and  officers  of  the  Coart  of  Chan- 
cery usually  performed  as  to  rehearings  in  the  Court  of 
Appeal  in  Chancery,  and  as  the  masters  and  officers  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 
respectively  performed  as  to  appeals  heard  By  the  Court  of 
Exchequer  Chamber. 

AffidaTits  intended  to  be  used  on  appeaV  should  be  filed  with  the 
officer  of  the  DlTision  appealed  from.  (Watts  T.  WattB,  45  L.  J.  Ch. 
668.) 

3.  The  office  of  Master  of  the  Supreme  Court  of  Judicature 
shall  be  deemed  to  be  substituted  for  the  several  offices 
specified  in  the  -first  part  of  the  first  schedule  to  the 
Supreme  Court  0/  Judicature  (Officers)  Act,  1879,  and  all 
enactments  and  documents  referring  to  any  of  those  offices, 
or  to  any  of  the  persons  holding  them,  shall,  .unless  the 
context  otherwigie  requires,  be  construed  and  have  effect 
accordingly. 

4.  Where  by  the  practice  of  the  Chancery  Division  recog- 
nizances are  required  to  be  given,  j9uch  recognizances  shall 
be  given  to  the  two  senior  chief  clerks  for  the  tiine  being  of 
the  judge  to  whom  the  cause  or  matter  is  assigned;  and. 
when  the  same  are,  by  any  judgment  or  order,  directed  to 
be  vacated,  the  proper  officer  shallj  on  due  notice  thereof, 
attend  one  of  the  said  chief  clerks,  whd  shall  thereupon 
vacate  such  recognizances  in  the  usual  manner. 

Formerly  these  recognizances  were  given  to  the  Master  of  the 
Bolls  and  the  senior  yice-Ohancellor.  (Baniell's  Ghaiboerv  Forms, 
No.  1117.) 


ORDER  LXI. 

Central  Office. 

894.  pxa.  1.]  1.  The  Central  Office  shall,  for  the  convenient  despatch  of 
Dirision  into  business,  be  divided  into  the  departments  specified  in  the  first 
departments,  colomu  of  the  following  scheme,  and  the  business  of  the 
office  shall  be  distributed  among  the  departments  in  fUM3ord- 
ance  with  that  scheme,  and  shall  he  performed  hy  the  mvend 
oMeers  and  clerks  in  the  said  office  who  are  now  charged  wUh 
tne  sams  or  similar  dtUies,  a/nd  hy  sfoch  others  as  may  from 
time  to  time  he  appointed  hy  lawful  authority  for  thai  purpose. 
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SOHEMk 


Name  of 


(1.)  1.  Writ,  appearw 
ance^  and 
jadgment. 


(9.)  2.  Salomons  and 
Order. 


(8.)  3.  Filing  and  Re- 
cord. 


BoBinees. 


The  Maliag  and  issue 
of  writs  of  summons 
for  the  commence- 
ment of  actionii. 

Theeatryin  the  cause- 
book  of  writs  of 
summons,  appear- 
ances, and  judg- 
ments. 

The  sealing  and  issue 
of  notices  for  ser- 
vice under  Order 
XVI.,  Rule  48. 

The  receipt  and  filing 
of  pleadings  and 
notices  delivered  on 
entry  of  judgment. 

The  transaction  of  all 
busiliess  heretofore 
conducted  in '  the 
Record  and  Writ 
Office,  except  such 
part  thereof  as  ia 
transacted  in ,  the 
Record  Department. 

The  issue  of  sum- 
monses in  the 
Queen's  Bench  Divi- 
-  aon,  and  the  draw- 
ing up  of  all  orders 
made  either'  in 
Court  or  Jn  Cham- 
bers in  ^at  Divi- 


The  filing  of  all  affi- 
*  davits  to  be  filed  in 
the  Central  Office, 
and  all  depositions 
to  be  used  in  the 
Chancery  Division, 
and  such  other 
documents  as  may 
from  time  to  time 
be  directed  by  the 
Masters  t6  be  filed, 
and  the  making  and 
examination  of 
office  copies  of  docu- 


Name  of 
Department. 


3.  Filing     and 
Record-ooM- 

•NIMML 


4.  Taxing 


5.  Enrolment  •• 


6.  Judgments 
and  married 
women's  ac- 
knowledg- 
ments. 


7.  Bills  of  sale 


8.  Queen's  Re- 
membrancer 


9.  Crown  Office 


10.  Associates 


ments  filed  in  the 
department. 

The  custody  of  all 
deeds  and  documents 
ordered  to  be  left 
with  the  Masters. 

The  bttsisMs  heretofore 
performed  in  the  Re- 
'  port  Office  under  the 
direction  and  control 
of  the  Clerks  of  Re- 
cords and  Writs. 

The  taxation  of  dosts  in  (4  ) 
the  Queen's    Bench 
Division,  except  such 
coets  as  have  iieretd- 

•  fore  been  taxed  in 
the  Queen's  Re- 
membrancer's Office 
or  the  Crown  Office. 

The  business  heretofore  (5.) 
performed  in  the  En- 
rolment Office. 

The  registry  of  judg-  (6, 8.) 
ments,       execution, 
&c,  and  the  registry 
of  acknowledgments 
of  deeds  by  married 


The  registry  of  bills  of  (7.) 
sale  and  other  duties 
connected  therewith. 

The  business  heretofore  (9.) 
•  performed     in    the 
Queen's  Remembran- 
cer's Office, 

The  business  heretofore  (10.) 

Srformed     in     the 
ownOffica. 

The  business  heretofore  (11.) 
performed    in     the 
Associates'  Offices. 
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Ord.  LXL, 
rr.  2-10. 

895.  [Iza.  2, 
amended.] 

Rota  of 
masters  to  con- 
trol central 
office. 


896.  Pxa.  8.] 

Attendance  of 
masters  to  tax 
co^ts. 


897. 

Pnblidation  of 
arrangements. 

898.  [Iza.  4.] 

Authority  to 
take  oaths. 

899.  [Iza.  6.] 
Official  seals. 

900.  [Iza.  6.] 

Effect  of  seal- 
ing. 


901. 

Judgments 
and  orders  not 
to  be  enrolled. 


2.  It  shall  be  the  special  dnty  of  one  of  the  masters  to  be 
present  at,  and  control  the  biisiness  of,  the  Central  Office, 
and  to  pve  the  necessary  directions  with  respect  to  questions 
of  practice  and  procedure  relating  to  the  bnsihesis  thereof. 
The  masters  shall  select  five  of  their  number  to  discharge 
this  duty  in  turn,  according  to  a  rota  to  be  fixed  by  them- 
selves, and  each  of  such  masters  according  to  his  turn  shaU 
discharge  such  duty  daily  for  a  period  of  not  less  than  one 
month  at  a  time. 

3.-  A  sufficient  nupber  of  masters,  not  being  less  than 
three,  shall,  except  in  vacation,  attend  each  day  at  the 
Central  Office  to  tax  costs.  In  vacation,  one  master  shall 
attend  daily  for  that  purpose.  The  taxing  masters  shall  bo 
selected  according  to  a  rota  to  be 'fixed  by  the  masters. 

4.  The  arrangements  made  under  the  two  last  preceding 
Rules  shall  be  publicly  announced  in  such  manner  as  the 
Lord  Chief  Justice  of  England  shall  from  time  to  time 
direct. 

5.  Every  master,  and  every  first  and  second-class  clerk  in 
the  Filing  and  Becord  Department,  shall,  by  virtue  of  his 
office,  have  authority  to  take  oaths  and  affidavits  in  the 
Supreme  Court. 

6.  The  official  seals  to  be  used  in  the  Central  Office  shall 
be  such  as  the  Lord  Chancellor  from  time  to  time  directs. 

7.  All  copies,  certificates,  and  other  documents  appearing 
to  be  sealed  with  a  seal  of  the  Central  Office  shall  be  pre- 
sumed to  be  office  copies  or  certificates  or  other  documents 
issued  from  the  Central  Office,  and  if  duly  stamped  may  be 
received  in  evidence,  and  no  signature  or  other  formality, 
except  the  sealing  with  a  seal  of  the  Central  Office,  shall  be 
required  for  the  authentication  of  any  such  copy,  certificate, 
or  other  document. 

8.  It  shall  not  be  necessary  to  enrol  any  judgment  or 
order,  whether  dated  before  or  since  the  commencement  of 
the  Priucipal  Acti  . 

Enrolment  had  bocome  obsolete  before  this  role.  (Eastie  v.  Hoitie, 
2Ch.D.301) 


909.  [Iza.  r.  6.] 

Enrolment  of 
deeds. 


908.nxiT. 

Scheme  under 
Railway  Co. 
Act,  1867. 


9^  All  deeds  which  by  any  statute  or  statutory  rule  are 
directed  or  permitted  to  be  enrolled  in  any  of  the  Courts 
whose  jurisdiction  has  been  transferred  to  the  High  Court  of 
Justice  may  be  enrolled  in  the  Enrolment  Department  of 
the  Central  Office. 

10.  A  scheme  under  the  Railway  Companies  Act,  1867, 
bhall  be  enrolled  in  the  Enrolment  Department  of  the 
Central  Office. 
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11.  A  scheme  under  the  Act  in  Bule  10  mentioned  shall 
not  be  enrolled  unless  notice  of  the  order  confirming  it  has 
at  least  once  in  every  entire  week  reckoned  from  Sunday 
morning  to  Saturday  evening,  which  elapses  between  the 
pronouncing  of  the  order  and  the  expiration  of  30  days  from 
the  pronouncing  thereof  been  inserted  in  such  two  news- 
papers as  shall  have  been  appointed  by  the  jtid^e  for  the  in- 
sertion of  advertisements  under  the  order  made  pursuant  to 
that  Act,  nor  unless  the  newspapers  containing  those  notices 
are  produced  to  the  proper  officer  when  the  scheme  id  pre* 
sented  for  eilrolment 

12.  All  acknowledgments  required  for  the  purpose  of 
enrolling  any  deed  or  other  document  may  be  made  before 
the  Clerk  of  Enrolments  or  before  a  master^  as  occasion  may 
require. 

13.  The  records  of  all  deeds  and  recognizances  enrolled 
shall  be  sent  by  the  Clerk  of  Enrolments,  so  long  as  that 
oMee  -shall  continue,  orhythe  proper  officer  of  the  Enrolment 
Bepartmenty  to  the  Public  Becora  Office,  Bolls  Yard,  within 
two  years  £rom  the  time  of  the  enrolment  thereof. 

14.  No  recognizance  shall  be  enrolled  after  six  months 
from  the  acknowledgment  thereof,  except  under  special  cir- 
cumstances, and  by  an  order  made  by  the  Court  or  a  judge 
upon  motion  for  the  enrolment  thereof  after  that  time. 

15.  No  order  made  on  a  petition,  and  no  order  to  make  a 
submission  to  arbitration,  or  an  award,  an  order  of  the 
Court,  and  no  judgment  or  order  wherein  any  written  admis- 
sions of  evidence  are  entered  as  read,  shall  be  passed,  until 
the  original  petition,  submission  to  arbitration,  or  award,  or 
written  admissions  of  evidence,  shall  have  been  filed  in  the 
CentraJ  Office,  or,  where  the  proceedings  are  taken  in  a  Dis- 
trict Begistry,  in  the  District  Begistry,  and  a  note  thereof 
made  on  the  judgment  or  order  by  tlie  proper  officer. 

16.  Upon  every  pleading  or  other  pruceeding  which  is 
filed  m  the  Central  Office,  the  date  of  filing  the  same  shall  be 
printed  or  written. 

'  17.  Proper  indexes  or  calendars  to  the  files  or  bundles  of 
all  documents  ^^^  at  the  Central  Office  shall  be  kept,  so  that 
the  same  may  be  conveniently  referred  to  when  required ; 
and  such  indexes  or  calendars  and  documents .  shall,  at  all 
times  during  office  hours,  be  accessible  to  the  public  on  pay- 
ment of  the  usual  fee. 

18.  There  shall  also  he  entered  in  proper  books  kept  for 
the  purpose  tlxe  time  when  any  certificate  is  delivered  at  (he 
Central  Office  to  be  filed,  with  the  name  of  the  cause  and  the 
date  of  the  certificate;  and  the  like  entry  shall  be  made  of 
the  time  of  delivery  of  every  other  document  filed  at  the 
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Ord.  LXI., 
rr.  11-18. 

SOinxiv. 

Notice  of 
scheme. 


906. 
[C.  0.  i  r.  40.] 

Acknowledg- 
ments. 

906 

[C.  0.  i  r.  41.1 

Records  to  be 
sent  to  Public 
Record  Office. 

907.  [CO.zm. 

r.l«.] 
Recognizances 
not  to  be 
enrolled  after 
six  months.  , 

908.  [0.  0. 
zziiir.88, 

amended.] 

Original  peti- 
tion, &c.,  to  be 
filed. 


909. 

[C.  0.  i  r.  45.] 

Date  of  filing. 

910. 
[C.0.Lr.4e.] 

Indexes  or 
calendars  to  be 
kept 


911. 
[C.  0.  i  r.  47.1 

Book  of  date  of 
delivery  of 
documents, 
&c.,  to  be 
filed. 
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Ord.  LXL, 
rr.  18-26. 


918. 

[aO.tr.  48,] 

Documents  to 
be  stamped 
with  date  of 
deliyery  for 
filing. 

018. 

[C.  0.  i.  r.  49.] 
'  Dates  in 
Cause  Books. 

914. 
[C.  0.  L  r.  50.] 

■  Cause  Books  iu 
Chancery  Divi- 
l>on. 

916.  [Iza.  7.3 
Jadgments, 
&c.,  to  be  re- 
g^ered  before 

a  P.M. 

916.  [Iza.  8a.] 
Searches. 


Gewtral  Office ;  and  such  books  shall,  at  all  times  dnriDg 
office  hours,  be  accessible  to  the  public  on  .payment  of  the 
usual  fee. 

19.  Every  judgment,  order,  certificate,  petition,  or  docn- 
ment  made,  presented,  or  used  in  any  cause  or  matter,  shall 
be  distirigiusned  by  having  plainly  written  or  stamped  on 
the  first  page  tTtereofthe  year,  the  letter,  and  the  number  by 
which  the  cause  or  m^atter  is  distingaished  in  the  books  kept 
at  the  Central  Office. 

20.  There  shall  also  he  entered  in  the  Cause  Books,  the 
date  of  every  Jtidgment,  order,  and  certificate  made  in  every 
cause  or  maker. 

21.  The  ©utry  of  every  judgment  and  order  in  such  Cause 
Books  in  the  Chancery  btvision,  shall  contain  a  reference  to 
the  date  and  folio  of  the  registri^r  s  book  in  which  the 
judgment  or  order  has  been  entered. 

22.  The  Begistrar  of  Judgments  shall  not  receive  any 
memorandum  of  a  judgment,  execution,  lis  pendens,  order, 
rtile,  annuity.  Crown  debt,  or  other  incumbrance,  or  any 
memorandum  of  satisfaction  relating  to  the  same,  for  regis- 
tration, after  the  hour  of  two  in  the  afternoon. 

23.  The  Clerk  of  Enrolments  and  each  of  the  following 
registrars,  namely — 


917. 
[C.  0.  L  r.  58.] 

Certificates  to 
be  giren. 


918.  [Iza.  9, 
amended.] 

Registrars 
under  Bills  of 
Sale  Acts. 

919.  [Iza.  10.1 
Memorandum 
of  satisfaction 
or  consent. 


(a.)  The  Begistrar  of  Bills  of  Sale ; 


The  Begistrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Married  Women ; 
^c.)  The  Begistrar  of  JudguLBiits  J 
shall,  on  a  request  in  writing  ginng  sufficient  particulars, 
and  on  payment  of  the  prescribed  fee,^  Canse  a  search  to  be 
made  in  the  registers  or  mdexes  under  his  custody,  and  issue 
a  certificate  of  the  result  of  the  search. 

24.  For  the  purpose  of  enabliug  all  persons  to  obtain  pre- 
cise information  as  to  the  state  of  any  cause  or  matter,  and 
to  take  the  means  of  preventing  improper  delay  in  the  pro- 
gress thereof,  the  p'oper  officer  shall  at  the  request  of  any 
person,  whether  a  party  or  not  to  the  cause  or  matter 
inquired  after,  but  on  payment  of  the  Ubual  fee,  give  a  cer- 
tificate specifying  therein  the  dates  and  general  description 
of  the  several  proceedings  which .  have  been  taken  iu  such 
cause  or  matter  in  the  Central  Office. 

25.  The  masters  sliall  execute  the  offi>ce  of  the  registrar  for 
the  purposes  of  the  Bills  of  Sale  Act,  1878,  and  me  ISiUs  of 
Sale  Act,  1878,  Amendment  Act,  1882,  and  any  one  of  the 
masters  may  perform  all  or  any  of  the  duties  of  the 
registrar. 

26.  A  memorandum  of  sat»8faction  may  be  ordered  to  be 
NNritten  upon  a  legistered  copy  of  a  till  of  sale,  on  a  consent 
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to*the  satisfactioDy  signed  by  the  person  entitled  to  the  Ord.  LXi., 
benefit  of  the  bill  of  sale,  and  verified  by  affidavit,  being  Tt,%^-^ 
produced  to  the  registrar,  and  filed  in  tba  Central  Office. 

27.  Where  the  consent  in  the  lad  preceding  Bute  merir  9S0.  [ixa.  lo.] 
tioned  cannot  be  obtained,  the  registrar  may,  oh  application  where  consent, 
by  summons,  and  on  hearing  the  person  entitled  to.  the  bene-  i^ot  pbt«ined. 
fit  of  the  bill  of  sale,   or  on  affidavit  of  service  of  the 
snnmions  on  that  person,  and  in  either  case  on  proof  to  the 
satidaotion  of  the  registnur  that  the  debt  (if  any)  for  which 

the  bill  of  sale  was  made  has  been  satisfied  or  discharged, 
order  a  Tnemorandsvi  of  satisfaction  to  be  written  upon  a 
registered  copy  tiiareof. 

28.  No  afii'^avit  or  record  of  the  Court  shall  be  taken  out   Ml.  pza.  li.] 
of  the  Central  Office  without  the  order  of  a  judge  or  master,  '^^^*'  ®' 
and  no  tfubpoena  for  the  production  of  any  such  document  be^cmoyed**' 

shall  IjmB  issued.  without  order. 

29.  Any  officer  of  the  Central  Office,  being  required  to         9d2. 
attend  with  any  record  or  document  at  any  assizes  or  at  any  [0«  0*  i  r.  is.] 
Court  or  place  but  of  the  BoycU  Cov/rts  of  Justice^  shall  be  Fees,  charges, 
entitled  to  require  that  the  solicitor  or  party  desiring  his  *^<i  «»p«n8e8. 
attendance  shall  deposit  with  him  a  sufficient  sum  of  money 

to  answer  his  just  fees,  charges,  and  expenses  in  respect  of    . 

such  attendance,  and  undertake  to  pay  any  further  just  fees, 

charges,  and  expenses  which  may  not  be  fully  answered  by 

such  deposit.  -  - 

30.  Wlvere  any  deeds  or  other  documents  are  ordered  to         9S8. 

be  left  or  deposited,  whether  for  safe  custody  or*  for  the  [0«0'«Mi«r«3.i 

purpose  of  any  inquiry  in  Chambers  or  otherwise,  the  same  Documepts  to 

shall  be  left  or  deposited  in  the  Cmtrdl  Office,  and  shall  be  ^*^^^^''' 
subject  to  such  directions  as  may  be  given  fur  the  production 
thereof. 

31.  All  certificates  of  the  chief  clerk  of  a  judge  and  all         »*. 
petitions  and  written  admissioqs  of  evidence  whereon  any  \P'  ^'  ^  ''  ^J 
order  is  founded,  and  all  submissions  to  arbitration  made  Certificates, 
orders  of  the  Court,  shall  be  transmitted  to  and  left  at  ^''^e^t^^'** 
the  Central  Office,  to  be  there  filed  or  preserved.     And  all  office. 
office  copies  thereof,  or  of  any  part  thereof,  that  may  be  Copies. 
required^  shall  be  ready  to  be  delivered  to  the  party  requir- 
ing the  same  within  forty-eight  hours  after  the  same  shall 

have  been  bespoken. 

32.  The  Forms  contained  in  the  Appendices  shall  be  used   ttM.  (Iib.  IS.] 
in  or  for  the  purposes  of  the  Central  Office,  with  such  Forms. 
variations  as  6ircumst?)nces  may  require. 

33.  The  masters  may  from  time  to  time  prescribe  the  use  986.  pza.  is.] 
in  or  for  the  purpose  of  the  Central  Office  of  such  modified  Additbiua 

or  additional  forms  as  may  be  deemed  expedient  ^°'^^' 
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Ord.  LXU., 

"'  "  '  ORDER  LXII. 

Registbars  of  the  Chancebt  Division. 

927.  1.  The  Registrars  of  the  Cha/neery  Division  shall  attend 

[C.  0.  i.r.  17.]  the  Judges  of  the  Chancery   Division^  and  the  Court  of 

Registi-ars  to     Appeal  upon  the  hearing  of  appeals  from  the  Chancery  Divi- 

Court  ^^  ^^**  **^^»  ^^  rotation  as  they  may  arrange  amongst  themselves,  and 

in  default  of  arrangement  week  by  week  on  alternate  days. 

€28.  2.  All  judgfnents  and  orders  drawn  up  by  the  Registrars, 

[C.  0.  i.  r.  18.]  Qjby  the  chief  clerks  to  the  judges,  and.  all  praecipes  for 

Judgments,       attachments,  and  such  other  documents  (if  any)  as,  according 

wtered.^         to  the  present  practice  or  the  practice  for  the  time  being, 

ought  to  be  entered  by  tlie  entering  clerks  to  the  Re^istrai-s^ 

sh^  Ije  entered  by  them  without  abbre^viations,  and  in  a 

clear  and  legible  hand,  under  the  direction  of  the  senior 

Registrar  for  the  time  being,  within  one  clear  day  after  the 

*  same  shall  be  left  .for  entry,  and  all  such  entries  shall  be 

examined  by  one  of  the  said  entering  clerks,  and  be  marked 

with  his  initials  to  denote  such  examination. 

^*      •       3.  Proper  calendars  or  indexes  of  such  entries  shall  be 

^  •   •  •'• — J  made  by  the  entering  clerks,  so  that  the  same  may  be  con- 

^  d^'^^^to^be     veniently  referred  to  when  required,  and  the  calendars  or 

l^^p^^  indexes  and  the  books  in  which  the  entries  are  m$ule  shall 

when  completed  be  transmitted  to  the  Filing  qnd  Record 

Department  of  the  Cfen^roZ  Office  to  be  there  preserved,  and 

shall  at  all  times  during  office  hours  be  accessible  to  the 

public  on  payment  of  the  usual  fee. 

wo.  4,  At  the  time  of  bespeaking  a  judgment  oi  order,  the 

t    ^'    '•  ^J  party  bespeaking  the  same,  shall  leave  with  the  Registrar 

Bespeaking       J^ig  counsel's  brief,  and  such  other  documents  as  may  be 

ordS!**'^^  ^^     required  by  the  Registmr  for  the  purpose  of  enabling  him 

to  draw  up  the  same. 

081.  5.  Every  judgment  or  order  shall  be  bespoken,  and  the 

[C.  0.  i.  r.  21.]  |)]^efg  (^(1  othe>  documents  mentioned  in  the  last.precediiig 

To  be  besjwken  Rule  shall  be  leftwith  the  Registrar  within  seven  oays  after 

days!**  "^^^"^     the  judgment  or  order  is  pronounced  or  finally  disposed  of 

by  the  Court  or  judge. 

982.  6.  In  case  any  judgment  or  order  is  not  bespoken,  and  the 

rc.  o.i.r.22.]  JDi-iefg  and  other  requisite  documents  are  not  left  wiih  the 

m^y  d^llne^t^  Keftistra^  within  the  time  prescribed  by  the  last  preceding 

drawupjudg-   Rulc,  the  Registrar  may  decline  to  draw  up  the  judgment 

ment.  or  order  without  the  leisive  of  the  Cpurt  or  judge. 

W8.  7.  At  the  time  of  delivering  out  the  draft  of  SiXij  judgment 

A     '  t  ^   t     ^^  ^^^^  which  requires  to  be  settled  by  the  Registrar  in  the 
to^Mttie'judg. .  presence  of  the  parties,,  the  Registrar  shall  deliver  out  to 

menty  &c. 
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the  partj  on  whose  application  the  draft  has  been  prepared,      rr.  7-14.  * 

an  appointment  in  writing  of  a  time  for  settling  the  same. 

•8.  A  notice  of  the  appointment  shall  be  served  on  the-  „  J^^-  ^^ 
opposite  party  one  clear  day  at  least  before  the  time  fixed  ^  '   '  ' ''    *^ 
thereby  for  settling  the  draft  judgment  or  order,  and  the  ?,fntaientT 
party  serving  the    notice,  and  the  party  so  served,  shall 
attend  ihe  appointment,  and  produce  to  the  Begistrar  their 
briefs,  and  such  other  documents  as  may  be  necessary  to 
enable  him  to  settle  the  draft. 

9.  Service  of  the  notice  of  appointment  shall  be  effected         985.- 
by  leaving  it  at  the  place  for  service  of  tho  party  to  be  [^;  ^\  ^'  '•  ^^'3 
served,  or  oy  transmitting  it  by  post  to  such  party  at  such  Service  of 
place  for  service.  •  •     '  ''°*"^* 

10.  At  the  time  fixed  for  settling  the  draft  the  Registrar    r^  ^t,  26 
shall  satisfy  himself  in  such  mcmner  as  he  may  think  jit     ^ende^.] 
that  service  of  the  notice  of  appointment  has  been  duly  Registrar  to 

ftffftpf^  satisfy  himself 

enecieo.  of  service. 

11.  When  the  draft  jvdgment  or  order  hets  been  settled  by         987. 
.the  Begistrar,  he  shall  name  a  time  in  the  presence  of  the  P*  ^'  ^  '*  ^^J 
several  parties,  or  else  deliver  out  an  appointment  in  writing  Appointment 
of  a  time  for  passing  ihe  judgment  oi  otder,  and  in  the  latter  ju^l^^itf&c. 
case  notice  of  the  appointment  shall  be  served  on  the  oppo- 
site party  in  like  manner  as  directed  by  Rules  8  and  9  of  this 

Order,  with  reference  to  an  appointment  to  settle  the  draft 
judgment  or  order.  •      • 

12.  If  any  party  fails  to-  attend  the  Eegistrar*8  appoint-         988. 
ment  for  .settliog  the  draft  of  or  passing  anv  jtidgment  or  C^'  ^'  ^  '•  ^'3 
order,  or  fails  to  produce  his  briefs  and  such  other  docu-  Party  failing 
ments  as  the  Begistrar  may  require  to  enable  him  to  settle  ***  ***«'*^- 
such*  draft,  or*  pass  such  judgment  or  order,  the  Registrar 

may  proceed  to  settle  the  draft,  or  pass  the  judgment  or 
order  in  his  absence,  and  the  Begistrar  shall  be  at  liberty  to  ' 
dispense  with  the  production  of  counsel's  briefs,  and  to  act 
upon  such  evidence  as  he  may  think  fit  of  the  actual  appear- 
ance by  counsel  of  the  party  failing  to  attend,  or  to  produce 
such  documents  or  papers  as  aforesaid,  iDr  may  require  the 
matter  to  be  mentioned  to  the  Court  or  judge. 

13.  The   Begistrar  may    adjourn    any  appointment  for   *      989. 
settling  the  draft  of  or  passing  any  judgment  or-  order  to  [0'  0'  i*  r*  31.] 
such  time  as  he  may  thiuK  fit,  and  the  parties  who  attended  Adjonmmenu. 
the  appointment  shall  be  bound  to  attend  such  adjournment 

without  further  notice. 

14.  Notwithstanding  the  preceding  rules  of  this  order,  940. 
the  Begistrar  shall  be  liberty,  in  any  case  in  which  he  may  t^-  ^-  ^  '•  ^J 
think  it  expedient  80  to  do,  to  settle  and  pass  the  judgment  Settling  and 
or  order,  without  making  any  appointment  for  either  purpobe  |^^  Vc!*^  ^ 
and  without  notice  to  any  party.                                                witiiout  ap- 

pointment. 
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OxcLLXn., 

XT,  15-18. 

Ord.  LXUL, 

r.  1. 

941. 

Certificate  for 
special  allow-" 
ance  on  Caxa- 
tion. 

Pajment  or 
transfer  of 
funds  into  or 
out  of  Court: 


e48. 

[C.  0. 7i  r.  8.] 
Lists  of  causes 
in  Chancerj 
Difision. 

944. 

LiJ— 

Answering' 
petitions. 


15.  The  Begistrar  shall;  at  the  time  of  any  attendance 
before  him  for  the  purpose  of  setthng  the  terms  of  and 
passing  any  judgment  or  order,  if  requested  to  do  so  by 
any  party,  on  the  ground  that  it  is  of  a  special  nature  or  of 
anusual  length  or  difficulty,  certify,  for  the  information  of 
the  taxing  officer,  whether  in  his  opiDion  any  special  allow- 
ance OTight  to  be  made  in  taxation  of  costs  in  respect  thereof. 

See  Begnlation  11  of  special  allowances. 

16.  "All  orders  for  the  payment  or  transfer  of  money  or- 
seourities  into  Court  to  the  account  ot-  credit  of  the  ray- 
master-General,  and  for  the  j^ayment  or  transfer  of  money 
or  securities  out  of  Court  by  the  Paymatster-Greneral  shall 
be  drawn  up  in  conformity  with  such  rules  relating  thereto 
as  shall  be  from  time  to  time  made  under  the  Court  of 
Chancery  fNinds  Act,  1872,  or  any  Act  amending  the  same. 

17.  The  Begistrars  of  the  Chancery  Diyision  shall  keep 
distinct  lists  of  the  causes  and  matters  set  down  to  be  heard 
before  each  judge  of  that  division. 

18.  All  petitions  whidi  require  to  be  aliswered,  shall  be  . 
answered  in  the  name  of  the  senior  Registrar  for  the  time 
being,  and  any  orders  on  petitions  which,  according  to  the 

Sractice  formerly  prevailing  in  the  Chancery  Division,  were 
rawn  up,  passed,  and  entered  in  the  oflSce  of  the  secretaries 
of  the  Master  of  the  Bolls,  shall  be  drawn  up,  passed,  and 
entered  by  or  under  the  direction  of  the  Registrars  of  the 
Chancery  Division 


M5.  [U.  1.] 

Commence- 
ment and  end 
of  sittings. 


OBDEB  LXIII. 

Sittings  and  Vacations. 

1.  The  sittings  of  the  Court  of  Appenl  aiid  the  sittings  in 
London  and  Middlesex  of  the  High  Court  of  Justice  shall 
be  four  in  every  year,  viz.,  the  Michaelmas  sitting,  the 
HilaiT  sittings,  the  Easter  sittings,  and  the  Trinity  sittings. 
The  MichaelrTias  sittings  shall  commence  on  the  2nd  of 
November  and  terminate  on  the  21st  of  December;  the 
Hilary  sittings  shall  commence  on  the  11th  of  January  and 
terminate  on  the  Wednesday  before  Easter;  the  Easter 
sittings  shall  commence  on  the  Tuesday  after  Easter  week 
and  terminate  on  the  Friday  before  Whit  Sunday ;  and  the 
Trinity  sittings  shall  commenee  on  the  Tuesday  after  Whit-- 
sun  week  and  terminate  on  the  8tb  of  August 

In  Daubneyr,  ShuUJeworth,  1  Ex.  D.  68,  a  notice  of  motion  for  the 
day  after  the  termination  of  the  Michaelmas  sittings, 'of  so  soon  after 
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fts  oounsel  eould  be  heard,  was  held  a  bad  notioe.  As  to  sittings  in 
the  Long  yacation,  see  r.  12. 

The  Division  of  the  legal  jear  into  terms  was  abolished  by  s.  26  of 
Act  of  1873. 

This  role  only  applies  to  sittings  of  the  Conrt  of  Appeal  and  to 
dttii^  in  London  and  Middlesex,  and  therefore  does  not  prevent 
Commissioners  of  Assize  sitting  in  vacation,  though  practically  cir- 
cuits are  generally  arranged  so  as  not  to  extend  much  beyond  the 
periods  named  in  this  rule  for  sittings. 

2..  It  shall  not  be  necessary  ior  the  Court  of  Appeal  or  the 
High  Court  of  Justice  to  sit  on  the  day  appointed*^  to  be 
kept  as  the  Queen's  birthday. 

3.  The  sittings  of  the  seveiial  offif^es  of  the  Supreme  Court 
shall  extend  oyer  the  whole  of  the  four  periods  between  the 
vacations. 

The  pmods.  during  which  under  this  rule  and  rule  4  there  are  to  be 
sittings  of  the  offices,  though  the  Courts  are  not  sittings  are  Oct.  25  to 
Nov.  1,  Dec.  22  to  23,  Jan.  7  to  10,  Thursday  before  Easter,  Wednesday 
in  Easter  week  to  Monday  following,  Wednesday  in  Whitsun  week  to 
Monday  following,  August  9. 

4.  The  vacations  to  be  observed  in  the  several  courts  and 
oflSces  of  the  Supreme  Court  shall  be  four  in  every  year,  viz., 
the  Long  vacation,  the  Christmas  vacation,  the  baster  vaca- 
tion, and  the  Whitsun  vacation.  The  •  liong  vacation  shall 
commence  on  the  10th  of  August  and  terminate  on  the  24th 
of  October :  the  Christmas  vacation  shall  commence  on  the 

.  24th  of  December  and  terminate  on  the  6th  of  January :  the 
Easter  vacation  shall  commence  on  Good  Friday  and  ter- 
minate on  Easter  Tuesday ;  and  the  Whitsun  vacation  shall 

.  commence  on  the  Saturday  before  Whit  Sunday  and  shall 
terminate  on  the  Tuesday  after  Whit  Sunday. 

$.  The  da}  8  of  the  commencement  and  termination  of 
each  sitting  and  vacation  shall  be  included  in  such  sitting 
and  vacation  respectively . 

6.  The  several  offioes  of  the  Supreme  Court  shall  be  open 
on  every  day  of  the  year,  except  Sund^,  Good  Fridays, 
Easter  Eve,  Monday  and  Tuesday  in  Easter  week*  Whit 
Monday,  Christmas  Day,  and  the  next  following  working 
day,  and  all  days  appointed  by  proclamation  to  be  observed 
as  days  of  general  fast,  humiliation,  or  thanksgiving. 

7.  The  offices  of  each  District  Registrar  of  the  High  Court 
of  Justice  shall  be  open  on  every  day  and  hour  in  the  year 
on  which  the  ofiSces  of  the  Kegistrar  of  the  County  Court  of 
the  place  in  which  the  District  Registry  is  situate  are  re- 
quired to  be  kept  open.     .       ^ 

8.  The  offices  of  the  Supreme  Court  (including  the  judges* 
Chambers)  .shall,  mve  as  hereinafter  mentioned^  close  on 
Saturdays  at  2  o'clock. 


Ord.  LXIII., 
rr.  1-8. 


946. 

Queen's  birth« 
day. 

M7. 

Sittings  of 
offices  be- 
tween  y«ca- 
tions. 


948.  [bd.  2.] 

Four  vacations. 
Commence- 
ment and 
tennination. 


949.  [Ld. 8] 
Periods 
reckoned  in- 
Clusirely. 

9(K).[liL4, 
amended.] 
Offices  when 
to  be  open. 


961.  [U.  4a.:i 

Offices  of  dis- 
trict registrars. 


953.  [bd.  4a.] 

Offioes  close  ai 
2  P.X.  on 
Saturdays. 
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Ord.  LXUI., 
rr.  9-13. 

MS.[bd.40.] 
Office  hours. 


964.[bd.4d.] 
Whitsantide 
Tftcation  at 
Mmnchester 
registry. 

956.  [U.  6.] 

Vacation 
judges. 


9.  The  office  hours  in  the  several  offioes  of  the  Supreme 
Oourt  other  than  the  Summons  and  Order,  Crown*  Office, 
and  A38ociates'  Departments  of  tbe  Central  Office,  shall  be 
irom  ten  in  the  forenoon  to  four  in  the  afternoon,  except  on 
l^turday  and  in  vacation,  when  the  offices  shall  close  at  two 
in  the  afternoon.  In  the  excepted  departments  the  hours 
shall  be  from  eleven  in  the  forenoon  to  five  in  the  after- 
noon, except  on  Saturday  and  in  vacation,  when  the  hours 
shall  be  from  eleven  in  the  forenoon  to  three  in  the  after- 
noon. 

10.  The  office  of  the  District  Registry  at  Manchester  shall 
not  be  open  in  any  year  on  the  five  days  next  following  Whit 
Monday. 

11.  Two  of  the  judges  of  the  High  Court  shall  be  selected 
at  the  commencement  of  each  Long  vacation  for  the  hearing 
in  London  or  Middlesex,  during  vacation,  of  all  such  applica- 
tions as  may  require  to  be  immediately  or  promptly  neard. 
Such  two  judges  shall  act  as  Vacation  judges  for  one  year 
from  their  appointm^t  In  the  absence  of  arrangement 
between  the  jud^,  the  two  Vacation  judges  shall  be  me  two 
judges  last  appointed  (whether  as  judges  of  the  said  .High 
Court  or  of  any  ,Court  whose  jurisdiction  is  by  the  Principal 
Act  transferred  to  the  said  High  Court)  who  have  not  already 
served  as  Vacation  judges  of  any  such  Court,  and  if  there 
shall  not  be  two  judges  for  the  time  being  of  the  said  High' 
Court  who  shall  not  have  so  served,, then  the  two  Vacation, 
judges  shall  be  the  judge  (i{  any^  who  has  not  so  served 
and  the  senior  judge  or  juages  wno  has  or  have  so  served 
once  only  according  to  seniority  of  appointment,  whether 
in  the  said  High  Court  or  such  other  Court  as  aforesaid. 
The  Lord  Chancellor  shall  not  be  liable  to  serve  as  a  Vaca- 
tion judge. 

Appeals  from  a  judge  at  Chambers  during  Long  vacation  may  be 
made  to  the  Diyisional  Court  if  it  sits  within  the  eight  days  allowed 
by  (hrd.  LIY.,  r.  24,  or  if  not,  at  the  first  sitting  after  the  eight  days, 
unless  time  is  extended. 

956.  [ijif6.]  12.  The  Vacation  judges  may  sit  either  separately  or  to- 
gether as  a  Divisional  Court  as  occasion  shall  require,  and 
may  hear  and  dispose  of  all  catiees,  matters,  and  other  busi- 
ness, to  whichever  Division  the  same  may  be  assigned.  Tio 
order  made  by  a  Vacation  judge  shall  be  reversed  or  varied 
except  by  a  Divisional  Court  or  the  Court  of  Appeal,  or  the 
judge  who  made  the  order.  Any  other  judge  of  the  High 
Court  may  sit  in  vacation  for  any  Vacation  judge. 
957.  [CO.  13.  Any  judge  o/  the  Chancery  Divieion  whoee  Chambers 
Amended?'    ^^^^  ^  ^P*^^  ^^^  busincss  during  any  vacatiop,  or  any  Vaca- 

Issue  of  sum- 


Sittings  of 
vacation  judges 
as  divisional 
Courts  of  sepa- 
rately. 
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; : "": ord.  lxiil, 

turn  judge  acting  cm  his  behalf ^  may  i^ue  summonses  for  the    ^  ^j^^J^* 
purpose  of  any  proceeding  before  any  other  judge  of  that       rr.  1-3.  ' 

Division  at  Chambers  after  the  vacation.  monsesmTaca- 

tion  for  judge 

14.  In  the  interval  between  the  close  of  any  sittings  and  of  Chancery 
the  commencement  of  the  next  sittings,  the  judgments  or  ^^***'*' 
orders  of  any  judge  may  be  prosecuted  at  the  Chambers  of  zzzv.  r.  69.] 
any  other  judge  by  his  permission ;  and  in  case  the  prosecu-  Prosecution  of 
lion  .thereof  shall  not  be  completed  during  such  interval,  the  i^tS^^n**'*^  * 
prosecution  may  be  continued  at  the  Chambers  of  the  same  sittings. 
judge  if  and  so  far  as  he  shall  think  fit 

15.  Any  interval  between  the  sittings  of  the  High  Court  or    969.  [ixLT.] 
any  Division  thereof  not  included  in  a  vacation,  shaU,  so  far  intervals  fee- 
as  the  disposal  of  business  by  the  Vacation  judges  is  concerned,  ^bcTdeemeT 
be  deemed  to  be  a  portion  of  the  vacation.  yacaUons™ 

16.  The  official  referees  shall  sit  at  least  from  10  a.m.     fieo.  pzL  a, 
to  4  P.M.  on  every  day  during  the  Michaelmas,  Hilary,  Easter,      amended.] 
and  Trinity  sittings  of  the  High  Court  of  Justice,  except  on  Sittinp  of 
Saturdays,  during  such  sittings,  when  they  shall  sit  at  least  "^^^^^^^'^^ 
from  10  A.M.  to  1  P.M. ;  but  nothing  in  this  Bule  shall  pre- 
vent their  sitting  on  any  other  days. 


ORDER  LXIV. 

Time. 

1.  Where  by  these  rules,  or  by  any  judgment  or  order  961.  [ivii.  1.] 

given  or  made  after  the  commencement  of  the  Principal  Act,  Computed  by 

time  for  doing  any  act  or  taking  any  proceeding  is  limited  by  cai«nJar 

months,  and  where  the  word  "  month  "  occurs  in  any  document  ^^^^^r 
which  is  part  of  any  legal  procedure  under  these  Rules,  such 
time  shaU  be  computed  by  calendar  months,  wdess  otherwise 


2.  Where  any  limited  time  less  than  six  days  from  or  after  962.  [ML  9.] 

any  date  or  event  is  appointed  or  allowed  for  doing  any  act  Sundays,  &c.; 

01^  taking  any  proceedmg,  Sunday,  Christmas  Day^  and  Good  ?***  reckoned 

Friday  shall  not  be  reckoned  in  the  computation  of  such  !^de"wx*day8. 
limited  time. 

This  anplies  to  Bankruptcy  appeals,  and  the  Bankruptcy  rule  of 
Mav,  1873,  that  days  on  which  the  offices  are  closed  are  not  to  be  • 
reckoned,  is  no  longer  in  force  as  regards  appeals.    {Ex  parte  Vinetr, 
In  re  Gilbert,  ^Qh,I>.7d4^) 

8.  Where  the  time  for  doing  any  act  or  taking  any  pro-  ,968.  [ItU.  8.] 
ceeding  expires  on  a  Sunday,  or  other  day  on  which  the  Where  time 
offices  are  closed,  and  by  reason  thereof  such  act  or  proceed-  ^^*^„****  * 
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Ord.  LXiv.,    ing  cannot  be  done  or  taken  on  that  day,  such  actor  proceed- 
rr.  s-9.       ing  sliall,  80  far.as  regards  the  time  of  doing  or  taking  the 
same,  be  held  to  be  duly  done  or  tak^n  if  done  or  taken  on 
the  day  on  which  the  offices  shsdl  next  be  open. 

This  applies  to  an  appeaf  tom  Chambers,  and  if  the  last  daj  allowed 
be  a  Sonoay,  the  notice  of  motion  is  good  if  given  for  the*  Monday. 
(2liy«or  V.  Jbnw,  45  L.  J.  Q.  B.  110.) 

964L  {ML  4.]       4.  No  pleadings  shall  be  amended  or  delivered  in  the  Long 

Long  vacation,  yacation,  unless  directed  by  Court  or  a  judge. 

966.  [hdi  6.]  5.  The  time*  of  the  Long  vacation  shall  not  be  reckoned  in 
Time  not  the  Computation  of  the  times  appointed  or  allowed  by  these 
reckoned  in  niles  for  filing,  amending,  or  delivering  any  pleading,  unless 
longracauon.  otherwise  directed  bv  the  Gourt  OF  k  judge. 

966.  [C.  0.  6.  The  day  on  whi^h  an  order  for  siecurity  for  costs  is 
M.».Tli  r.  I4j  g^i^^^  gQd  the  time  thenceforward  until  and  including  the 
Time  not  day  ou  which  such  Security  is  given,  shall  not  be  reckoned* 

[ngMc^^for  ^^  ^^^  computation  of  time  allowed  to  plead,  answer  iti- 
cosu.  terrogatories,  or  take  any  other  proceeding  in  the  cause  or 

matter. 

967.  [ivii,  6.]  7.  The  Court  or  a  judge  shall  have  power  to  enlarge  or 
Enlargement  of  abridge  the  time  appointed  by  these  rules,  or  fixed  by  any 
time.  order  enlarging  time,  for  doing  any  act  or  taking  any  pro- 
ceeding upon  such  terms  (if  any)  as  the  justice  of  the  case 
may  require,  and  any  such  enlargement  may  be  ordered 
although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed. 

For  an  extension  of  time  to  appeal  after-the  time  baa  elapsed,  notioe 
of  motion  should  be  ^ven.  Lckve  ought  not  to  be  given  ex  parte, 
(In  re  Lawnnce.    Evennett  v.  Lawrence,  i  Ch.  D.  189.) 

When  a  master's  order  has  been  made  limiting  a  time  ion  doing  an 
act,  and  such  time,  as  well  as  the  four  days  for  appeal,  have  expired, 
it  is  still  possible  to  apply  for  an  extension  of  time  to  appeal  so  as  to 
obtain  a  farther  time  for  doing  the  act,  even  if  the  result  of  the 
master's  order  was  to  dismiss  the  action.    {Burke  v.  Rooney,  4  C.  P.  D. 

2260 

When  a  party  is  out  of  time  for  delivery  pf  a  plefiding,  and  the  otiier 
side  moves  for  judgment  or  to  dismiss' for  want  of  prosecutfoUii  time 
will  generally  be  allowed  at  the  cost  of  the  party  in  de&ult.  (E(aon 
V.  St(yrer  (C.A.),  22  Ch.  D.  91 ;  see  also  Ord.  XXXII.,  r.  6.) 

96S.  [iTii.  Ca.]  8.  The  time  for  delivering,  amending,  or  filing  any 
Enlargement  of  pleading,  answer,  or  other  document  may  be  enlarged  by 
time  by  con-  consent  in  writing,  without  application  to  the  Court  or  a 
**"*•  judge.        •  ■  . 

909.  [iviL  7.}  ^*  ^^  Admiralty  actions  the  Court  or  a  judge  shall  have 
_.  .  — j —  power  at  any  stage  of  the  proceedings  in  any  such  action, 
diy  forbearing  upou  a  motiou  or  summons  by  either  party,  for  the  trial  to 
Admiralty        take  placc  OU  an  early  day  to  be  appointed  by  the  Court  or  a 

action. 
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judge,  to  appoint  that  such  trial  shall  take  place  on  any  day  ord.  Lxiv., 
or  within  any  time  which  the  Court  or  judge  shall  (hinh  fit ;  "*•  ^i^- 
and  for  such  purpose  the  Court  or  judge  shall  have  power 
upon  such  motion  or  summons  to  dispen^  with  the  giying  of 
notice  of  trial,  or  to'  abridge  the  time  or  times  appointed 
by  these  rules  for  giving  such  notice,  for  the  delivery  of 
pleiulings,  or  for  doing  any  other  act  or  taking  any  other  pro- 
ceeding in  the  action,  upon  such  t^ms  (if  any)  as  the  nature 
of  the  case  may  require. 

10.  The  delays  required  by  these  rules  with  respect  to  the         070. 
taking  of  bail  in  Admiralty  actions  may  be  dispensed  with  '•^  j.  45.]^*^* 
by  consent  of  the  solicitors  in  the  action^  Bail  in  Admi. 

rally  actions. 

11.  Service  of  pleadio^,  notices,  summonses,  orders,  rules,  971.  pvli  8.] 
and  other  proceedings,  shall  be  effected  before  the  hour  of  Service. 

six  in  the  afternoon,  except  on  Saturdays,  whea  it  shall  be 
effected  before  the  hour  of  two  in  the  afternoon.  Service 
effected  after  six  in  the  afternoon  on  any  week  day  except 
Saturday  shall,  for  the  pv/rpase  of  computing  any  period  of 
time  subsequent  to  such  service,  be  deemed  to  have  been 
effected  on  the  following  day.  Service  effected  after  two  in 
the  afternoon  on  Saturday  shall  for  the  like  purpose  be 
deemed  to  have  been  effected  on  the  following  Monday. 

12.  In  any  case  in  which  any  particular  number  of  days,    072.  [r.  174, 
not  expressed  to'  be  clear  days,  is  prescribed  by  these  rtiles,    ^*  ^-  ^^^^'^ 
the  same  shall  be  reckoned  exclusively  of  the  first  day  and  i^[ VuVnot*^* 
inclusively  of  the  last  day.  first. 

13.  In  any  cause  or  matter  in  which  there  has  been  no  078.  [r.  176, 
proceeding  for  one  year  from  the  last  proceeding  had,  the  ^JLISW.] 
party  who  desires  to  proceed  shall  give  a  month's  notice  to  Month's  notice 

•  the  other  party  of  his  intention  to  proceed.    A  summons  on  ^edin^**for  a 
which  no  order  has  been  made  shall  not,  but  notice  of  trial  year.* 
although  countermanded  shall  be  deemed  a  proceeding  within 
this  Rule. 


074. 

Application  to 
set  aside  award 


14.  An  application  to  set  aside  an  award  may  be  made  at 
any  time  bemre  the  last  day  of  the  sittings  next  after  such 
'award  has  been  made  and  published  to  the  parties. 

.    Formerly  the  a])plication  had  to  be  made  before  the  last  day  of  the 
term  after  the  arbitration.    (College  qf  Christ  v.  Martin,  3  Q.  B.  D.  16.) 

15.  In  Admiralty  actions  4  caveat,  whether  against  the  075.  [A.  0.  B. 
issue  of  a  warrant,  the  release  of  property,  or  the  payment  of   10<^>  r*  ^'^^3 
money  out  of  the  Admiralty  Registry,  shall  not  remain  in  Caveat  in 
force  for  more  than  six  months  from  the  date  thereof.  ^"llT*'^ 
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Ord.LXV.,r.l. 

OKDEB  LXV. 

Costs. 

976.  [!▼.  1,         !•  Subject  to  the  provisions  of  the  Acts  and  these  Rules, 

amende4.]      the  costs  of  and  incident  to  all  proceedings  in  the  Supreme 

In  diferetionof  Court,  including  the  administration  of.  estates  and  trusts,  shall 

the  Court :        y^^  ^^  ^y^^  discretion  of  the  Court  or  judge :  Provided  that 

nothing  herein  contained  shall  deprive  an  executor^  adminis- 

trustees  and      tvatOT,  trustee,  or  mortgagee  who  nas  not  unreasonably  insti- 

mortgagees :      tuted  OT  carried  on  or  resisted  any  proceedings,  of  any  right  to 

costs  out  of  a  particular  estate  or  fund  to  which  he  would  be 

entitled  accoraing  to  the  rules  hitherto  acted  upon  in  the 

Chancery  Division:  Provided  also  that,  where  any  action, 

trial  by  jury.  '  causc,  matter,  or  issue  is  tried  with  a  jury,  the  costs  shall 

follow  the  event,-  unless  the  judge  ly  whom  such  action, 

cause,  matter,  or  issue  is  tried,  or  the  Court,  shall,  for  good 

cause,  otherwise  order. 

Both  the  first  and  last  clauses  of  the  rule  give  the  presiding  judge  a 
discretion  over  costs,  but  under  the  first  clause  no  costs  are  idlowed 
unless  ordered  by  the  Court,  xuider  the  last  costs  are  allowed  to  the 
successful  ^rty  unless  the  judge  otherwise  orders. 

Costs  wmch  come  under  the  second  clause  follow  the  practice  of  the 
Chancery  Division  under  which  trustees  are  allowed,  as  a  rule  as 
between  themselves  and  the  cestui  que  trust,  their  costs  as  between 
solicitor  and  client,  unless  ihete  has  been  misconduct  or  breach  of 
trust,  and  where  a  trustee  gets  party  and  party  costs  from  a  stranger, 
he  is  generally  entitled  to  have  the  balance  out  of  the  estate :  even  in 
a  suit  by  cestui  que  trust  against  trustee  for  account,  if  the  trustee  has 
not  misconducted  himself,  he  will  get  his  costs.  (See  Daniell's  Ch.  Pr. 
vol.  ii  ch.  xxxi.  s.  3,  5th  ed.  pp.  1284, 1297.) 

The  costs  and  expenses  of  paying  money  into  Court  under  the 
Trustee  Belief  Act  are  allowed  to  trustees,  unless  they-  have  acted 
vexatioufily  or  rashly. 

Mortgagees  are  ejititled  to  add  to  their  security  costs  properly 
incurred,  mduding  litigation.  .  (Cotterell  v.  Strattony  L.  R.  8  Ch.  296.) 

The  costs  of  a  mortgagee  or  trustee  are  not  subject  to  the  discretion 
of  the  Court,  except  in  case  of  misconduct  (Turner  v.  Hancock  (C.A.), 
20  Ch.  D.  803.) 

A  mortgagee  should  not  be  made  to  pay  costs  because  under  a^ 
wrong  impression  of  law,  but  bona  fide  and  honestly  he  makes  a  claim 
which  cannot  be  supported,  (in  re  Watts,  Smith  v.  Watts,  2Q 
.Ch.D.6.) 

As  to  a  liquidator's  right  to  costs,  see  7n  re  Silver  Valley  Mines,  21 
.    Oh.  D.  381 ;  31  W.  B.  96;  47 L.  T.  97.) 

Where  a  settlement  is  set  aside  the  trustee  cannot  claim  costs  as  a 
matter  of  right,  there  being  no  contract  in  existence.  (JhUUm  v. 
Thompson,  23.  Ch.  D.  278 ;  52  L.  J.  Ch.  661 ;  31  W.  R  696.). 

Apart  from  the  above,  which  rest  on  contract,  a  judge  has  no  power  • 
to  nmke  a  defendant  pay  a  plaintiff  the  whole  of  the  costs  of  an  action 
which  the  plaintiff  had  no  right  to  bring.    {Dicks  v.  Yates,  18  Ch.  D. 
76 ;  see  also  Re  Foster  v.  Great  Western  Railway  Co,,  8  Q.  B.  D.  615.) 
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But  a  plaintiflF  who  has  partially  succeeded  may  be  ordered  to  p^  a  ^d-  LXV.,!.  l. 
defendant's  costs.    (Harria  v.  Fetherick,  4  Q.  B.  D.  611.)  

Third  parties,  &c.] 

The  Court  has  now,  under  Ord.  XVI.,  r.  54,  full  power  to  decide  all 
questions  of  costs  as  between  a  third  peurty  and  the  other  parties,  and 
any  party  may  be  ordered  to  pay  the  costs  of  any  other  party. 

Shorthand  notes.] 

In  exceptional  cases  costs  of  shorthand  notes  of  the  evidence  may 
be  allowed  by  order  of  the  Court  (Watson  v.  Qreat  Western  Bailwatj 
Co.,  6  Q.  B.  D.  163;  Earl  de  la  Warr  v.  Miles,  19  Ch.  D.  80.) 

It  is  the  duty  of  a  solicitor,  before  incurring  exceptional  expenses  of  • 
that  kind,  to  warn  his  client  that  they  may  not  be  allowed  as  costs  in 
the  cause,  and  if  the  solicitor  does  not  so  inform  his  client,  such  ex- 
penses may  be  properly  disallowed  on  taxation  between  solicitor  and 
client.  (In  re  Blyth  &  Fanshawe,  Ex  parte  Welk  (C.A.),  10  Q.  B.  D. 
207;  62  L.  J.  Q.  B.  186;  47  L.  T.  610;  31  W.  R.  288.) 

Subject  to  the  provisions  of  the  Acts  and  these  rules] 

By  8.  83  of  the  Act  of  1875,  all  enactments  inconsistent  with  the 
Judicature  Acts  are  repealed.     ' 

By  s.  67  of  the  Act  of  1873,  the  provisions  contained  in  the  5th, 
7th,  8th,  ancl  10th  sections  of  the  County  Courts  Act,  1867,  apply  to 
all  actions  in  the  High  Court  in  which  any  relief  is  sought  which  can 


be  given  in  a  County  Court 

Sect  5  of  the  County  Courts  Act,  1867,  is  as  follows : — 

".If  in  any  action  commenced  after  the  passing  of  this  Act  in  any 
of  her  Majesty's  superior  Courts  of  Record,  the  plaintiff  shall  recover 
a  sum  not  exceeding  twenty  pounds  if  the  action  is  founded  on  con- 
tract, or  ten  pounds  if  founded  on  tort,  whether  by  verdict,  judgment 
by  default  or  on  demurrer,  or  otherwise,  he  shall  not  be  entitled  to 
any  costs  of  suit  unless  the  judge  certify  on  the  record  that  there  was 
sufficient  reason  for  bringing  such  action  in  such'  superior  Court, 
or  unless  the  Court  or  a  judge  at  Chambers  shall  by  rule  or  order 
allow  such  costs." 

The  result  is  that  in  cases  tried  in  the  High  Court  which  might 
have  been  tried  in  the  County  Court  if  the  judge  neither  certifies  for 
nor  makes  an  order  for  costs,  a  plaintiff  who  does  not  recover  more 
tiian  £10  in  tort  or  £20  in  contract,  is  deprived  of  his  costs. 

But  as  all  the  other  statutes  relating  to  costs  are  now  virtually 
repealed  (and  in  some  cases  expressly  repealed  by  the  Civil  Procedure 
Acts  Repeal  Act,  1879,  42  &  43  Vict  c.  59),  it  i6  only  in  cases  in 
which  the  County  Courts  and  High  Cour£  have  concurrent  jurisdiction 
that  the  costs  depend  on  the  amount  recovered,  and  that  only  when 
the  judge  declines  to  interfera 

Accordingly,  in  Oamett  v.  Bradley ,  3  Ap.  Cas.  944,  a  plaintiff  Who 
recovered  a  farthing  damages  in  an  action  of  slander,  which  is  not 
triable  in  a  County  Court  (the  judge  declining. to  make  an  order  or 
grant  a  certificate),  was  held  entitled  to  iax  his  costs.*  . 

The  plaintiff  shall  recover  by  verdict,  &o.,'or  otherwise. J 

This  means^the  fium  "  recovered"  after  deducting  set-off  proved  or 
admitted.  (Ashcrofi  v.  Fotdkes,  18  C.  B.  261;  Beard  v.  Perry,  2  B. 
&S.498.) 

Money  paid  into  Court  is  part  of  the  sum  "  recovered "  (Parr  v. 
Lillicrap,  1  H.  &  C.  615),  and  when  a  cause  is  referred,  the  succ^usful 
party  "recovers"  the  amount  awarded.  (Fergusson  v.  Davison,  8 
Q.B.D.470.)  •       . 

Contract  or  tort] 

When  a  plaintiff  recovers  more  than  £10  and  not  more  than  £20, 
and  the  judge  declines  to  interfere,  it  will  still  be  necessary  to  deter- 

2  A 


Costs  not  re* 
corerable  in 
superior  Courts 
where  not 
more  than  £20 
recovered  on 
contract,  or 
£10  on  tort. 
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Ord.  LXV^      mine  whether  the  action  is  founded  on  contract  or  tori  In  some  cases 
rr.  1,  2.        the  determination  becomes  difficult  The  only  general  principle  which 

can  be  laid  down  to  distinguish  doubtful  cases  is,  if  the  real  ground 

of  complaint  is  a  breach  of  a  contract,  then  the  action  is  founded  on 
contract.  •  (See  Fleming  v.  Manchester  cmd  Sheffield  RaUvjay  Co,,  4 
Q.  B.  D.  81.) 

If,  on  the  other  hand,  the  real  ground  of  complaint  is  a  wrongful 
act,  not  itself  a  breach  of  a  contract  although  connected  with  a  contract, 
the  action  is  founded  on  tori  (Brvant  v.  Herbert  (C.A,),  3  C.  P.  D.  389 ; 
Fontifex  v.  Midland  Bailway  Co.,  3  Q.  B.  D.  23.) 

Unless  the  judge  certify,] 

When  an  action  commenced  in  the  superior  Court  is  sent  to  be  tried 
in  a  County  Court  under  19  &  20  Vict  c.  108,  s.  26,  the  County  Court 
judge  had  power  to  certify  (^Taylor  v.  Cass,  L.  R  4  C.  P.  614),  but 
could  not  make  an  order  giving  costs  simply  (see  Farmer  v.  May, 
60  L.  J.  Q.  B.  295) ;  now  by  r.  t  costs  follow  this  event  unless  the 
judge  refers  the  matter  to  the  Court . 

All  proceedings.] 

The  Court  has  now  a  discretion  as  to  costs  in  all  proceedings  in  the 
High  Court  taken  under  any  public  or  priyate  statutes,  whether  such 
statutes  do  or  do  not  provide  for  costs.  {Ex  parte  Mensers  Co,,  10  Ch.  D. 
481 ;  Ex  parte  EoMntal  of  8t.  Katharine,  17  Ch.  D.  378.) 

In  r.  1  of  Ord.  LV.  of  the  former  Orders  and  Rules  it  was  provided 
that  any  application  to  deprive  a  successful  party  of  costs  when  the 
trial  had  been  by  a  jury,  must  be  made  "  at  the  trial,"  these  words  are 
left  out  of  the  present  rule. 

Second  trial.J 

When  there  had  been  a  second  trial  the  costs  of  both  trials  follow 
the  event  of  the  second.  (Creen  v.  Wright  (C.A.),  2  C.  P.  D.  854 ; 
Field  V.  Great  NoHhem  RaUioay  Co.,  3  Ex.  D.  261.) 

Appeal.]  . 

By  s.  49  of  the  Act  of  1873,  there  is  no  appeal  on  a  question  ofcosts  ' 
only,  when  in  the  discretion  of  the  Court.  When,  however,  a  judge 
exceeds  his  jurisdiction  an  appeal  will  lie.  (  WHlmott  v.  Barber  (C.A.), 
17  Ch.  D.  772.  See  also  the  cases  cited  above  as  to  trustees,  mort- 
gagees, &c,,  where  the  question  of  right  to  appeal  was  generally- 
raised. 


977  2.  When  issues  in  fact  and  law  are  raised  upon  a  claim  or 

Counter-claim.  <'Ounter-claim,  the  costs  of  the  several  issues  ra«5pectively, 
b(jth  in  law  and  fact^  shall^  unless  otherwise  ordered^  follow 
the  event. 

Counter-claim.] 

In  oases  where  a  plaintiff  succeeds  in  proving  his  daim,  or  part  of 
it,  and  the  defendant  proves  a  counter-claim,  the  decisions  have  beoi 
rather  conflicting  as  to  whether  the  plaintiff  recovers  the  balance  only 
where  the  balance  is  in  his  faVour,  or  each  party  recovers  the  amount 
found  due  to  him. 

The  above  rule  embodies  generally  the  result  of  these  decisions ;  but 
as  questions  may  probably  arise  on  its  meaning,  which  will  to  a  certain 
extent  be  decided  by  the  reasoning  contained  in  those  cases,  it  ma^  be 
useful  to  refer  to  them. 

In  Staples  v.  Young,  2  Ex.  D.  324,  a  countftr-claim  was  treated  as  on 
the  same  footing  as  a  set-off,  and  the  plaintiff  was  said  to  recover  the 
balance  only. 

In  Ohatfield  v.  Sedgmick  (C.A.),  4  C.  P.  B.  469,  a  defendant,  on  a 
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reference  of  the  action,  proved  a  oonnter-claim  exceeding  the  plainlifiTs  Oril.  LXV.,  r.  2. 

claim  as  proved,  and  obtained  judgment  for  the  balaiice  with  costs, 

chiefly  on  the  ground  that  tiie  question  referred  to  the  master's  deci- 
sion was  substantially  to  find  which  of  the  parties  was  indebted  to  . 
the  other,  and  to  what  amount :  the  amount  due  to  the  plaintiff  on 
his  claim  was  under  £20,  and  from  the  plaintiff  to  the  defendant  a 
little  over  £20. 

gde  also  note  to  s.  67  of  Act  of  1873.] 
.  Blake  v.  Appleyard,  3  Ex.  D.  195,  and  in .  Cole.  v.  Firth,  4  Ex.  D. 
801,  the  costs  of  claim  and  counter-claim  were  ordered  to  be  taxed 
separately. 

In  Stooke  V.  Taylor,  5  Q.  B.  D.  569,  a  similar  order  was  made;  and  in 
Baines  v.  Bromley  (C.A.),  6  Q.  B.  D.  691,  Where  tiie  jury  found  a  ver- 
dict on  the  plamtiff's  claim  for  £114  178.,  and  on  the  defendant's 
counter-claim  for  £230  0^.  9d,  the  plaintiff  was  held  entitled  to  tax  his 
costs  of  suit  and  the  defendant  his  costs  of  counter-claim ;  Brett,  L.  J., 
pointing  out  the  distinction  to  be  observed  between  setK>ff  and 
counter-claim. 

Where  a  defendant  succeeded  in  shewing  that  the  plaintiff  who  was 
suing  for*  the  price  of  work  done,  had,  by  reason  of  the  inferiority  of  * 
the  work,  been  in  fact  overpaid,  the  defendant  was  held  to  be  entitled 
to  the  balance  with  costs  of  the  action ;  the  defence,  though  in  form 
a  counter-claim,  being  in  substance  a  set-off.  {Liywe  v.  Holme,  10 
Q.  B.  D.  286;  52  L.  J.  Q.  B.  270;  31  W.  R.  400.) 

The  following  cases  were  decided  on  the  meaning  of  the  words 
"  costs  follow  the  event,"  in  the  old  rule  1  of  Ord.  LV.  :— 

The  general  principle  is  that  each  party  got  the  costs  of  the  issues 
on  which  he  succeeded,  except  when  the  defendant  merely  succeeded 
in  reducing  the  plaintiff's  claim,  in  which  case  the  ''event"  was  in 
favour  of  the  plaintiff,  or  where  liie  issue  left  to  the  jury  was  simply 
which  party  is  indebted  to  the  other  on  the  balance  of  account. 

See  Myers  v.  Be/ries,  5  Ex.  D.  180,  in  which  case  the  plaintiff  ob- 
tained a  verdict  on  one  issue,  the  defendant  on  two,  ana  Bramwell^ 
L..F.,  pointed,  out  that  in  cases  where  different  causes  of  action  are 
joined,  there  are  or  may  be  several  "events,"  and  in  that  case  costs 
follow  l^e  events  respectively,  the  plaintiff  getting  the  costs  incurred 
in  producing  the  results  in  his  favour,  the  defendant  the  costs  of 
resisting  those  claims  which  have  been  defeated,  and  the  plaintiff,  un- 
less deprived  of  costs  by  the  judge's  order  or  by  t^e  effect  of  the  County 
Courts  Act,  will  have  the  general  costs  of  the  cause,  subject  to  deduc- 
tion of  the  costs  of  the  events  in  which  the  defendant  has  succeeded. 
See  also  Baines  v.  Bromley,  supra,  and  Abbott  v.  Andrews,  8  Q.  B.  D. 


$;  in  the  latter  case  the  plaintiff  obtained  a  verdict  for  £40  on  one  * 
issue  and  was  nonsuited  on  another.     In  each  of  these  cases  the 
defendant  got  the  costs  of  the  issues  on  which  he  succeeded. 

See  also  the  case  of  Ellis  v.  DesUva  (C.A.),  6  Q.  B.  D.  521,  Where  iu 
a  reference  costs  were  ordered  to  follow  the  event,  and  the  arbitrator 
awarded  £3  28.  6(/.  to  the  defendant,  the  award  was  remitted  to  tho 
arbitrator  to  find  specific  issues. 

In  the  case  of  Bowker  v.  Kesteven,  47  L.  T.  N.  S.  545,  the  plaintiff's 
claim  for  £49  12«.  for  goods  sold  was  admitted,  but  the  defendant 
counter-claimed  for  negligence.  Judgment  was  entered  for  the  plain- 
tiff for  £49  128.  with  costs,  and  for  the  defendant  for  £40  with  costa 
On  taxation  it  was  held  that  the  defendant  was  entitled  to  the  general 
costs  of  the  cause  after  delivery  of  statement  of  defence,  and  the  plain- 
tiff to  the  general  costs  beforo  delivery  of  statement  of  defence. 

On  taxation  of  costs.] 

C^erally  when  the  plaintiff  succeeds  on  his  claim  and  the  defen- 
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978. 

Case  removed 
from  inferior 
Court. 

979. 

Case  remitted 
to  County » 
Court  for  trial. 


980.10.  0. 

xrLr.l2.] 

Solicitor  liable 
personally  for 
costs  in  certain 


981.  [It.  2.] 

Security  for 
costs. 


dan^  on  his'connter-claiin,  and  the  judgment  gives  the  costs  of  the 
claim  to  the  plaintiff  and  of  the  counter-claim  to  the  defendant,  Ihe 
plaintiff  gets  the  general  costs  of  the  cause,  irrespective  of  whether  the 
balance  is  in  favour  of  plaintiff  or  defendant.  (In  re  Brown.  Ward  v. 
Morse  (C. A.),  23  Ch.  D.  377  j  52  L.  J.  Ch.  524 ;  31  W.  K.  936.) 

And,  on  the  same  principle,  if  both  claim  and  counter-claim  are 
dismissed  the  defendant  will,  on  a  judgment  dismissing  both  with 
costs,  get  the  general  costs  of  the  action,  subject,  in  each  case,  to 
setting-off  the  additional  costs  caused  by  the  counter-claim.  (Ibid,, 
and  see  Saner  v.  BilUm,  11  Ch.  D.  416 ;  Mason  v.  Brentini  (C.A.),  15 
Ch.I).287.) 

3.  [f  a  cause  be  removed  from  an  inferior  Court  having 
iurisdiction  in  the  cause,  the  costs  iii  the  Court  below  shall 
be  costs'  in  the  cause. 

4.  Where  an  action  is  ordered  to  be  tried  in  a  County 
Court  under  the  provisions  of  19  &  20  Vict  c.  108,  s.  26,  the 
costs  of  the  action  shall,  subject  to  the  provisions  of  the 
principal  Act  and  these  rules,  follow  the  event,  unless  by 
the  registrar's  certificate  of  the  result  of  the  trial  it  shall 
appear  that  the  Judge  before  whom  the  action  was  tried  was 
of  opioion  that  the  question  of  costs  ought  to  be  referred  to 
a  juage  of  the  High  Court,  in  which  case  no  costs  shall  be 
recovered  unless  ordered  by  the  Court  or  a  judg€f. 

This  rule  gets  rid  of  the  necessity,  which  formerly  existed,  of  an 
application  in  High  Ck)urt  for  such  costs.  (Farmer  v.  Mai/,  50  L.  J. 
Q.B.295.) 

5.  Where  upon  the  trial  of  any  cause  or  matter  it  appears 
that  the  same  cannot  conveniently  proceed  by  reason  of  the 
solicitor  for  any  party  having  neglected  to  attend  personally, 
or  by  some  proper  person  on  his  behalf,  or  having  omitted  to 
deliver  any  paper  necessary  for  the  use  of  the  Court  or  judge, 
and  which  according  to  the  practice  ought  to  have  been 
delivered,  such  solicitor  shall  personally  pay  to  all  or  any  of 
tha  parties  such  costs  as  the  Court  or  judge  shall  think  fit 

.  to  award. 

6.  In  any  cause  or  matter  in  which  security  for  cjsts  is 
required,  the  security  shall  be  of  such  amount,  and  be  given 
at  such  times,  and  in  such  manner  and*  form,  as  tlie  Court  or 
a  judge  shall  direit. 

Ordering  security  for  costs  to  be  given  by  a  plaintiff  is  a  matter  in 
the  discretion  of  the  Court  or  a  judge',  but  the  order  is  usually  made 
when  the  plaintiff  is.  permanently  residing  abroad  or  out  of  the 
jurisdiction  of  the  Ck)urt,  and  proceedings  are  stayed  till  security  is 
given. 

By  31  &  32  Victim  o.  54,  s.  5,  it  shall  not  be  necessary  for  a  plaintiff 
residing  in  Scotland  or  Ireland  to  find  security  for  costs  in  respect  of 
such  residence  unless  on  special  grounds. 

When  there  is  more  tljan  one  plaintiff,  although  one  or  more  may 
be  resident  abroad,  if  one  reside  within  reach  of  the  process  of  the 
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Court,  aecnritv  will  not  be  reqtdred,  even  if  the  one  in  this  country  be  Ord.LXV.,r.6.  - 

insolvent    {McConndl  v.  Johnston^  1  East,  431;  Syhes  v.  Sykes,  L.  K  — : 

4C.  P.  645.) 

Nor  where  two  plaintifBg  sue  jointly,  severally,  and  in  the  alternative 
for  different  causes  of  action,  mil  security  be  ordered  if  one  resides  in 
the  jurisdiction.  (D'Hormusgee  v.  Grey,  10  Q.  B.  D.  13;  52  L.  J. 
Q.B.  91.) 

See  also  RepMic  of  Costa  Ifica  v.  Erlartger,  3  Ch.  D.  62. 

Security  for  costs  may  be  asked  for  at  any  time,  see  Lydney  and 
Wigjpool  Iron  Ore  Co.  v.  Bird,  23  Ch.  D.  358,  a  case  under  s.  69  of  the 
Companies  Act,  1862. 

Security  may  be  required  for  past  as  well  as  future  costs  (Massey  v.    • 
Allen,  12  Ch.  Ij.  807,  and  Brocklebanh  v.  King^s  Lynn  Steamship  Co,, 
3  C.  P.  D.  365),  and  further  orders  may  be  made  for  security  from 
time  to  time  where  necessary.    (Republic  of  Costa  Rica  v.  Erlanger, 

3  Ch.  D.  62:) 

'VMien  a  defendant  admits  the  plaintiff's  claim,  but  sets  up  a  counter- 
cliom  arising  out  of  a  different  transaction,  he  is  not  entitied  to  secu- 
rity for  costs.    (Winterfield  v.  Bradnum,  3  Q.  B.  D.  325.) 

And  where  a  defendant  resides  abroad  and  sets  up  a  counter-claim 
arising  out  of  the  same- transaction  as  the  plaintiff's  claim,  he  will  not    ' 
be  compelled  to  give  security  for  the  costs  occasioned  by  tiie  counter-  * 

claim.    (Mapleson  v;  Masini,  5  Q.  B.  D.  144.) 

Senibie,  he  would  have  been  compelled  to  give  security  if  his  counter- 
claim had  been  in  respect  of  a  separate  transaction.  (Mapleson  v. 
3f(Mtm,  6  Q.  B.  D.  144.) 

Temporary  or  involuntary  absence  abroad  is  not  sufficient  reason. 

Nor  will  security  be  ordered  when  a  plaintiff,  whether  a  British  or 
foreign  subject,  who  is  usually  resident  ftbroad,  is  in  this  country  at 
the  time  of  the  application  being  made.    (Redondo  v.  Chaytor  (C.A.), 

4  Q.  B.  IX  453,  where  the  cases  on  the  subject  are  fully  discussed  by 
Thesiger,  L.J.)* 

A  foreign  potentate  or  government  bringing  an  action  arising  out 
of  commercial  transactions  will  be  compelled  to  give  security.  (JEm^ 
peror  of  Brazil  v.  Robinson,  5  DowL  P.  C.  522 ;  King  of  Greece  v.  Wright^ 
6  Dowl.  P;  C.  12.) 

And  the  same  rule  applies  to  corporations  out  of  the  jurisdiction. 
(Kilkenny  A  Great  Southern  A  Western  Railioay  Co,  y.  Fielden,  6  Ex. 
81.)  ^ 

A  plaintiff  in  an  interpleader  issue  residing  abroad  is  not  neces" 
sarily  obliged  to  give  security,  unless  he  is  in  a  position  of  plaintiff  in 
reality.    (BelmonU  v.  Aynard  (C,A.),  4  C.  P.  D.  352.) 

Insolvency  alone  is  not  a  ground  for  compelling  seourily,  except 
where  the  plaintiff  is  merely  lending  his  name  for  the  benefit  of 
another  person,  and  is  therefore  not  the  real  plaintiff  in  the  action,  as 
where  he  has  assigned  his  interest  in  the  debt  to  another.  (Sykes  v. 
Sykes,  supra.) 

But  where  a  plaintiff  has  filed  a  petition  for  liquidation  he  may  be 
compelled  to  give  security.  {Mcdoolm  v.  Hodgkinson,  L.  R  8  Q.  B. 
209 ;  Brocklebank  v.  Lynn  Steamship  Co.,  3  C.  P.  D.  365^,  and  the  same 
rule  applies  to  a  person  who  has  petitioned  fot  the  winding-up  of  a 
company  and  subsequently  filed  a  petition  for  liquidation  of  his  own 
afl&drs.    (In  re  Carta  Para  Mining  Co.,  19  Ch.  D.  457.) 

The  Common  Law  Procedure  Act,  1852,  s.  142,  provided  for  secu- 
rity for  costs  being  ordered  to  be  given  by  the  assignees  of  a  bankrupt 
plaintiff,  and  in  default  the  defendant  was  able.to plead  the  bankruptcy 
in  bar.  Now  by  Ord.  XVII.,  rr.  2, 4,  there  is  power  to  make  a  trustee 
party  to  the  action  on  such  terms  as  the  Court  shall  think  just. 
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982.  [lY.  8.] 

Security  for 
costs  by  bond. 

988. 

Solicitors  to 
charge  on 
•*  lower  scale  ** 
except  where 
order  other- 
wise provides, 
or  in  pending 
cause  where 
"higher  scale** 
applies. 


Higher  scale 
allowed  ^' 
account  of 
nature,  import- 
ance, difficulty, 
or  urgency  of 
case. 


Whether  case 
"brought  to 
trial,  &c.,  or 
not. 


When  an  action  is  stayed  until  the  plaintiff  gives  security  for  costs/ 
and  the  plaintiff  takes  no  further  step  in  a  reasonable  time,  the  defen- 
dant may  apply  to  dismiss  the  action.  (La  Orange  v.  McAndrewf 
4  Q.  B.  D.  210.) 

Appeals.] 

As  to  security  for  costs  occasioned  by  appeals  to  the  Court  of 
Appeal,  see  Ord.  LVin.,  r.  15. 

7.  Where  a  bond  is  to  be  given  as  security  for  costs,  it 
shall,  unless  the  Court  or  a  judge  shall  otherwise  direct,  be 
given  to  the  party  o^  person  requiring  the  security,  and  not 
to  an  officer  of  the  Court. 

8.  In  causes  and  matters  commenced  after  these  Rules 
come  into  operation,  solicitors  shall  be  entitled  to  charge 
and  be  allowed  the  fees  set  forth  in  the  column  headed 
^'  lower  scale "  in  Appendix  N.  in  all  causes  and  mattexs, 
and  no  higher  fees  shall  be  allowed  in  any  case,  except  such 
as  are  by  this  Order  otherwise  provided  for  ;  and  in  causes 
and  matters  pending  at  the  time  when  these  Rules  come 
into  operation,  to  which  the  higher  scale  of  costs  previously 
in  force  was  applicable,  the  same  scale  shall  continue  to  be 
applied. 

As  to  allowing  costs  on  higher  scale,  see  next  rule. 

9.  The  fees  set  forth  in  the  column  headed  '^  higher  scale  *' 
in  Appendix  N.  may  be  allowed,  either  generally  in  any 
cause  or  matter,  or  as  to  the  costs  of  any  [mrticular  applica- 
tion made,  or  business  done,  in  any  cause  or  matter,  if,  on 
special  grounds  arising  out  of  the  nature  and  importance, 
or  the  difficulty  or  urgency  of  the  case,  the  Court  or  a  judge 
shall,  at  the  trial  or  hearing,  or  further  consideration  of  the 
cause  or  matter,  or  at  the  hearing  of  any  application  therein, 
whether  the  cause  oi;  matter  shall  or  shall  not  be  brought  to 
trial  or  hearing  or  to  further  consideration  (as  the  case  may 
be),  so  order ;  or  if  the  taxing  officer,  under  directions  given 
to  him  for  that  purpose  by  tne  Court  or  a  judge,  shall  think 
that  such  allowance  ought  to  be  so  made  upon  such  special 
grounds  as  aforesaid. 

By  Rules  of  Su^>reme  Court  (Costs)  Ord.  VL,  rr.  1, 2,  certain  definite 
directions  were  laid  down  that  actions  usually  brought  in  the  Chanoery 
Division  for  certain  objects  were  to  be  treated  as  entitling  the  solicitor 
to  costs  on  the  higher  scala  Now  it  will  be  necessary  to  bring  the 
action  within  one  of  the  special  grounds  above  stated,  except  as  to 
pending  actions  within  rule  8.  There  are,  however,  some  useful 
examples  to  construe  the  new  rule  among  t^e  actions  decided  on  the 
old.  Thus,  in  PooUy  v.  Driver ^  6  Ch.  D.  494,  an  action  on  a  bill  of 
exchange,  but  involvmg  difficult  questions  on  the  law  of  partnership, 
the  higher  scale  was  allowed.  Duke  of  Norfolk  v.  Arbuthnot,  6  Q.  B.  D. 
279,  an  action  of  trespass  and  for  an  injunction,  and  Harrison  v. 
Leuiner,  31 W.  B.  837 ;  W.  N.,  1883,  p.  133,  an  action  to  have  plaintiTs 
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name  remoyed  from  the  list  of  oontributories  to  a  company,  in- 
volving at  the  most  £110,  but  in  which  charges  of  fraud  were  brought, 
were  both  allowed  to  be  taxed  on  the  higher  scale.  On  the  other 
hand,  In  re  T^rrdl,  22  Oh.  D.  473,  may  be  referred  to  as  one  where  the 
higher  scale  was  not  allowed.  A  change  of  fraud  was  made,  but  that 
was  not  thought  of  itself  sufficient  In  that  case  it  was  also  held  that 
.  an  appeal  would  lie  from  the  order  of  a  judge  directing  on  which  scale 
costs  should  be  taxed. 

10.  Upon  aqy  reference  to  a  taxing  officer  to  tax  a  bill  of 
costs  of  a  solicitor  for  the  (urpose  of  ascertaining  the  amount 
due  to  such  solicitor  in  respect  thereof  from  the  person  to  be 
charged  therewith,  if  such  bill  shall  include  charge')  for  busi- 
ness done  in  any  cause  or  matter,  the  taxing  officer  ma> 
allow  the  fees  set  forth  in  the  column  headed  '*  higher  scale  " 
in  Appendix  N.  in  respect  of  such  cause  or  matter,  or  in 
respect  of  any  particul»ir  application  made  or  business  done 
therein,  if  on  such  special  grounds,  as  are  in  the  last  pre- 
ceding Rule  mentioned,  he  shall  think  that  such  allowance 
ought  to  be  SOT  made. 

This  rule  seems  to  give  a  taxing  officer  all  the  power  of  a  judge, 
although  his  exercise  of  it  would  be  open  to  review. 

11.  If  in  any  case  it  shall  appear  to  the  Court  or  a  judge 
that  costs  have  been  improperly  or  without  anv  reasonable 
canse  incurred,  or  that  by  reason  of  any  undue  delay  in  pro- 
ceeding under  any  judgment  or  order,  or  of  any  misconduct 
or  default  of  the  solicitor,  any  costs  properly  incurred  have 
nevertheless  proved  fruitless  to  the  person  incurring  the 
same,  the  Court  or  judge  may  call  on  the  solicitor  of  the 
person  by  whom  such  costs  have  been  so  incurred  to  show 
cause  why  such  costs  should  not  be  disallowed  as  between 
the  solicitor  and  his  client,  and  also  (if  the  circumstances  of 
the  case  shall  require^  why  the  solicitor  should  not  repay  to 
his  client  any  costs  wnich  the  client  may  have  been  ordered 
to  pay  to  any  other  person,  and  thereupon  may  make  such 
order  as  the  justice  of  the  case  may  reauire.  The  Court  or 
judge  may,  if  they  or  he  think  fit,  refer  the  matter  to  a 
taxing  officer  for  inquiry  and  report ;  and  direct  the  solicitor 
in  the  first  place  to  show  cause  before  such  taxing  officer, 
and  may  iJso,  if  they  or  he  think  fit,  direct  or  authorize  the 
official  solicitor  of  the  Supreme  Court  to  attend  and  take 
part  in  suoh  inquiry.  Such  notice  ^if  any)  of  the  proceed- 
ings or  order  shidl  be  given  to  the  client  in  such  manner  as 
the  Court  or  judge  may  'direct.  Any  costs  of  the  official 
solicitor  shall  be  paid  by  such  parties,  or  out  of  such  funds 
as  .the  Court  or  a  judge  may  direct;  or,  if  not  otherwise 
paid,  may  be  paid  out  of  sucn  moneys  (if  any)  as  may  be 
provided  by  Parliament. 


Ord.  LXV., 
IT.  9-11. 


985. 

Taxing  officer 
may  allow 
higher  scale. . 


986. 

Court  may 
inquire  into 
costs  impro- 
perly incurred. 


may  refer 
matter  to 
taxing  officer, 
may  -direct 
official  solicito  ' 
to  attend.    . 


Notice  to 
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Costs  of  official 
solicitor. 
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987. 

Plaintiff 
entitled  to 
.  Connty  Conrt 
costs  only 
where  not 
more  than 
£50  recoTered 
in  contract. 


12.  In  actions  founded  on  contract^  in  which  the  plaintiff 
recovers,  hj  judgment  or  otherwise,  a  sum  (exclusive  of 
costs)  not  exceeding  £50,  he  shall  be  entitled  to  no  more 
costs  than  he  would  have  been  entitled  to,  had  he  brought 
his  action  in  a  County  Court,  unless  the  Court  or  a  judge 
otherwise  orders. 

For  the  meaning  of  the  words  "  the  plaintifif  recovers,"  see  note  to 
similar  words  in  CJounty  Court  Act,  1867,  set  out  to  rule  1  of  this 
order. 

It  will  he  olfeerved  that  tiiis  rule  extends  to  actions  of  contract 
only,  but  th6  judges  may  very  probably  act  by  analogy  where  small 
sums  are  recovered  in  actions  oi  tort,  and  only  allow  costs  on  the 
County  Court  scale. 

This  difference  between  allowing  costs  on  the  County  Court  scale  in 
this  rule,  where  not  more  than  ^0  is  recovered,  and  depriving  the 
plaintiff  of  all  costs  where  not  mpre  than  £20  is  recovered  in  actions 
of  contract/under  s.  5  of  the  County  Courts  Act,  1867,  should  be  borne 
in  mind.  The  result  of  the  two  is,  that  if  l^e  plaintiff  in  an  action  of 
contract  recovers  £20  or  less  he  gets  no  costs ;  if  he  recovers  more 
than  £20,  but  not  more  than  £50,  he  gets  his  costs,  bi^t  on  the  County 
Court  scale  only., 

988.  13.  Where  the  Court  or  a  judge  appoints  one  of  the  soli- 
[C.o.  xLr.  4.]  eitors  of  the  Court  to  be  guardian  oi  lUem  of  an  infant  or 
Costs  of  guar-  •  porsou  of  unsouud  mind,  the  Court  or  judge  may  direct  that 
dian  ad  litem,    the  costs  to  be  incurred  in  the  performance  of  the  duties  of 

such  office  shall  be  borne  and  paid  either  by  the  parties  or 
some  one  or  more  of  the  parties  to  the  cau^  or  matter  in 
which  such  appointment  is  miade,  or  out  of  any  fupd  in  Court 
in  which  sucn  infant  or  person  of  unsound  mind  may  be 
interested,  and  may  give  directions  for  the  repayment  or 
allowance  of  such  costs  as  the  justice  and  circumstances  of 
the  case  may  require. 

989.  I  14,  A  set-aff  for  damages  or  costs  between  parties  may  be 
allowed  notwithstanding  the  solicitor's  lien  for  costs  in  the 
particular  cause,  or  matter  in  which  the  set-off  is  sought 


Set-off  for 
damages  or 
ccf^ts. 


990.  [r.  170, 
H.  T.  1858.] 

Costs  of  award 
when  taxable. 

991.  [r.  69, 
H.  T.  1858.] 

Kotice  to  tax. 


992.  [r.  61, 
H.  T.  1858.] 

Where  defend- 
ant has  not 
appeared. 


This  follows  the  Chancery  practice,  which  was  opposed  to  that  of 
the  Common  Law.    (See  Fringle  v.  Gloag,  10  Ch.  D.  676:) 

15.  Costs  may  be  taxed  on  an,  award,  notwithstanding  the 
time  for  setting  aside  the  award  has  not  elapsed. 

16.  One  day's  notice  of  taxing  costs,  together  with  a  copy 
of  the  bill  of  costs  and  aflSdavit  of  increase  (if  any),  shall  be 
given  by  the  solicitor  of  the  party  whose  costs  are  to  be  taxed 
to  the  other  party  or  his  solicitor,  in  all  cases  where  a  notice 
to  tax  is  necessary. 

17.  Notice  of  taxing  costs  shall  not  be  nece>sary  in  any 
case  where  the  defendant  has  not  appeared  in  person,  or  by 
his  solicitor  or  gnardian. 
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18.  Every  reference  for  the  taxation  of   costs  in  the     Ord.LXV., 
Chancery  Division   shall   be  made    to    the  taxing-master      ^-  ^^"^^- 
in  rotation ;  provided  thai  in  «ny  case  where  there  shall         993, 
have^been  any  former  taxation  in  the  same  cause  or  fnatter,  [C.  0.  jL  t.  2.] 
or  in  cmy  stmmons  imder  Order  -LF.,  rules  3  or  4,  relating  Rotation  of 

to  the  same  estate  or  trttst,  the  reference  shall  he  to  the  taxing-  taxing-masters. 
ma<8ter  before  whom  such  former  taxation  took  place. 

19.  The  taxing-masters  shall  be  respectively  assistant  to         ^ 
each  other,  and  in  the  discharge  of  tneir  dntiea;  and,  for  ^   /      '*    -* 
the  better  despatch  of  the  business  of  their  respective  offices,  tohdp^h^" 
any  taxing-master  may  tax  or  assist  in  the  taxation  of  a  bill  other. 

of  costs  which  hap  been  referred  to  any  other  taxing-masted 
for  taxation,  and  for  ascertaining  what  is  due  in  respect  of 
sach  costs,  and  in  such  case  shall  certify  accordingly. 

20.  Where,  upon  the  taxation  of  any  bill  of  costs  in  the         W5. 
Chancery  Division,  it  appears  to  the  taxing-master  that  for  •CC-O.xi.r.26.] 
the  purpose  of  duly  taxing  the  same  it  is  necessary  to  inspect  m^^^req'USt^^ 
any  books,  papers,  or  documents  relating  to  the  cause  or  chief  cierk  to 
matter  in  the  Chambers  "of  any  judge,  the  taxing-master  send  books,  &c., 
shall  be  at  liberty  to  request  the  chief  clerk  of  such  judge  ^^y  p^^!!^ 
to  cause  the  same  to  he  transnxitted  to  the  office  of  the  ings. 
taxing-master,  anid  also  to  request  such  chief  clerk  to  certify 

any  proceedings  in  the  said  Chambers  which  may  be  com-* 
prised  in  the  bill  of  costs  under  taxation,  and  in  such  cases 
the  chief  clerk,  when  and  so  soon,  and  at  and  for  such  times, 
as  the  due  transftction  of  the  business  at  the  said  Chambers 
will  permit,  shall  direct  such  books,  papers,  and  documents, 
to  be  transmitted  to  the  office  of  the  taxing-master  for  his 
use  during  the  taxation,  and  shall  certify  the  proceedings 
which  have  taken  place  in  the  said  Chambers  according  to 
the  request  of  the  taxing-master;  and  after  the  costs  in 
respect  of  which  such  request  of  the  taxing-master  was  made 
shall  have  been  certified,  the  taxing-master  shall  cause  the 
same  books,  papers,  and  doctiments,  which  have  been  so 
transmitted  to  his  office,  if  then  remaining  there,,  to  be 
returned  to  the  Chambers  of  the  judge. 

21.  When  any  book,  paper,  or  document,  shall  be  trans-  W6.  [C.  0.  xi. 
mitted  from  the  Chambers  of  a  judge  to  the  office  of  a  taxing-       *'  ^"^'^ 
master,  a  memorandum  of  such  tiunsmission  shall  he  made  ^®™^^?""* 
and  signed  by  the  taxing-master  or-  the  clerk  of  the  taxing-  m^ter  receiv- 
master,  at  whose  request  such  book,  paoei,  or  document,  may  ing  book,  &c. 
be  transmitted,  ana  shcJl  be  delivereg  to  the  chief  clerk  of 

such  judge ;  and  when  any  such  book,  paper,  or  document, 
shall  be  returned  from  the  office  of  the  taxing-master  to  the 
judge's  Chambers,  a  memorandum  of  such  return  shall  be 
made  and  signed  by  such  chief  clerk,  or  by  one  of  his  clerks, 
and  shall  be  delivered  to  the  taxing-master. 
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Ord.  Lxv.;. 

rr.  22-27. 

997.  [C.  0.  xL 
r.  80.] 

Cost  of  settling 
draft  by 
counsel  not 
allowed  if  also 
Mttled  by  con- 
veyancing 
counsel. 

998.  [C.  0.  zL 

r.87.] 
Gross  sum  for 
costs  on  inter- 
locutory appli- 
cation. 

999.  [0.  o; 

zlir.ll.] 
Costs  under 
Charitable 
Trusts  Act, 
1853,  s.  28,  in 
Chambers. 

1000.  [0.  0. 

xli  r.  12.] 

In  Court. 


1001.  [Order 
20,  Xar.  1800, 

Fees,  &c.,  undes 
22  &  23  Vict. 
c  36,  8.  30. 


22.  Where  in  pursuaoce  of  any  direction  by  the  Court  or 
a  judge  in  Gbambers  drafts  are  settled  by  any  of  the  convey- 
ancing counsel  of  the  Court,  the  expense  of  procuring  mich 
drafts  to  be  previously  or  subsequently  settled  by  other 
counsel,  on  benalf  of  the  same  parties  on  whose  behalf  such 
drafts  are  settled  by  the  conveyancing  counsel  of  the  Court,- 
shall  not  be  iallowed  on  taxation  as  between  party  and  party, 
or  as  between  solicitor^and  client,  unless  the  Court  or  a  judge 
shall  otherwise  direct.  * 

28.  Upon  interlocutory  applications  where  the  Court  or  a 
judge  shall  think  ^  to  award  costs  to  any  party,  the  Court  or 

1'udge  may  by  the  order  direct  payment  of -a  sum  in  gross  in 
leu  of  taxed  costs,  and  direct  by  and  to  whom  such  sum  in 
gross  shall  be-  paid. 

24.  The  fees  payable  on  proceedings  before  a  judge  in 
Chambers  under  the  Cha/ritable  Trusts  Act,  1853,  s.  28,  shall 
be  the  same  as  the  fees  payable  according  to  the  rules  relating 
to  costs  in  respect' of  otner  proceedings  commencing  by  sum- 
mons, and  shall  also  in  all  other  respects  be  regulated  by 
these  rules. 

25.  Where  the  jud^e  directs  that  any  matter  commenced 
bv  summons  under  the  Act  in  the  last  preceding  rvle  men-, 
ttoned  shall  be  heard  in  open  Court,  the  same  lees 'shall  be 
payable  and  the  same  costs  shall  be  -allowed  as  would  have 
been  payable  in  respect  of  any  bthier  matter  so  heard. 

26.  The  fees  and  allowances  to  solicitors  on  proceedings 
under  the  Act  22  &  23  Vict.  c.  35,  s.  30  shall  be  the  same  as 
are  pavable  under  these  rules  and  by  the  practice  of  the 
Court  for  business  ola  similar  nature. 


1008. 

[SpedalaUow- 
.    anoet,  1, 

amended.^ 

Allowances  for 
specially  in- 
dorsed writs, 
&c.,  in  discre- 
tion of  taxing 
officer. 


Special  Allowances  akd  General  Begulations. 

27.  The  following  special  allowances  and  general  regula- 
tions shall  apply  to  all  proceedings  and  all  taxations  in  the 
Supreme  Court  of  Judicature. 

1.  As  to  writs  of  summons  requiring  special  indorsement^ 
and  as  to  special  cases,  pleadings,  and  affidavits  in  answer  to 
interrogatories,  and  other  special  affidavits,  and  admissions 
under  Order  XXXIL,  rule  %  the  taxing  officer  may,  in  lieu 
of  the  allowances  for  instructions  and  preparing  or  drawing, 
and  attendances,  make  such  allowance  for  work,  labour,  and 
expenses  in  or  about  the  preparation  of  such  documents  as  in 
his  discretion  he  may  think  proper. 

The  former  rule  contained  the  words,  '*  when  the  higher  scale  is 
applicable  "  after  the  words  "  and  other  special  affidavits."  This  would 
seem  to  shew  that  the  intention  of  the  rule  is  that  the  taxing  officer 
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_j . 

Ord.  LXV. 


may  now  make  such  allowances  in  any  case  in  which  he  thinks  fit  to  spe^al  allow- 

^0  so.  ances,  1-10. 


2.  As  to  drawing  any  pleading  or  other  docament,ihe  fees  [Spedaiaiiow- 

allowed  shall  include  any  copy  made  for  the  use  of  the  soli-  •f"^  ^'^ 

citor,  agent,  or  client,  or  for  counsel  to  settle.  Copies. 

8.  As  to  instructions  to  sue  or  defend^  or  the  preparation  [Special aiiow- 

of  briefs,  if  the  taxing  officer  shall  on  special  gromds  consider  *^*^Lf  t 

the  fee  in  either  scale  provided  inadequate,  he  may  make  *™^°.   '■' 

such  further  allowance  as  he  shall  in  his  discretion  consider  sSe^or  defend.*^ 
reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  be  [Spedalaliow- 
sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit  being  "^  **3 
SHom  to  go  to  a  distance,  or  to  employ  an  agent,  such  reason-  -^^da^^' 
able  allowance,  may  be  made  as  the  taxing  officer  in  his 
discretion  may  think  fit. 

5.  The  allowances  for  instfnctions  and  drawing  an  affidavit  [BpedaiaUow- 
in  answer  to  interrogatories  and  other  special  affidavits,  and  "'^•^  *-3 
attending  the  deponent  to  be  sworn,  include  all  attendances  Attendances, 
on  th^  deponent  to  .settle  and  read  over. 

6.  As  to  delivery  of  plesidings^  services,  and  notices,  the  [Spedaiallow- 

fees  are  not  to  be  allowed  when  the  same  solicitor  is  for  both  Deiw^of 
parties,  unless  it  be  necessary  for  the  purpose  of  making  an  ^^^e^^ne^' 
affidavit  of  service.  solicitor  for 

both  parties. 

7.  As  to  perusals  the  fees  are  not  to  apply  where  the  same  [Spedai  allow- 
solicitor  is  for  both  parties.  Pei^'iJ'^e 

case. 

8.  Where  the  same  solicitor  is  employed  for  two  or  more     ^q^  o  ^  , 
defendants,  and  separate  pleadings  a/re  ddivered  oi*  other  pro-       '  12.] 
ceedings  had  by  or  for  two  or  more  such  defendants  sepa-  costs  of  de- 
rately,  the  taxing  officer  shall  consider  in  the  taxation  of  fendants  ap- 
such  solicitor's  bill,  of  costs,  either  between  party  and  party  ^*^^^^g^" 
or  between  solicitor  and  client,  wheUier  suqh  separate  plead-  soifciiorr^ 
ings  or  other  proceedings  were  ne^sessary  or  proper^  and  if  he 

is  of  opinioa  that  any  part  of  the  costs  occasioned  thereby 
has  been  unnecessarily  or  improperly  incurred,  the  same 
shall  be  disallowed.  ^  ^      . 

9.  As  to  evidence,  such  just  and  reasonable  charges  and  [Spedal  allow-  ^^^*^^^**^ 
expwBnses  as  appear  to  have  been  properly  incurred  in  pro-      "**^  ^-3  'u  Z.3>^^^^ 
curing  evidence  and  the  attendance  of  witnesses  are  to  be  Evidence.  '    '.  '.  /y 
allowed. 

10.  As  to  agency  correspondence,'  in  country  agency  causes  [SpedaiaUow- 
and  matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing      ^^^^  ® J 
officer  that  suph  correspondence  has  been  special  and  exten-  ^^^^  ^^^^ 
sive,  he  is  to  be  at  liberty  to  make  such  special  allowance  in  ^!^f  ^'^ ' 
respect  thereof  as  in  his  discretion  he  may  think  proper. 
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Special  allow- 
anceti,  11-15. 

Settling  jadg- 
ments,  &c 


[SpedalftUow- 
anoet,  10.] 

Attendance, 
ftc,  at  cham- 
bers. 


[Speoial  allow- 
anoei,  11.]  ' 

Adjburnmehts 
at  chamben. 


[Speeialallow- 

anoes,  12.] 
Folio. 

[SpeoialaUow- 
anees,  18.] 

Counsel  ad- 


11.  As  to  the  attendance  of  Bolicitors  upon  the  registrars 
in  the  Chancery  Division  for  the  pnrpose  of  settling  the 
terms  of  and  passing  judgments  or  orders,  the  taxing  officer 
may,  in  such  cases  as  are  provided  for  by  Order  LXII., 
rule  15,  make  such  special  allowances  in  respect  thereof  as 
he  shall  consider  reasonable. 

12.  As  to  attendances  at  the  judges*  Chambers,  where, 
from  the  length  of  the  attendance,  or  from  the  difficulty  of 
the  case,  the  judge  or  master  shall  think  the  highest  of  the 
fees  an  insufficient  remuneration  for  the  services  performed, 
or  where  the  preparation  of  the  case  or  matter  to  lay  it 
before  the  judge  or  master  in  Chambers,  or  on  a  summons, 
shall  have  required  skill  and  labour  for  which  no  fee  has 
been  allowed,  the  judge  or  master  may  allow  such  fee,  in  lien 
of  the  fee  of  £1  la.  provided,  not  exceeding  £2  2a.,  or  where 
the  higher  scale  is  applicable  £3  3a.,  or  in  proceedings  to 
wind  up  a  company  £5  5a.,  as  in  his  discretion  he  may  thiuk 
fit ;  and  where  the  preparation  of  the  case  or  matter  to  lay 
it  before  a  judge  at  Chatnbers  on  a  summons  shall  have 
required  and  received  from  the  solicitor  such  extraordinary 
skill  and  labour  as  materially  to  conduce  to  the  satisfactory 
and  speedy  diaposal  of  the  business,  and  therefore  shall 
appear  to  the  judge  to  deserve  higher  remuneration  than  the 
orainary  fees,  the  judge  may  allow  to. the  solicitor,  by  a 
memorandum  in  writing  expressly  made  for  that  purpose 
and  signed  by  the  judge,  specifying  distinctly  the  grounds 
of  such  allowance,  such  fee,  not  exceeding  19  guineas,  as  in 
his  discretion  he  may  think  fit,  iu3tead  of  the  fees  of  £2  2&, 
£3  3a.,  and  £5  5a. 

13.  As  to  attendances  at  the  judges'"  Chambers,  where  by 
reason  of  the  non-att^endance  of  any  party  {u/rUess  itle  con- 
sidered expedient  to  proceed  ea?  parte),  or  where  by  reason 
of  the  neglect  of  any  party  in  not  being. prepared  with  any 
proper  evidence,  account,  or  other  proceeding,  the  attendance 
is  adjourned  without  any  useful  progress  oeing  made,  the 
judge  may  order  such  an  amount  of  costs  (if  any)  as  he  shall 
think  reasonable  to*be  paid  to  the  party  attending  by  the 
party  so  absent  or  neglectful,  or  by  his  solicitor  personally  j 
and  the  party  so  absent  or  neglectful  is  not  to  be  allowed 
any  fee  as  against  any  other  party,  or  any  estate  or  fund  in 
which  any  oiher  party  is  interested. 

14.  A  folio  is  to  comprise  72  words,  every  figure  com- 
prised in  a  column  or  authorized  to  he  v^,  being  tH)unted  as 
one"  word. 

15.  Such  costs  of  procuring  the  advice  of  counsel  on  the 
pleadings,  evidence,  and  proceedings  in  any  cause  or  matter 
as  the  taxing  officer  shall  in  his  discretion  think  just  aud 
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reasonable,  and  of  procuring  counsel  to  settle  such  pleadings     Ord.  LXV. 
and  special  affidavits  as  the  taxing  oflScer  shall  in  his  discre-  Special  aiiow- 
tion  fliink  proper  to  be  settled  by  counsel,  ard  to  be  allowed ;  ^^^^'  ^^^^' 
but  as  fo  affidavits  a  separate  fee  is  not  to  be  allowed  for  vising  on  and 
each  affidavit,  but  one  fee  for  all  the  affidavits  proper  to  be  fettling  plead- 
so  settled,  which  are  or  ought  to  be  filed  at  the  same  time.     *°^   ^ 

16.  As  to  counsel  attending  at  Judges'  Chambers,  no  costs  [SpedaiaUow- 
thereof  shall  in  any  case  be  allowed,  unless  the  judge  certifies  ^^^'  \*'3 
it  to  be  a  proper  case  for  counsel  to  attend.  cha^w. 

17.  As  to  inspection,  of*  documents  under  Order  XXXI.,  [SpedalaUow- 
Eule  15,  no  allowance  is  to  be  made  for  any  notice  or  inspec-     anees,  I5.i 
tion,  uiJess  it  is  shown  to  the  satisfaction  of  the  taxing  Inspection  of 
officer  that  there  were  good  and  sufficient  reasons  for  giving  documents, 
such  notice  and  making  such  inspection. 

18.  As  to  taking  copies  of  docmnents  in  possession  of  [SpedaiaUow- 
anpther  party,  or  extracts  therefrom,  under  Rules  of.  Court     ""^^  ^^'^ 
or  any  special  order,  the  party  Bntifled  to  take  the  copy  or  Charge  for 
extract  is  to  pay  the  solicitor  of  the  party  producing  the  *^^*^* 
document  for  such  ^opy  or  extract  as  he  may,  by  writing,  ' 
require,  at  the  rate  of  4d.  per  folio ;  and  if  the  solicitor  of 

the  nartv  producing  the  document  refuses  or  neglects  to 
supply  the  same,  the  solicitor  requiring  the  copy  or  extract 
is  to  be  at  liberty  to  make  it,  and  the  solicitor  tor  the  party 
producing  is  not  to  be  entitled  to  any  fee  in  respect  thereof. 

19*  Where  any  petition  in  a  cause  or  matter  as&igned  to  [Speeialanow- 
the  Chancery  Division  is  served,  and  notice  is  given  to  the      J^tnded^j 
party  served  that  in  case  of  hU  appearance  in  Court  his  ^^  ^^^  ^  ^^ 
costs  will  be  objected  to,  .and  accompanied  by  a  tender  of  tendered. with 
costs  for  perusing  the  same,  the  arhount  to  be  tendered  shall  a  document  for 
be  £1  10«.    The  party  making  suoh  payment  shall  he  allowed  p^'*^^ 
the  same  in  his  costs,  provided  such  service  was  proper,  but 
not  otherwise;  but  this  order  is  without  prejudice  to  the 
rights  of  either  party  to  costs,  or  Jto  object  to  costs  where  no 
such  tender  is  made,  or  where  the  Courfr  or  judge  shall  con- 
sider the  party  entitled,  notwithstanding  such  notice  or 
tender,  to  appear  in  Court.     In  any  other  case  in  which  a 
solicitor  of  -a  party  served  necessarily  'or  properly  perases 
any  such  petition,  without  appearing  thereon,,  he  is  to  bei 
allowed  a  fee  not  exceeding  the  amount  aforesaid. 

2Q;  The  Court  or  judge  may,  at  the  hearing  of  any  cause  [SpedalaUow- 
or  matter,  or  .upon  any  application  or  proceeding  in  any  cause      Jt^^ed^i 
or  matter  in  Court  or  at  Chambers,  and  whether  the  same  is  dJ^iowiI   • 
objected  to  or  not,  direct  the  costs  of  any  indorsement  on  a  proce^Tngf  at 
writ  ofsvmmonSy  pleading,  smam^ns^  affidavit,  evidence,  notice  chambers  costs 
requiring  a  stcUem^erU  of  claim,  notice  to  produce,  admits  or  ^^,™*^*:®^ . 

^  •'.  ..  •'  M       \    J.         ''■  A  .',.       which  IS  un- 

cross-examme  witnesj-es,  account,  statement,  procuring  dis-  necessiiry,  &c. 
coveryhy  interrogatories  or  order,  applications  for  time,  bills 
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Ord.  Lxv.      of  costs,  service  of  notice  of  motion  or  svmmons,  or  other  pro- 

Special  allow-    ceoding,  or  any  part  thereof,  which  is  improper,  vexatious, 

^°*^^    '   •     tiDnecessary,  or  contains  veobotious  or  unnecessary  matter,  or 

is  of  unnecessary  length,  or  caused  by  nUsconduct  or.  negligence, 

to  be  disallowed,  or  may  direct  the  taxing  officer  to  look 

into  the  same  and  to  disallow  the  costs  thereof,  or  of  such 

part  thereof  as  Jie  shall  find  to  be  improper,  unnecessary, 

vexatious,  or  to  contain  unnecessary  matter,  or  to  be  of 

unnecessary  lengthy  or  caused  hy  miscondud  or  nepliaence; 

and  in  such  case  the  party  whose  costs  are  so  disallowed 

shall  pay  the  costs  occasioned  thereby  to  the  other  parties ; 

Duty  of  taxing  and  in  any  case  where  such  question  shall  not  have  been 

hJto^^iden^e*"  ^^^^  ^®^^^®  ^^*  ^®*l^  ^^^^  ^V  ^^^  ^Joort  or  judge,  U  shall 
used,  &c*  he  the  duty  0/  the  taxing  officer  to  look  into  the  same  (and, 
as  to  evidence,  although  the  same  may  be  entered  as  read  in 
any  decree  or  order)  for  the  purpose  aforesaid,  and  thereupon 
the  same  consequences  shall  ensue  as  if  he  had  been  specially 
directed  to  do  so:  and  in  the  Queen^s  Bench  Division  the 
•  master  shaU  m^aJce  such  order  as  may  be  •requdred  to  effect  the 
object  of  this  rfigvlation. 

It  shoi^d  be  noticed  that  whereas  in  the  former  rule  the  taxine 
officer  had  a  discretion  to  see  that  no  unnecessary  matter  was  imported 
into  these  proceedings/the  present  regulation  says  that  it  is  his  duty 
to  see  now  that  such  is  not  the  case. 


[SpedalaUow^ 
anoes,  19, 
amended.] 

Taxing  oflScer 
may  set-ofif 
costs  or  direct 
one  party  to 
pay  before  the 
other. 


May  direct 
payment. 


[SpeoialaUow- 
ancei,  20.] 

Chief  clerk  to 
make  note  of 
order  under 
Regulation  20. 

[Special  aUow- 

anoes,  21.] 
Party  not  in- 
terested ap- 
pearing  at 
chambers  un- 
necessarily. 


21.  In  any  case  in  which,  under  the  last  preceding  regulo" 
tion,  or  any  other  Kule  of  Court,  or  by  the  order  or  direction 
of  a  Court  or  judge,  or  otherwise,  a  party  entitled  to  receive 
costs  is  liable  to  pay  costs  to  any  other  party,  the  taxing 
officer  may  tax  the  costs  such  party  is  so  liable  to  pay,  and* 
may  adjust  the  same  by  way  of  deduction  or  set-off,  or  may, 
if  he  shall  think  fit,  delay  the  allowance  of  the  costs  such 
party  is  entitled  to  receive  until  he  has  paid  or  tendered  the 
costs  he  is  liable  to  pay ;  or  such  officer.may  allow  or  certify 
the  costs  to  be'  paid,  and  direct  payment  thereof  and  the 
same  may  be  recovered  by  the  party  entitled  thereto  in 
the  same  manner  as  costs  ordered  to  be  paid  may  be 
recovered. 

22.  Where  in  the  Chancery  Division  any  question  as  to 
any  costs  is  under  Begulation  20  dealt  with  at  Chambers, 
the  chief  clerk  is  to  make  a  note  thereof,  and  state  the  same 
on  his  allowance  of  the  fees  for  attendances  at  Chambers,  or 
otherwise  as  may  be  convenient  for  the  information  of  the 
taxing  oflBcer. 

23.  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  Chambers,  in  which  he  is  not  iu- 
terested,  or  upon  whi«h;-  according  to  the  practice  of  the 
Court,  he  ought  not  to  attend,  he  is  not  to  oe  allowed  any 


Digitized  by 


Google   • 


Bules  of  the  Stipreme  Gowrt^  1883. 


co^ts  of  snch  appearance  unless -the  Court  or  judge  shall 
expressly  direct  such  costs  to  be  allowed. 

24.  The  costs  of  applications  to  extend  the  time  for 
taking  any  proceeding  shall  be  in  the  discretion  of  the 
taxing  officer  wdess  me  Court  or  judge  shall  have  specially 
directed  how,  tlie  costs  are  to  be  paid  or  home.  The  taxing 
offi/ier  shaXl  not  allow  the  costs  of  more  than  one  extension  of 
time,  unless  he  is  satisfied  that  sueh  extension  was  neces- 
sary, and  could  not,  with  due  diligence,  have  been  avoided. 
The  costs  of  a  summons  to  extend  time  shall  not  be  allowed 
in  cases  to  which  Rule  8  of  Order  LXIV.  applies,  unless  the 
party  taking  out  such  summons  has  previously  applied  to 
the  opposite  partv  to  consent,  and  he  has  not  given  a 
consent,  to  a  sufficient  extension  of  time,  or  the  taxing 
officer  shall  consider  there  was  a  good  reason  for  not 
making  such  application;  and  in  case  the  taxing  officer 
shall  not  allow  the  oosts  of  such  summons,  and  shall  consider 
that  the  party  applying  ought  to  pay  the  costs  of  any  other 
party  occasionea  thereby,  he  may  direct  such  payment,  or 
deal  with  such  costs,  in  the  manner  provided  by  Regu- 
lation 21. 


The  latter  part  of  this  regulation  is  new. 
check  applications  for  tima 


25.  The  taxing  officers  of  the  Supreme  Court,  or  of  an 
.division  thereof,  shall,  for  the  purpose  of  any  proceeding 

before  th^m,  have  power  and  authority  to  administer  oaths, 
and  shall,, in  relation  to  the  taxation  of  costs,  perform  all 
such  duties  as  have  heretofore  been  or  are  by  general  orders 
directed  to  be  performed  by  any  of  the  masters,  taxing 
masters,  registrars,  or  other  officers  of  any  of  the  Courts 
whose' jurisdiction  is  by  the  Principal  Act.  transferred  to  the 
High  Court  of  Justice  or  Court  of  Appeal,  and  shall,  in 
respect  thereof,  have  such  powers  and  autnorities  as  previous 
to  the  commencement  of  the  Principal  Act  were,  or  by 
general  orders  are,  vested  in  any  of  such  officers,  including 
examining  witnesses,  directing  production  of  booki^,  papers, 
and  documents,  making  separate  certificates  or  allocaturs, 
requiring  any  party  to  be  represented  by  a  separate  solicitor, 
and  to  direct  and  adopt  all  such  other  proceedings  as  could 
be  directed  and  adopted  by  any  such  officer  or  references  for 
the  taxation  of  costs,  and  taking  accounts  of  what  is  due  in 
respect  of  such  costs,  and  such  other  accounts  connected 
therewith  as  may  be  directed  by  the  Court  or  a  judge. 

26.  Where  an  account  consists  in  part  of  any  bill  of  oosts, 
the'Cour^  or  judge  may  direct  the*  taxing  officer  to  assist  in 
settling  such  costs,  not  being  the  ordinary  costs  of  passing 
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Ord.  LXV. 
Special  allow- 
ances, 23-26. 

[SpeoUlanow 

amended.] 
Applications 
(pr  time. 
Only  one  ex-   • 
tension  allowed 
unless  more 
necessary. 
Nothing  to  be 
allowed  unless 
application 
made  under 
Order  LXIV., 
r.  8. 


It  will  probably  glreatly . 


[SpeoUdaUow- 
ano6t,28.] 

Taxing  o&cers 
to  hare  all 
powers,  &c.,  of 
taxing  masters, 
&c. 


[O.O.xLr.25. 

Reference  of 
account  con- 
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Ot^.  LXV. 
Special  allow- 
ances, 26-32. 

taining  costs  to 
taxing  officer. 


[SpedAl  allow- 

.  ano6t,24.] 

Taxing  officer 
to  settle  who 
to  attend  when 
costs  come  out 
of  fond,  &c. 


[Spedalallow- 

ano6t,26.] 

Wtiere  party 
neglects  or  re- 
fuses to  bring 
in  costs  for 
taxation. 


[Spedtlallow- 
a]ioe8,26.] 

Costs  to  be 
borne  by 
another  party. 


[Special  alio  w- 
ances,  27.] 

Work,  &c.,  not 
special  ly  pro- 
vided for. 

[C.O.xLr.7, 
altered.] 

Amendments    - 
by  plaintiff. 


[C.  0.  »1.  r.  8.] 

Set-off.      . 


the  acoount  of  a  receiver,  and  the  taxing  officer,  on  receiviBg 
snch  direction,  shall  proceed  to  tax  such  costs,  and  shall 
have  the  same  powers,  and  the  same  fees  shall  be  payable  in 
respect  thereof,  as  if  the  same  had  been  referred  to  the 
taxmg  officer  by  an  order ;  and  he  shall  return  the  same, 
with  his  ooinion  thereon,  to  the  Court  or  judge  by  whose 
direction  tne  same  were  taxed. 

27.  The  taxing  officer  shall  have  authority  to  arrange  and 
direct  what  parties  are  to  attend  before  him  on  the  taxation 
of  costs  to  be  borne  by  a  fund  or  estate,  and  to  disallow  the 
costs  of  any  party  whose  attendance  such  officer  shall  in  his 
discretion  consider  unnecessary  in  consequence  of  the  interest 
of  such  partv  in  such  fund  or  estate  being  ^mall  or  remote^ 
or  sufficiently  protected  by  other  parties  interested. 

28.  When  any  party  entitied  to  costs  refuses  or  neglects 
to  bring  in  his  costs  for  taxation,  or  to  procure  the  same  to 
be  tax^  and  therebv  prejudices  any  otludr  party,  the  taxing 
officer  shall  be  at  liberty  to  certify  the  costs  of  the  other 
parties,  and  certify  such  refusal  of  neglect,  or  may  allow 
such  party  refusing  or  neglecting  a  uommal  or  other  sum  for 
such  costs,  so  as  to  prevent  any  other  party  being  prejudiced 
by  such,  refusal  or  neglect. 

29.  As  to  cqpts  to  be  paid  or  borne  by  another  .party,  no 
costs  are  to  be  allowed  which  do  not  appear  to  the  taxing 
officer  to  have  been  necessary  or  proper  for  the  attainme^it 
of  justice  or  defending  the  rights  of  the  party,  or  which 
appear  to  the  taxing  officer  to  have  been  incurred  through 
overkjaution,  negligence,  or  mistake,  or  merely  at  the  desire 
of  the  party. 

30.  As  to*  any  work  %nd  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  wnich  fees  have 
heretofore  been  allowed,  the  same  or  similar  fees  are  to  be 
allowed  fOr  such  Work  and  labour  as  have  heretofore  been 
allowed. 

31.  Where  the  plaintiff  is  directed  to  pay  to  the  defend- 
ant the  costs  of  the  cause,  the  costs  occasione'd  to  a  defend- 
ant by  any  amendment  of  the  plaintiff^s  pleadings  shall  be 
deemed  to  be  part  of  such  defendant's  posts  in  the  cause 
(except  as  to  any  fimendment  which  shall  appear  to  have 
been  rendered  necessary  by  the  default  of  such  defendant) ; 
but  there  shall  be  ideductea  from  such  c<5sts  any  sum  which 
may  have  been  paid  by  the  plaintiff  according  to  the  course 
of  the  Court  at  the  time  of  any  amendment 

32.  Where  upon  taxation  a  plaintiff  who  has  obtained  a 
judgment  with  costs  is  not  allowed  the  costs  of  any  amend- 
ment of  his  pleadings  ot\  the  ground  of  the  sanre  having 
been  unnecessary,  the  defendant's  costs  occasioned  by  such 
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amendment  shall  be  taxed,  and  the  amount  thereof  deducted     Ord.  Lxv. 
from  the  costs  to  be  paid  by  the  defendant  to  the  plaintiff.  ^     jP^'g^!!^?^" 
33.  Where  an  aetion  or  petition  is  dismissed  with  costs,  or  "^' 


a  motion  i^  refused  with    costs,  or  any  costs  are  by  any  [O.o.xLr.88.] 
general  or  special  order  directed  to  be  paid,  the  taxing  office  Action,  &c., 
may  tax  such  costs  without  any  order  referring  the  same  for  dismissed  with 
taxation,  unless  the  Court  or  a  judge  upon  the  application  of  *^^**- 
the  party  alleging  himself  to  be  aggrieved  prohibits  the 
taxation  of  such  costs. 

34.  Where  it  is  directed  that  costs  shall  be  taxed  in  case  [O.O.xLr.89.] 
the    parties  differ  about  the  same,  the  party  claiming  the  costs  to  be 
costs  shall  bring  the  bill  of  costs  into  the  office  of  the  proper  taxed  if  parties 

,  taxing  officer,  and  give  notice  of  his  having  so  done  to  the  ^^^®^* 
other  party,  and  at  any  time  within  eight  days  after  such 
notice  such  other  party  shall,  have  liberty  to  inspect  the 
same  without  fee,  if  he  thinks  fit.  And  at  or  before  the 
expiration  of  the  eight  davs,  or  such  further  time  as  the 
faxing  officer,  shadl  in  his  discretion  allow/ such  other  party 

.  shall  either  agree  to  pay  the  costs  or  signify  his  dissent 
therefrom,  and  shall  thereupon  be  at  liberty  to  tender  a  sum 
of  money  for  the  costs ;  but  where  he  makes  no  such  tender, 
or  where  the  party  claiming  the  costs  refuses  to  accept  the 
sum  so  tendered,  the  taxing  offi/ier  shall  proceed  to  tax  the 
costs ;  and  where  the  taxed  costs  shall  not  exceed  the  sum 
tendered,  the  costs  of  the  taxation  shall  be  borne  by  the 
party  claimiiig  the  costs. 

35.  Where  any*  costs  are  by  any  judgment  or  order 
directed  to  be  taxed  and  to  be  paid  out  of  any  money  or 
fund  in  Court,  the  taxing  officer  in  his  certificate  of  taxation 
shall  state  the  total  amount  of  all  such  costs  as  taxed  with- 
out any  direction  for  that  purpose  in  such  judgment  or 
order. 

36.  The  allowances  in  respect  of  fees  to  the  Conveyancing 
Counsel  of  the  Court,  and  to  -any  accountants,  merchants, 
engineers,  actuaries,  and  other  scientific  persons  to  whom 
any  question  is  referred,  shall  be  regulat^  b^  the  taxing 
officers,  subject  to  appeal  to  the  Court  or  judge,  whose 
decision  shall  be  final. 

37.  The  rules,  orders,  and  practice  of  any  Court  whose  [SpeoialaUow- 
jurisdiction  is  transferred  to  tne  High  Court  of  Justice  or     «ww,  28.] 
Court  of  Appeal,  relating  to  cpsts,  and  the  allowance  of  the  Old  mies,  &c 
fees  of  -solicitors  and  attorneys,  and  the  taxation  of  costs,  ^y^"**"*  ^^ 
existing  prior  to  the  commencement  of  the  PrincipfiJ  Act, 

'shall,  in  so  far  as  they  are  not  inconsistent  with  the  rrincipal 
Act  and  these  Bules,'  remain  in  force  and  be  applicable  to 

•  costs  of  the  same  or  analogous  proceedings,  and  to  the  allow- 
ance of  the. fees  of  solicitors  of  the  Supreme  Court  and  the 

2  b 


Costs  ont  of 
fund — certifi- 
cate to  state 
total  amount  ' 
of  costs. 


Fees  to  conrey- 
ancing  counsel 
and  scientific 
witnesses  in 
officer's  discre- 
tion. 
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Ord.  LXV. 
Special  allow* 
ancM,  37-42. 

fSpedAlaOow- 
tiie«,M» 
amended.] 

All  discre- 
tionary fees  io 
be  considered 
together  with 
nature  of 
cause,  &C. 

Fixed  sum  maj 
be  allowed  for 
judgment. 

[tpeeUlallow- 
anoei,  80, 

amended.] 

Objections  to 
taxation. 


[Speeial  allow- 
anoes,  81.] 

Reyiew  by 
officer. 


[Spedmlallow- 
anoes,  82, 

amended.] 

Review  by 
Judge. 


[Spedal  allow 
anoes,  88.] 

Eyidence. 


taxation  of  ooets  in  the  High  Conrt  of  Jnstioe  and  Court  of 
AppeaL  ^  ' 

38.-  As  to  all  fees  or  allowances  which  are  discretionarj, 
the  same  are,  unless  otherwise  provided,  to  be  allowed  at  the 
discretion  of  the  taxing  officer,  who,  in  the  exercise  of  such 
discretion,  is  to  take  into  consideration  the  other  fees  and 
allowances  to  the  solicitor  and  counsel,  if  any,  in  respect  of 
the  work  to  which  any  such  allowance  applies,  the  nature 
and  importance  of  the  cause  or  matter,  the  amount  involved, 
the  interest  of  the  parties,  the  fund  or  persons  to  bear  the 
costs,  the  ji^eueral  conduct  and  costs  of  the  proceedings,  and 
all  other  circumstances :  and  where  a  party  is  eniiUed  to  sign 
judgment  for  his  eotjfs,  ihe  taodng  officer^  in  taxing  the  eodSy 
may  allow  ajixedsumfor  the  costs  of  the  mdgm/emi. 

39.  Any  party  who  may  be  dissatisfied  with  the  allowance 
or  disallowance  by  the  taxing  officer,  in  anjr  bill  of  costs 
taxed  by  him,  of  the  whole  or  any  part  of  any  items,  may',  at 
any  time  before  the  certificate  or  allocatur  is  si^ed,  deuvd' 
to  the  other  party  interested  therein,  and  carry  in  before  the 
taxing  officer,  an  objection  in  writing  to  such  allowance  or 
disallowance,  specifying  therein  by  a  list,  in  a  sho'rt  and  con- 
cise form,  the  items,  or  parts  thereof,  objected  to,  and  ihe 
grounds  and  reasons  for  such  objections,  and  may  thereupon 
apply  to  the  taxing  officer  to  review  the  taxation  in  respect 
of  the  same. 

40.  Upon  such  application  the  taxing  officer  shall  recon- 
sider and  review  his  taxation  upon  such  objections,  and  he 
may,  if  he  shall  think  fit,  receive  further  evidence  in  respect 
thereof,  and,  if  so  required  by  either  party,  he  shall  state 
either  in  his  certificate  of  taxation  or  allocatur,  or  by  refer- 
ence to  such  objection,  the  grounds  and  reasons  of  his 
decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto. 

41.  Any  party  who  may  be  dissatisfied  with  the  certificate 
or  allocatur  of  the  taxing  officer,  as  to  any  item  or  part  of  an 
item  which .  may  have  been  objected  to  as  aforesaid,  may 
within  14  days  from  the  date  of  the  certificaie  or  allocatur,  or 
such  other  time  as  the  Court  or  judge,  or  taxing  ofjlcer,  at  the 
tims  he  signs  his  certificate  or  allocatur,  may  allow,  apply,  to 
a  judge  at  Chambers  for  an  order  to  review  the  taxation  as 
to  the  same  item  or  part  of  an  item,  and  the  judge  may 
thereupon  make  such  order  as  the  judge  may  ^Atnft  just;  but 
the  certificate  or  allocatur  of  the  taxing  officer  shall  be  final 
and  conclusive  as  to  all  matters  which  shall  not  have  been 
objected  to  in  manner  aforesaid. 

42.  Such  application  shall  be  heard  and  determined  by 
the  judge  upon  the  evidence  which  shall  have  heeik  brought 
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in  before  the  taxing  officer,  and  no  farther  evidence  shall  be 
received  npon  the  hearing  thereof,  unless  the  judge  shall 
otherwise  direct    • 

43.  When  a  writ  of  suromons  for  the  commencement  of 
.an  action  shall  be  issued  from  a  District  Begistiry^  and  when 

an  action  proceeds  in  a  District  Registry,  all  fees  *  and 
allowances,  and  rules  and  directions  relating  to  costs^  which 
would  be  applicable  to  such  proceeding  if  the  writ  of 
summons  were  issued  at  the  CerUr(d  Office,  and  if  the  action 
proceeded  in  London,  shall  apply  to  such  writ  of  summons 
issued  from  and  other  proceedings  in  the  District  Registry. 

44.  No  retaining  fee  to  counsel  shall  be  allowed  on  taxa- 
tion as  between  party  and  party. 

45.  Fees  for  conferences  are  not  to  be  allowed  in  atav 
cause  or  matter  in  addition  to  the  solicitor's  and  counsel  s 
fees'  for  drawing  and  settling,  or  perusing  any  pleading, 
affidavits,  deeds,  or  other  proceeding  or  abstracts  of  title, 
or  for  advising  thereon,  unless  it  shcdl  appear  to  the  taking 
officer  for  some  special  reason  tHat^a  conference  was  necessary 
or  proper. 

46.  In  any  case  in  which  under  Rule  12  of  this  Order  the 
scale  of  costs  in  County  Courts  is  applicable,  the  costs. of 
briefing  more  than  one  counsel  shall  not  be  allowed,  unless 
the  taxing  officer  shall,  for  special  reasons,  be  of  opinion 
that  briefing  nK)re  than  one  counsel  was  proper.     .     . 

47.  Where  the  costs  of  retaining  two  cotmsel  mav  properly 
he  allowed,  such  allowance,  may  be  made  although  both  such 
counsel  may  have  been  selected  from  the  outer  oar. 

48.  As  to  refresher  fees,  when  sxij  cause  or  matter  is-  to 
be  tried  or  heard  upon  vivd  voce  evidence  in  open  Court,  if 
tlie  trial  shall  extend  over  more  than  one  day,  and  shall 
occupy  either  on  the  first  day  only,  or  partly  on  the  first  and 
partly  on  a  soJbsequent  day  or  days,  more  than  five  hours, 
without  being  concluded,  the  taxing  officer  may  allow,  for 
every  clear  day  subsequent  to  that  on  which  the  five  hours 
shall  have  expired,  the  following  fees : — 


from  5  to  10  guineas. 
„    3to    7       „ 

„    3  to    5       ,, 


To  the  leading  counsel  • 
To  the  second,  if  three  counsel 
To  the  third,  if  three  counsel, 
or  the  second,  if  only  two     . 

The  like  allowances  may  be  made  where  the  evidence  in 
chief  is  not  taken  vivd  voce^  if  the  trial  or  hearing  shall  be 
substantially  prolonged  beyond  such  period  of  five  hours, 
to  be  so  computed  as  aforesaid,  by  the  cross-examination 

2  B  2 


Ord.  LXV. 
Special  allow- 
ances,* 42-48. 

[BpedalaUow- 
ancea,  S4 .] 

District 
registry. 


No  retaining 
fees  between' 
party  and 
party. 

Conferences. 


One  counsel 
only  aUewed 
under  Order 
LXV.,  r.  12. 


[C.0.xLr..80.J 

Two  counsel 
may  both  be 
from  outer  bar. 

Refreshers. 
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Ord.  LXV. 
Special  allorr- 
ances,  49-56. 


Briefs  where 
no  trial. 

[C.O.xLr.21.1 


Cause  struck 
out  through 
plaintiff's  de- 
fault. 


[Bireetions  to 

]CarterfH.T. 

1853, 

amended.] 

Clerk's  feet. 


of   witnesses  whose    affidavits    or    depbsitioDS  have  been 
used. 

49.  Where  a  cause  or  matter  shall  notr  be  brought  on  for 
trial  or  hearing,  the  costs  of  and  consequent  on  the-  pre- 
paration and  delivery  of  briefs  shall  not  oe  allowed  if  the 
taxing  officer  shall  be  of  opinion  that  such  costs  were 
prematurely  incurred. 

50.  Where  a  catise  or  matter  which  stands  for  trial  is 
called  on  to  be  tried,  but  cannot  be  decided  by  reason  of 
a  want  of  parties  or  other  defect  on  part  of  the  plaintiff^  and 
is  therefore  struck  out  of  the  paper^  and  the  same  cause  is 
again  set  down,  the  defendant  shall  be  allowed  the  taxed 
costs  occasioned  by  the  first  setting  down,  although  he  does 
not  obtain  the  costs  of  the  cause  or  matter. 

51.  The  following  fees  are  to  be  allowed  to  counsel's 
clerks: — 


Upon  a  fee  under  5  guineas   • 
5  guineas  and  under  10  guineas  • 
10  guineas  and  under  20  guineas 
20  guineas  and  under  30  guineas 
30  gaii]ieas  and  imder  50  guineas 
50  guineas  and  upwards,  per  cent. 
On  consultations,  senior's  clerk 
.On  consultations,  junior's  clerk    • 
On  conferences 
On  retainers  (where  allowed)  : — 
General  retainer        .  •       •    *     . 
Common  retainer 


£     8, 

d. 

0    2 

6 

0    5 

0 

0  10 

0. 

e  15 

0 

1    0 

0 

2  10 

0 

0    5 

0 

0    2 

6 

0    5 

0 

0  10 

6 

0    2 

6 

Counsel's  sig- 
nature for  fees. 

Office  copies  of 
affidavit  when 
unnecessary. 

Office  copy  of 
affidavit  of 
documents  un- 
necessary. 

Taxing  officer 
may  deal  with 
neglect,  &c.^ 
causing  ex- 
pense, before 
him. 


Costs  out  of 
fund. 

Taxing  officer 
may  <Orect 
client  to  be 


52.  No  fee  to  counsel  shall  be  allowed  on  taxation- unless 
vouched  by  bis  signature. 

53.  In  cases  in  which  an  original  affidavit  can.be  used, 
and  to  which  Order  XXXVIII,,  Kule  15,  applies,  it  shall 
not  be  necessary  to  take  an  office  copy. 

54.  It  shall  not  be  necessary  to  take  an  office  copy  of  an 
affidavit  of  discovery  of  documents,  and  the  copy  delivered 
by  the  party  filing  it  may  be  used  as  against  such  party. 

55.  Where,  in  proceedings  before  the  taxing  officer,  any 
party  is  guilty  of  neglect  or  delay,  or  puts  any  other  party 
to  any  unnecessary  or  iniproper  expense  relative  to  such 
proceedings,  the  taxing  officer  may  direct  such  party  or  his 
solicitor  to  pay  such  costs  as  he  may  think  proper,  or  deal 
with  them  under  Begulation  21. 

56.  Where  in  any  cause  or  matter  any  bill  of  costs  is 
directed  to  be  taxed  for  the  purpose  of  beii^  paid  or  raised 
out  of  any  fund  or  property,  the  taxing  officer  may,  if  he 
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shall  consider  there  is  a  reasonable  gronnd  for  so  doing, 
require  the  solicitor  to  deliver  or  send  to  his  clients,  or  any 
of  them,  free  of  charge,  a  copy  of  such  bill,  or  any  part 
thereof,  previously  to  such  officer  completing  the  taj^ation 
thereof,  accompanied  by  any  statement, .  such  officer  may 
direct,  and  by  a  letter  informing  sucli  client  that  the  bill  of 
costs  has  been  referred  to  the  taxing .  officer,  giving  his 
.  name  and  address  for  taiuttioD,  and  will  be  'proceeded  with 
at  the  time  the  officer  shall  have  appointed  for  this  purpose, 
and  such  officer  may  suspend  the  taxation  for  such  time  as 
he  may  consider  reasonable. 

57.  The  taxing  officer  shall  iiave  power  to  limit  or  extend 
the  time  for  any  proceeding  before  him,  and  where,  by  any 
general  order,  or  any  order  of  the  Court  or  a  judge,  a  time 
IS  appointed  for  any  proceeding  before  or  by  a  taxing  officer, 
unless  the  Court  or  judge  shall  otherwise  direct,  such  officer 
shall  have  power  from  time  to  time  to  extend  the  time  ap- 
pointed upon  such  terms  (if  any)  as  the  justice  of  the  case 
may  reauire,  and  although  the  application  for  the  same  is 
not  maae  until  after  the  expiration  of  the  time  appointed, 
it  shall  not  be  necessary  to  make  a  certificate  or  order  for 
this  purpose,  unless  required  for  any  special  purpose. 

58.  Every  bill  of  costs  which  dhall  be  left  for  taxation 
shall  be  indorsed  with  the  name  and  address  of  the  solicitor 
by  whom  it  is  so  left,  and  also  the  name  and  address  of  the 
solicitor,  if  any,  for  whom  he  is  agent,  including  any  solicitor 
who  is  entitled  or  intended  to  participate  in  the  costs  to  be 
so  taxed.  • 


0rd.LXV/ 

Special  allow- 

aoccB,  56-58. 

Ord.  LXVL, 

rr.  1-3. 


served  with 
bill,  notice  of 
taxation,  &c 


Taxing  officer 
may  generally 
limit  or  extend 
time. 


Bill  of  costs  to 
be  endorsed 
with  solicitor's 
name  and 
address. 


OKDEK  LXVr. 


NoTicaBS,  Printing,  Paper,  Copies,  Office  Copies, 
Minutes,  &o. 

1.  All  notices  required  by  these  Rules  shall  be  in  writing, 
unless  expressly  authorized,  by  the  Court  or  a  judge  to  be 
giyen  orally. 

2.  All  accounts,  copies,  find  papers  left  at  Chambers,  shall 
be  written  upon  foolscap  paper,  bookwise,  unless  the  nature 
of  the  document  renders  it  impracticable. 

\B.  Proceedings  required  to  be  printed  shall  be  printed  on 
cream  wove  machine  drawing  foolscap  folio  paper  19  lbs. 
per  mill  ream,  or  thereabouts,  in  pica  type  leaded,  with  an 


1008.  {M.  r. 

Notices  to  be 
in  writing. 

1004. 

[Bag.  17  Ang. 

1867.] 

Form  of  ac- 
counts, &c. 

1006.  [l7i.  r. 

Printed  pro- 
ceedings. 
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Ord.  LXVL, 
rr.  3-7. 

1006.  [l7i.  r. 

Affidavits. 

1007.  [B.  8.  0. 
(Cofts)  0. 1.] 

Depositions. 

1008.  [B.  8.  0. 
(OiNrti)  0.  n.] 

When  last  two 
preceding  roles 
not  to  apply. 

1009:[B.8.C. 
(Oorte)  0.  v.] 

Regulations 
for  printing. 


[B.  8.  0.  ▼.  l.:| 
Party  to  print 

[B.  8.  0.  ▼.  2.] 

Officer  to  de- 
liyer  copy. 

[B.  8.  C.  ▼.  8.] 
Furnishing 
printed  copies. 


[B.  8.  g  ▼.  i.1 

Client  to.be 
credited  with 
amount. 

[B.  8.  C.  ▼.  6.] 

No  charge  for 
written  copy. 


[B.  8.  0.  ▼.  6.] 

Printed  copy 
to  be  left  with 
officer  to  be 
marked  as 
office  copy. 


inner  margin  about  three  quarterd  of  tin  inch  wide,  and  an 
outer  margin  about  two  inches  and  a  half  wide. 

4.  Any  affidavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript. 

5.  Where  any  written  deposition  of  a  witness  has  been 
filed,  such  deposition  shall  be  printed,  unless  otherwise 
brdered.  * 

6.  The  Bules  of  Court  as  to  printing  depositions  and 
affidavits  to  be  used  on  a  trial  shall  not  apply  to  depositions 
and  affidavits  which  have  previously  been  used  upon  any 
proceeding  without  having  been  printed. 

7.  Where^  pursuant  to  these  Boles,  any  pleading,  notioe^ 
special  case,  petition  of  right,  deposition,  or  affidavit  is  to  be 
printed,  and  where  any  printed  or  other  office  copy  of  any 
such  document  is  to  be  taken,  the  following  regulations  shall 
be  observed : 

(a.)  The  party  on  whose  behalf  the  deposition  or  (tffidavit 
is  taken  and  filed  is  to  print  the  same  in  the  manner 
provided  by  Rule  8  of  this  Order : 

(h.)  To  enable  the  party  printing  to  print  any  deposition 
or  affidavit,  the  officer  with  whom  it  is  filed  shall 
on  demand  deliver  to  such  party  a  copy  written  on 
draft  paper  on  one  side  only : 

(o.)  The  jarty  printing  shall,  on  demand  in  writing, 
furnish  to  any  otner  party  any  number  of  print^ 
copies,  not  exceeding  ten,  upon  payment  tnerefor 
at  the  rate  of  Id.  per  folio  for  one  copy  and  ^.  per 
folio  for  every  other  copy : 

(d.)  As  between  a  solicitor  delivering  any  printed  copies  and 
his  client,  credit  shdU  he  given  hy  the  solicitor  for 
the  whole  amount  payable  by  any  other  party  for 
such  printed  copies : 

{e.)  The  party  entitled  to  be  furnished  with  a  print  shall 
not  be  allowed  any  charge  in  respect  of  a  written 
copy,  unless  the  Court  or  a  judge  shall  otherwise 
direct : 

(J.)  Except  as  provided  hy  Order  LF.,  Bvle  48,  the  party 
by  or  on  whose  behalf  any  deposition,  affidavit,  or 
certificate  is  filed  shall  leave  a  copy  with  the 
officer  with  whom  the  same  is  filed,  who  shall 
examine  it  with  the  original  and  mark  it  as  an 
office  copy ;  such  copy  shall  be  a  copy  printed  as 
above  provided  where  such  deposition  or  affidavit 
is  to  be  printed  : 
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{g.)  The  party  or  solicitor  who  has  taken  any  printed  or    ^^•^^^^^•> 

written  office  copy  of  any  deposition  or  affidavit  is   — 

to  produce  the  same  upon  every  proceeding  to  ^i/uctionon'' 
which  the  same  relates :  proceedings. 

(A.)  Where  any  party  is  entitled  to  a  copy  of  any  deposi- .  [b.  8.  C.  ▼.  8.] 
tion,  amdavit,  proceeding,  or  document  fileSi  or  Furnishing 
prepared  by  or  on  behalf  of  another  party,  which  written  copies. 
IS  not  required  to.be  printed,  such  copy  shall  be 
furnished  by  the  party  by  or  on  whose  behalf  the 
same  has  been  filed  or  prepared : 

(».)  The  party  requiring  any  such  copy,  or  his  solicitor,  is  [B.  8._C.  ▼.  9.] 
to  make  a  written  application  to  the  party  by  Application  for 
whom  the  copy  is  to  be  furnished,  or  his  solicitor,  ^P*®*- 
with'  an  undertaking  to  pay  the  proper  charges, 
and  thereupon  such  copy  is  to  be  made  and  ready 
to  be  delivered  at  the  expiration  of  twenty-four 
hours  after  the  receipt  of  such  request  and  under- 
taking, or  vvitbin  such  other  time  as  the  Court  or  a 
*  judge  may  in  any  case  direct,  and  is  to  be  furnished 
accordingly  upon  demand  and  payment  of  the 
proper  charges : 

(/)  In  the  case  of  an  ea;  pwrte  application  for  an  injunction  C^-  8.  c.  ▼.  lo.] 
or  writ  of  ne  exeat  regno,  the  party  making  such  Affidavits  in 
application  is  to  furnish  copies  of  the  afficjavits  ^tb^'^^^^' 
upon  which  it  is  granted,  upon  payment  of  the      ^"^^ 
prouer  charges  immediately  upon  the  receipt  of 
such  written  request  and.  undertaking  as  aforesaid, 
or  within  such  time  as  may  be  speciHed  in  such 
request,  or  may  have  been  directed  by  the  Court 
or  a  ludge : 

(A.)  It  shall  be  stated  in  a  note  at  the  foot,  of  every  affi-  .[B.8.C.V.  li.] 
davit  filed  on  whose  behalf  it  is  so.  filed,  and  such  Affidavits  to 
note  shall  be  printed  on  every  printed  copy  of  an  g*^®  ^^  ^^^^ 
affidavit  or  set  of  affidavits,  and  copied  on  every 
office  copy  and  copy  furnished  to  a  p^trty : 

(Z.)  The  name  and  address  of  the  party  or  solicitor  by  [B.  8.0.  ▼.12.] 
whom   any  copy  is  furnished  is  to   be  indorsed  Name  and 
thereon  in  like  manner  as  upon  proceediugs  in  address  of 
Court,  and  such  party  or  solicitor  is  to  be  answer-  J^tor^  ^^  ^  *" 
able  for  the  same  being  a  true  copy  of  the  original, 
or  of  an  office  copy  of  the  original,  of  which  it 
purports  to  be  a  copy,  as  the  case  may  be : 

{m.)  The  folios  of  all  printed  and  written  office  copies,  and  [B.  8.  c.  ▼.  18.] 
copies  delivered  or  furnished  to  a  party,  shall  be  Folios  and 
numbered  consecutively  in  the  margin  thereof,  and  ^"^'"g- 
such  written  copies  shall  be  written  in  a  neat  and 
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Ord.  LXVI., 

rr.  7-9. 
Ord.  LXVU., 

rr.  1,  2. 

[B.B.C.V.14.] 

Neglect  to 
furnish  copy. 


[B.S.C.V.15.] 

Where  Court 
orders,  printing 
it  may  direct 
how  cost  to  be 
borne. 


1010.  [A.  O.B. 
1809, 160.] 

Minntes  in  Ad- 
miralty 
actions. 

1011.  [A.  O.B. 
1869, 161.] 

Minnte  booic. 


liegible  manner  on  the  same  paper  as  ia  the  case  of 
printed  copies :  •  ^ 

(n.)  In  case  any  party  or  poh'citor  who  shall  be  required' 
to  furnish  any  such  written  copy  as  aforesaid  shall 
either  refuse  or,  for  twenty-four  hours  from'  the 
time  when  the  application  for  such  copy  has  been 
made,  neglect  to  furnish  the  same,  the  person  by 
whom  such  application 'shall  be  made  shall  be  at 
liberty  to  procure  an  office  copy  from  the  office  in 
which  the  original  shall  haye  been  filed,  and  in 
such  case  no  costs  shall  be  payable  t(J  the  solicitor 
so  making  default  in  respect  of  the  copy  so  applied 
for:         • 

{o.)  "Where,  by  any  order  of  the  Court  (whether  of  appeal 
or  otherwise)  or  a  judge,  any  pleading,  evidence,  or 
other  document  is  ordered  to  be  printed,  the  Court 
.  or  judge  may  order  the  expanse  of  printing  to  be 
borne  and  allowed,  and  printed*  copies  to  be  fur- 
nished by  and  to  such  parties  and  upon  such  terms 
as  shall  be  thought  fit. 

8.  On  filing  any  instrument  or  (document  in  Admiralty.- 
actions^  the  soUeitar  shall  state,  in  writing,  on  a  printed  form 
called  a  minute,  to  be  obtained  in  the  Admiralty  Begistry, 
the  nature  of  the  instrument  or  document  filed,  and  the  date 

•of  the  filinff  thereof. 

9.  In  Admiralty  actions  a  record  of  all  such  minutes  as  in 
the  last  preceding  Rule  mentioned,  and  of  all  actions  com- 
menced and  •appearances  'entered,  and  of  all  orders  of  the 
Court,  shall  be  entered  in  a  book  to  be  kept  in  the  Admi' 
rdUy  Registry,  called  the  **  Minute  Book." 


1012.  . 

Orders  may  be. 
served  by 
shewing  office 
copy  instead  of 
original  order. 


•     •  ORDER  LXVII. 

.  I  Sebvice. OP. Orders,  &o.- 

I  1.  Except  in  the  case  of  an  order  for  attachment,  it  shall- 
not  be  necessary  to  the  regular  service  of  an  order  that  the 
original  order  he  shown  if  an  office  copy  of  it  be  exhibited. 

This  follows  the  Chancery  practice.  (DanielFs  Ch.  Pr.  6th  ed. 
p.  878.)  It  is  opposed  to  the  Common  Law  practice,  which  was  that 
the  original  must  be  shewn  to  the  party  at  the  time  the  copy  is  de- 
livered to  hinL    (Archbold's  Pr.,  13th  ed.  p.  176.) 


10l8.ro.O.  iii.       2.  AH  writs,  notices,  pleadings,  orders,  summonses,  war- 

iflft'iftfi w  t'  ^^^^^>  *^^  other  documeats,  proceedings,  and  written  com- 

*         '   •  munications,  in  respect  of  which  personad  service  is.not  requi' 
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Ord.  LXVIL, 
rr.  2-7. 

ameod^.] 

(Service  by 
leaving  docu- 
ment at 
address. 


1014. 

Notices  from 
offices  of 
Supreme  Court 
sufficiently     . 
serred  by  post. 

1016.  [xiz,  6, 

and  rr.  165, 

166,  H.  T. 

1868, 

amended.]  * 

Service  where 
no  appearince 
or  address  for 


^ite,  shall  be  suflSciently  served  if  left  mthin  the  prescribed 
hov/rSy  at  the  address  for  service  of  the  person  to  be  served  as 
defined  by  Orders  IV.  and  XIl.^  with  any  person  resident  at 
or  belonging  to  such  place. 

This  rule  follows  the  Chancery  Cons.  Ord.  m.,  rr.  4,  6,  and  rr.  165, 
166,  EL  T.  1853.  Service  of  a  notice  or  rule  by  putting  it  under  the  door 
Qi  an  attorney's  office  was  held  to  be  insufficieniwithout  some  evidence 
it  had  duly  come  to  hand.    (BurdeU  v.  Leuns,  7  C.  B.  N.  S.  791.) 

3.  Notices  sept  from  any  oflSce  of  the  Supreme  Court  may 
be  sent  by  post ;  and  the  time  at  which  the  notice  so  posted 
would  be  delivered  in  the  ordinary  course  of  post  shall  be 
considered  as  the  time  of  service  thereof,  and  the  posting 
thereof  shall  be  a  sufficient  service. 

4.  Where  no  appearance  has  been  entered  for  a  party,  or 
where  a  party  or  his  solicitor,  as  the  case  may  be,  has  omitted 
to  give  an  address  for  service  as  required  by  Orders  ly.  and 
Xll.f  dU  writs,  notices,  pleadings,  orders,  summonses,  war- 
rants, and  other  documents,  proceedings,  and  written  com- 
mmfUcations  in  respect  of  which  personal  service  is  not  requi- 
site may  be  served  by  filing  them  with  the  proper  ofiGicer. 

This  rule  has  probably  beeh  framed  to  meetall  classes  of  documents 
and  set  at  rest  the  question  raised  in  Morion  v.  Miller,  8  (C.A.)  Ch.  D. 
616,  as  to  what  was  to  be  included  in  the  words  "  every  pleeuiing  or 
other  document,"  in  Ord.  XIX.,  r.  6. 

5.  Where  personal  service  of  any  writ,  notice,  pleading, 
order,  summons,  warrant,  or  other*  document,  proceeding,  or 
written  communication  is  required  by  these  Bules  or  other- 
wise, the  service  shall  be  effected  as  nearly  as  may  be  in  the 
manner  prescribed  for  the  personal  service  of  a  .writ  of 
summons.   . 

6.  Where  personal  service  of  any  writ,  notice,  pleading, 
summons,  order,  warrant,  or  other  document,  proceeding,  or 
¥rritten  communication  is  required  by  these  Bules  or  other- 
wise, and  it  is  made  to  appear  to  the  .Court  or.  a  judge  that 
prompt  personal  service  cannot  be  effected,  the.  Court  or 
judge  may  make  such  order  for  substituted  or  other  service, 
or  for  the  substitution  of  notice  for  service  by  letter,  public 
advertisement,  or  otherwise,  as  may  be  just. 

Thia  rule  was  probably  drawn  to  meet  such  cases  as  Hunt  v.  Austin, 
Ex  parte  Mason,  9  Q.  B.  B.  598 ;  51  L.  J.  Q.  B.  455,  where  thQ  defend- 
ant was  evading  service. 

7.  Where  q  party  after  having  sued  or  appeared  in  person   ioi8.  [r.  167, 
has  given  notice  in  writing  to  the  opposite  party  or  his  soli-     S*  T.  1S63, 
citor,  through  a  solicitor,  that  such  solicitor  is  authorised,  to  Notke'by^ '' 
act  in  the  cause  or  matter  on  his  behalf,  all  writs,  notices,  party  who  has 

begun  action 


1016. 

Personal  ser- 
Yice  to  be 
effected  like 
service  of  writs 
of  summoni. 

1017. 

Substituted 
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Ord.  Lxvn., 

rr.  7-14. 

Ord.  LXVm., 

r.  1. 

in  person  of 
appointment  of 
solicitor. 
1019.[0.0.iii. 
r.7, 
amended.] 

Service  on  per- 
son who  is  not 
a  party. 

1080.  [0.0.x. 

r.  8;  0.0. 

zzviii  r.  8.] 

Affidavits.  • 


1081.[A.0.B. 
1859,  leg.] 

Issue  of  sealed 
instruments. 

1022.  [A.  O.B. 
1869,  166, 

amended.] 
Twelve  months 
for  service. 
102S.[A.0.B. 

1869,  167.] 
Sunday,  &c. 

1024.  [A. O.B. 
1869, 168.] 

Service  by 
marshal. 

1026.  [A.  C.B. 
1869, 172.]. 

Verification  of 
service. 


pleadings,  summonses,  orders,  warrants,  and  other  documents, 

Sroceedings  and  written  wmmvmcaiions'Yi]Ach  ought  to  be 
eliyered  to  or  served  upon  the  party  on  whose  behalf  the 
notice  is  given  shall  thereafter  be  delivered  to  or  served  upon 
such  solicitor. 

8.  Where  a  person  who  is  not  a  party  appears  in  any  pro- 
ceeding either  before  the  Court  or  in  Chambers,  service 
upon  the  solicitor  in  London  by  whom  such  person  appears, 
whether  such  solicitor  act  as  princi'pal  or  agent,  snail  be 
deemed  good  service  except  in  matters  rec^uiring  personal 
service, 

9.  Affidavits  of  service  shall  state  when,  where,  and  how 
and  by  whom,  such  service  was  effocted. 

II  Admiralty  Actions. 

10.  Every  instrument,  under  the  seal  of  the  Court,  and 
prepared  in  the  Admiralty  Begistry,  shall  he  issu^  on  a 
notice  filed  by  the  solicitor  applying  for  the  same,  and  shall 
bear  date  on  the  day  on  which  it  is  issued. 

11.  Every  instrument  shall  be  served  within  tu>elve 
months  from  the  day  on  which  it  bears  date,  otherwise  the 
service  thereof  shall  not  be  valid, 

12. .  ^o  instrument  except  a  warrant  shall  be  served  on  a 
Sunday,  Good  Friday,  or  Christmas  Day. 

13.  Every  warrant  or  other  instrument  required  to  be 
served  by  the  marshal  shall  be  left  by  the  solicitor  taking 
out  the  same  with  a  notice  in  the  Admiralty  Begistry.    ' 

14.  The  service  of  any  instrument  by  the  marshal  shall 
be  verified  by  his  certificate.  The  service  of  any  instrument 
by  a  solicitor,  his  clerk  or  agent,  shall  be  verified  by  an 
affidavit. 


OBDEE  LXVIII. 

Application  op  Roles  in  Crown  Bevenue  and 
Matbimoniaii  Cases* 

1026.  [ixii.  1.]  1.  Subject  to    the  provisions  of  this  Order,  nothing   in 

Nothing  to  these  Rules,  save   as  •  expr^y  provided,  shall    afiect    the 

affect  proceed-  procedure  or  4>rft<5tiee  in  any   of  the  following  causes  or 

'°«'^^  matters:— 

Criminal,    *  (a.)  Criminal  .proceedings  ; 

Crown  side  (J.)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 

Q-  fi-  Division ; 
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Ord.  LXVIII^ 

rr.  1-4. 

Ord.  LXIX., 

r.  1. 

Revenne, 

and  Divorce, 
&c.,  causes. 

1027. 
[LXn.2,8,4, 

amended.] 
How  far  orders 
to  apply  to 
aboye-men- 
tioned  proceed* 
ings. 


{e.)  Proceedings  on  the  Beyenue  side  of  the  Queen^B  Bench 
Division ; 

(i.)  Proceedings  for  Divorce  or  other  Matrimonial  Causes. 

2.  The  following  Orders  shall,  as  far  as  they  are  appli- 
cablcy  apply  to  all  civil  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division,  including  mandamus  and  prohibi- 
tion, and  also  to  quo  warranto,  and  to  all  proceedings  on  the 
Bevenue  side  of  tne  saiSi  Division ;  namely, — 

(a.)  Order  XXVIIL  (Amendment) ; 
(h.)  Order  XXXIV.  (Special  case) ; , 
(c.)  Ordet  XXXVIII.  {Affidavtis); 
(d.)  Order LII  (Motions); 
(e.)  Order  LVIII.  (Appeals) ; 
(/)  Order  iZZF.  (Time); 
Q.)  Order  LXV.  (Costs)  ; 
a.)  Order  LXVI  (Notices,  &c.) ; 
u.)  Order  LXX,  (Non-compliance) ; 
Provided,  that  Order  LVIII.  shall  not  apply  to  quo  war- 
ranto. 

3.  Where  pleadings  in  prdhibition  are  ordered,  the  plead-        1028. 
ings  and  subsequent  proceedings,  including  judgment  and  Pleadings  in 
assessment  of  damages,  if  any,  shall  be,  as  nearly  as  may  be,  prohibition. 
the  same  as  in  an  ordinary  action  for  damages. 

Pleadings  are  not  now  necessary  for  an  appeal  in  prohibition  (Ser- 
jeant V.  Dale,  2  Q.  B.  D.  569 ;  Toomer  v.  London^  Chatham  &  Dover 
Railway  Co.,  2  Ex.  D.  458)  where  no  facts  are  in  dispute  and  the  ques- 
tion is  one  of  law.    (Martin  v.  Mackonochie,  8  Q.  B.  D.  783.) 

4.  Affidavits  used  in  applications  on  the  Crown  side  of  the  I       1089. 
Queen*s  Bench  Division  shall  be  intituled  in  the  Queen's!  Affidavits  used 

Bench  Division.  |onCrownside 

of  Q.  B. 


,  ORDER  LXIX. 

Arrest  of  Defendant  under  s.  6  of  the  Debtors  A(5t, 

1869. 

1.  An  order  to  arrest  under  the  6th  section  of  the  Debtors 
Act,  1869  (which  shaU  be  in  the  Form  No.  31  in  Appendix  K., 
with  such  variations  as  circumstances  may  require),  shall  be 
made  upon  affidavit  and  ace  parte ;  bnt  the  defendant  may 
at  any  time  after  arrest  apply  to  the  Court  or  a  judge  to 
rescind  or  vary  the  order  or  to  be  discharged  from  custody, 
or  for  such  other  relief  as  may  be  just. 

To  obtain  an  arrest  under  s.  6  the  applicant  must  state  that  there 
i&  pK^ble  cause  for  believing  the  defendant  is  aboat  to  quit 
Engluid.  There  is  no  substantial  difference  between  these  rules  and 
those  of  Michaehnas  Term,  1869. 


loaa  [r.  6, 

lI.T.18e9.] 

Application  on 
affidavit  and 
ex  parte. 

Ap'plicatipn  to 
discharge,  &c., 
at  any  time. 
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Ord.  LXIX., 

rr.  2-7. 
Ord.LXX.,r.l. 

1081.  [r.e, 
1I.,T.  1869J 

Form  of  order 
to  arrest. 
SberiflPs  fees. 

1082.  [r.  7, 

X.  T.  isee, 

'  amended.] 
Security. 


1088.fr.  8, 
X.  T.  1869.] 

Control  of 
Court. 

1084.  [r.  9, 
X.  T.  1809.] 

CostT  "" 

1085.  [r.  10, 
X.  T.  1869.] 

Receipt  or  cer- 
tificate and 
release. 


1086.  [r.  11, 
X.  T.  186$.] 

Indoriement  of 
arrest. 


2.  An  order  to  arrest  shall  before  delivery  to  the  sheriff 
be  indorsed  with  the  plaintiff's  address  for  serviee  as  required 
hy  Order  IV.,  Btdes  1  ana  2.  Concurrent  orders  may  be 
issued  for  arrest  in  different  counties.  The  sheriff  or  other 
officer  executing  the  order  shall  be  entitled  to  the  same  fees 
as  heretofore. 

3.  The  security  to  be  given  by  the  defendant  may  be  a 
deposit  in  Court  of  the  amount  mentioned  in  the  order,  or 
a  bond  to  the  plaintiff  by  the- defend jint  and  two  sufficient; 
sureties  (or  with  the  leave  of  the  Cowrt  or  a.  judge  either  one 
surety  or  more  than  two),  or,  with  the  plaiptiflTs  consent,  any 
other  form  of  security.  The  plaintiff  may,  within  four  days 
after  receiving  particulars  of  the  names  and  addresses  of  the 
proposed  sureties,  give  notice  that  he  objects  thereto,  stating 
in  the  notice  the  particulars  of  his  objections.  In  such  case 
the  sufficiency  of.  the  security  shall  be  determined,  by  a 
master  who  shall  have  power  to  award  costs  to  either  party. 
It  shall  be  the  duty  of  the  plaintiff  toobtaia  an  appoint- 
ment for  that  purpo8e,'and  unless  he  do  so  within  four  days 
alter  giving  notice  of  objection|»the  security  shall  be  deemed 
sufficieot. 

4.  The .  money  deposited,  and  the  security,  and  all:  pro- 
ceedings thei'eon,  shall  be  subject  to  the  order  and  control 
of  the  Court  or  a  judge. 

5.  Unless  otherwise  ordered,  the  costs  of  and  incidental 
to  an  ofder  of  arrest,  shall  be  costs  in  the  cause. 

.  6.  .Upon  payment  into  Court  of  the  amount  mentioned 
in  the  order,  a  receipt  shall  be  given ;  and  upon  receiving 
the  bond  or  other  security,  a  certificate  to  that  effect  shall 
be  given,  signed  or  attested  by  the  plaintiff's  solicitor  if  he 
have  onCy  or  hy  the  plaintiffs  if  he  sue  in  person.  The  delivery 
ol  such  receipt  or  a  certificate  to  the  sheriff  or  other  officer 
executing  tj^  order,  shall  entitle  the  d)&fendant  to  be  dis- 
cBarged  out  of  cust^ody. 

7.  The  sheriff  or  other  officer  named  in  an  order  to  arrest 
shall,  within  two  days  after  the  arrest,  indorse  on  the  order 
the  true  date  of  such  arrest. 


ORDER  LXX. 

Effect  of  Non-Compliance. 

1087.  nix.  1,        !•  Non-compliance  with  any  of  these  rules,  or  with  any 

amended.]  '    rvlc  of  practice  for  the  time  being  in  force,  shkll  not  render 

Proceedings       any  procecdiDgs  void  unless  the  Court  or  a  judge  shall  so 

not  to  be  yoid, 
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direct,  but  such  proceedings  may  be  set  aside  either  wholly  „[  1-4.  ' 
or  in  part  as  irregular  or  amended,  or  otherwise  dealt  with  Ord.  LXXL, 
in  such  manner  and  upon  such  terms  as  the  Court  or  judge 


,  .    ,    «  but  liable  tp  be 

shall  think  fit.  set  aside  or 


amended. 

2.  No  application  to  set  aside  any  proceeding  for  irre-    108$.  [r.  ij|^6, 
ffularity  shall  be  allowed  unless  made  within  reasonable    .^^T-^?*^'] 

.  -A     1  1.1^1  *       •'      ^         Application 

time,,  nor  if  the  party  applying  has  taken  any  fresh  step  within  reason- 
after  knowledge  of  the  irregularity.  ***^®  '*™®- 

1089.  [r«  180, 
8.  Where  an  appUeation  is  made  to  set  aside  proceedinga    e.  t.  1868, 

for  irregularity,  the  several  objections  intended  to  be  insisted  ob'^tlol^to 
upon  shall  be  stated  in  the  summons  or  notice  of  motion. '         be  suted  in 

notice. 

4.  When  a  summons  is  taken  otUto  set  aside  any  process  or   loio.  [r.  187, 
proceeding  for  irregularity  with  costs,  and  the  summons  is  •  ^'J^'^JJJ?' 
dismissed  generally  without  any  special  direction  as  to  cOsts,  Dismissed 
it  is  to  be  understood  as  dismissed  with  costs. 


sommons 
carries  costs. 


OKDEB  LXXI. 

Intebprbtation  of  Terms. 

1.  The  provisions  of  the  100th  pection  of  the  Principal  1041. [ixiiii. 
Act  shall  apply  to  these  rules.  amended.! 

In  the  construction  of  these  rules,  unless  there  is  any-  ltt*«rpr«t»*»on. 
thing  in  the  subject  or'  context  repugnant  thereto,  the 
.several  words  hereinafter  mentioned  or  referred  to  shall 
have  or  include  the  meanings  folio vving  : — 

**  Originaivng  Summons     means  a  summons  hy  which  pro- 

ceedings  are  commenced  without  writ : 
"  Person  '*  includes  a  body  oocporate  or  politic : 
'^  Probate  actions"  ioclnde  actions  and  other  matters 
relating  to  the  grant  or  recall  of  probate  or  of  letters 
•  •  of  administration  other  than  common  form  business : 
"  Proper  officer''  means  an  officer  to  be  ascertained  as 
follows  : — 
(a.)  Where  any  duty  to  be  discHareed  under  the  Acts 
or  these  Rules  is  a  duty  which  has  heretofore 
been  discharged  by  any  o£Scer,  such  officer  shall 
continue  to  be,  the  proper  officer  to  discharge  the 
same: 
(hi)  Where  any  new  duty  is  under  the  Acts  or  these 
Eules  to  be  discharged,  the  proper  officer  to  dfs-* 
charge  the  same  shall  be  such  officer  as  may 
from  time  to  time  be  directed  to  discharge  the 
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Ord.  LXXI., 
rr.  1,  2. 

Ord.  LXXIL, 
rr.  1-3. 


[lxiiL2.] 

rc.  0.  Prelim. 
0.  r.  10] 


[lxiii.l, 
amended.] 


[lxiiL2.]  * 

1042. 

rc.  0.  Prelim. 

0.  r.  10.] 

Sipgnlar  to 
include  plural, 
and  plural 
singular. 


1048. 

Annulled 
orders  not 
impliedlj  ne- 
vived. 

1044. 

Present  pro- 
cedure and 
practice  pre- 
served. 

1046. 

Vacancy  in 
offices  of  Lord 
Chancellor  or 
Lord  Chief 
Justice. 


same,  in  the  case  of  an  officer  of  the  Supreme 
Court,  or  the  High  Court  of  Justice,  or  the  Court 
of  Appeal,  not  attached  to  any  Division,  by  the 
Lord  Chancellor,  and  in  the  case  of  an  officer 
attached  to  any  Diyision,  by  the  President  of  the 
Division,  and  in  the  case  of  an  officer  attached  to 
any  judge,  by  such  judge : 
^'  Master  "  means  a  Master  of  the  Supreme  Court  of  Judi- 
cature : 
**  Eeceiver,"  includes  consignee  or  manager  appointed  by  or 

vmder  an  order  of  the  Cotirt ;      .     .       . 
"  Taxing  Officer "  means  Taxing  Master  in  the  Chancery 
IHmsion,  and  the  Master  or  person  whose  duty  it  is 
to  tax  the  costs  to  he  taxed  in  the  other  Divisions  re- 


"  The  Principal  Act"  means  the  Supreme  Court  of  Judicor 

ture  Act,  1873 : 
**  The  Acts  "  means  the  Supreme  Court  of  Judicature  Acts, 

i873  to  1879,  the  Appellate  Jurisdiction  Act,  1876, 

and  the  Supreme  Court  of  Judicature  Act,  1881. 
'"  Central  Office  "  means  the  Central  Office  of  the  Supreme 

Court  of  Judicature. 
2.  In  these  Rules,  unless  rqmgnant  to  the- context,  the  sin- . 
lar  number  shall  include  the  plural,  and  the  plural  num- 
ir  shall  include  the  singular. 


ORDER  LXXIL 
Genebal  Bules. 

1.  No  Order  or  Rule  annulled  by  any  former  Order  shall 
be  revived  by  any  of  these  Bules,  unless  expressly  so 
declared.* 

2.  Where  no  othei  provision  is  made  by  the  Acts  or 
these  Bules,  the  present  procedure  and  practice  remain  in 
force. 

8.  During  the  period  of  any  vacancy  in  the  office  of  Lord 
Chancellor,  and  when  the  Great  Seal  is  not  in  Commission, 
these  Bules  shall  operate  as  if  wherever  the  words  "Lord 
Chancellor"  are  used,  the  words  "Lord  Chief  Justice  of 
England  "  were  used  ;  and  during  the  period  of  any  vacancy 
In  the  office  of  Lord  Chief  Justice  of  England,  as  if  wherever 
the  words  **Lord  Chief  Justice  of  England"  are  used  the 
words  **  Lord  Chancellor"  were  used. 
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APPENDIX  A. 


A.D.  1883. 


PART  L 

FORMS  OF  WRITS  OF  SUMMONS,  &c. 
General  Fobh  of  Writ  of  Summons. 
No.  1. 
18    .    [Here  put  ihe  letter  arid  number,'] 
In  the  High  Court  of  Justice.  Between  A,B.  Plaintiff, 

Division.  and 

C7.i).  and -&.i^.  Defendants. 

ViCTOEiA,  by  the  grace  of  (Jod,  dsc. 
To  CD.  of  in  the  county  of 

We  command  you,  That  within  eight  days  after  the  service  of  this  writ 
on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  an  action  at  the  suit  of  A,B. ;  and  take  notice  that 
in  de&ult  of  your  so  doing  the  plaintiff  may  proceed  therein,  and  judgment 
may  be  given  in  your  aba^ce. 

Witness,  Roondell,  Eabl  of  Selbobne,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of        -   in  the  year  of  Our  Lord  One  thousand  ' 

eight  hundred  and 

Memorcmdum  to  he  subscribed  on  the  writ. 

N.B.— This  writ  is  to  be  served  within  twelve  calendar  months  from 
the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

The  defendant  \pr  defendants]  may  appear  hereto  by  entering  an 
appearance  \pr  Uppearances]  either  personally  or  by  solicitor 
at  the  Centml  Office,  Royal  Courts  of  Justice,  London. 

Indorsements  to  be  made  on  the  writ  before  issue  ihereqf. 
The  plamtiff's  claim  i»  for,  <fcc. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  ,  [or]' 

this  writ  was  issued  by  E.F.,  of  ,  whose  address  for  service  is  , 

solicitor  for  the  said  plaintiff,  who  resides  at  ,  or,  this  writ  was  issued 

by  G.H.,  of  ,  whose  address  for  service  is  ,  agent  for  of 

,  solicitor  for  the  said  plaintiff,  who  resides  at  [mention  the 

cityy  toum,  or  parish^  and  also  the  name  of  the  street  and  number  of  the 
Tumse  of  the  plainUfs  residence,  if  any]. 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 
This  writ  was  served  by  me  at  on  the  defendant  on 

the  day  of  18    . 

Indorsed  the  day  of  18    . 
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Speoxally  Indorsed  Writ,  Order  lU.,  Rule  6. 

18    .    [Here  put  the  UUer  (Mid  nvmberJ] 
In  the  High  Court  of  Justice. 
Divislan. 
Between 

Plaintiff; 
and 

•  Diefendant. 

Victoria,  by  the  grace  of  God,  etc.,  to  of  in  the  county 

of  . 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ 
on  you,  inclusive  of  the  day  of  such  service,  you  cauSe  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  defaidt  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  m&y  be  given  in  your  alienee. 

Witness,  Roundell,  Earl  of  Sblbornb,  Lord  High  Chancellor  of  Gh^at 
Britain,  the  day  of       .    in  the  year  of  Our  Lord  .One  thousand 

.eight  hundred  and 

.  N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
*  date  thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of 
the  last  renewal,  including  the  day  of  such  date,  afid  not  afterwardB. 

Appearance  is  to  be  entered  at  the  Central  Office,  Boyal  Courts  of 
Justice,  London.  • ■ 

.    '       Statement  of  Claim : — 
The  plaintiff's  claim  is 

Particulars  :— 
Place  of  Trial 

(Signed) 
And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed  on  taxation,] 

for  costs.  .  If  the  amount  clairned  is  paid  to  the  plaintiff  or  h  solicitor  or 
agent  within  four  days  from  the  service  hereof,  further  proceedings  will  bo 
stayed. 

This  writ  was  issued  hj  the  said  plaintiff,  who  resides  at  ,  \pr^ 

this  writ  was  issued  by  E,F,,  of  whose  address  for  service  is 

solicitor  for  the  said  plaintiff,  who  resides  fX  ,  [pr\  this  writ  was 

issued  by  G,H,f  of  whose  address  for  service  is  ,  agent  for 

of  ,  solicitor  for  the  said  plaintiff,  who  resides  at 


This  writ  was  served  by  me  at  on  the  defendant 

the  day  of  18    . 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 


No.  3. 
Writ  fob  issue  from  District  Beoibtrt. 

18    .    [Here  put  the  letter  and  nuwJberJl 


In  the  High  Court  of  Justice. 
.  Division. 
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{Mancebstsr)  District  Reoistbt.  A.D.  1883. 

Between  """" 

Plaintiff, 
and 

•   .  Defendant. 

Victoria,  by  the  grace  of  Gbd,  <fcc.,  to  of  in  the 

of  . 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on 
you,  inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of  .    And  take  notice,  that 

in  default  of  your  so  doing  the  plaintiff  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence. 

Witness,  Ronin>ELL,  Eabl  of  Selborke,  Lord  High  Chancellor  of  Great 
Britain,  the  day  of  in  the  year  of  Our  Lord  One  thousand 

eight  hundred  and 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
date  thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of 
the  last  renewal,  and  not  affc%rwajds. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named 
district  must  enter  appearance  at  the  office  of  the  registrar  of  that 
district.*  *  Inwrt  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  ^®"  ^^  office* 
district  may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at 
the  Central  Office,  Royal  Courts  of  Justice,  London. 


The  plaintiff's  claim  is 

This*  writ,  &c. 

{N,B, — The  address  for  service  must  he  within  tJie  district,) 


This  writ  was  served,  &c. 


No.  4. 

Specially  Indorsed  Writ  for  issue  from  District  Registry. 

18    •    IHtreptU  the  letter  and  number,'} 
In  the  High  Court  of  Justice. 
Division. 
(Majwsbstjsr)  District  Registry. 
Between  • 

Plaintiff, 
and 

Defendant. 
Victoria,  by  the  grace  of  God,  <fcc.,  to  of  in  the 

of  . 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ 
on  you,  inclusive  of  the.  day  of  such  service,  you  cause  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  tjierein,  and  judgment  may  be  given  in  your  absence. 
Witiiei;  <fec 


N.B,— This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
date  thereof,  or,  if  renewed,  within  six  calendar  months  from,  the  date  of 
the  last  renewal,  including  the  day  of  suclf  date,  and  not  afterwards. 

2  0 


Digitized  by 


Google 


886 


A.  I. 


Appendio^ 


^'T>.JSB9.  A  defendant  who  resides  or  carries  on  business  within  the  above-named 

■^^^  district  must  enter  appearance  at  the  office  of  the  registrar  of   that 

♦  Insert  ad-        district.* 

dress  of  office.  A  defendant  who^  neither  resides  nor  carries  on  business  within  the  said 
district  may  enter  appearance  either  at  the  office  of  the  said  registrar  or 
at  the  Central  Office,  Royal  Courts  of  Justice,  London. 


Statement  of  Claim  :— 
Th6  plaintiffs  claim  is 

Pahiculars : — 
Place  of  Trial 

(Signeii) 
And  the  sura  of  £  y[or  such  sum  as  may  be  allowed  on  taxation,]- 

for  costs.     If  the  amount  claimed  is  paid  to  the  plaintifif  or  h  solicitor 

or  agent  within  four  days  from  the  service  hereof,  further  proceedings  will 
be  stayed.  .      . 

Iliis  writ,  &c.  ■ 

NiB.— 27ic  address  for  service  mwt  be  within  the  district. 

ITiis  writ  was  served,  &c. 


♦  Insert  No.  of 
days  directed 
by  Court  or 
Jadge. 

f  If  notice  of 
the  writ  is  to 
be  served,  in- 
sert here  "  of 
»oUce." 


No.  6. 

Writ  for  service  out  of  the.  Jurisdiction,  or  where  koticb  in  ldbu 
OF  8|:rvige  IB  to  be  given  out  of  tue  Jurisdiction. 

18        [Here  put  the  letter  and  number,'] 
In  the  High  Court  of  Justice.  *  Between  A,B,  Plaintiff, 

Division.  and" 

a D.and EiF,  Defendants. 
Victoria;  by  the  grace  of  (Jod,  <fec 
To  CD.  of 
We  command  you,  C.2>.,  That  within  [here  insert  the  number  of  day» 
directed  by  the  Court  or  Judge  ordering  the  service  or  notice]  after  the 
service  of  this  writ  [or  notice  of  this  writ,  as  the  case  may  be\  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  the  Division  .of  Our  High  Court  of  Justice  in  an 

action  at  the  suit  of  A,B, ;  and  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence.     Witness,  <fec. 

Memoranda  and  Indorsement  as  in  Form  No,  1. 

Indorsement  to  be  made  on  the  writ  before  the  issue  thereof 
N.B. — ^This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants, 
or  one  or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction. 
When  the  defendant  to  be  seived  is  not  a  British  subject,  ami  is  not  in 
British  dominion,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him.  •  ■    • 

No.  6. 
Specially  Indorsed  Writ  for  service  out  of  the  Juribdiction. 
[Heading  as  inform  1.] 
Victoria,  by  the  grace  of  God,  <fcc  to  of    * 

in  the  *    of 

We  command'  you,  that  within*  .  day^  after  service  t  of  this  writ 
on  you,  inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of 
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Aiyi  take  notice,  that  in  default  of  your  86  doing  the  plaintiff  may  pro- 
ceed therein',  and  judgment  may  be  given  in  your  absence. 
Witness,  &c. 


N.B. — ^This  writ  is  to  be  served  within  twelve  calender  months  from  the 
date  thereof,  or  if  renewed,  within  six  calendar  months  from  the  date  of 
the  last  renewal^  including  the  day  of  such  dat^  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 


A.D.  188S. 


Statement  of  Claim : — 
The  Plaintiff's  claim  is 

Particulars: — , 
Place  of  IVial 

(Signed) 
And  £  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.    If 

the  amount  claimed  is  paid  to  the  plaintiff    or  h    solicitor    or  agent 
within*  days  from  service  f  hereof,  further  proceedings  will  be 

stayed. 

.  This  writ  was  issued,  &c. 


ITiis  writ  [or  notice  of  this  wpt]  was  served,  &c. 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants, 
or  one  or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdicticm. 
When  the  defendant  to  be  served  is  not  a  British  subject,  and  is  not  in 
British  dominion,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him. 

No.  7.  •      • 

WbIT  FBOM  DiSTBlCT  BbGISTBT  POB  8EBVJCS  OUT  OF  THE  JuBISDICTION. 

[Beading  <u  Form  3.]- 

Victoria,  by  the  grace  of  God,  4fhc.  to  of 

We  command  you,  that  within*  days  after  service  off  thia  writ 

on  you,  inclusive  of  the  day  of  such  service,  you  cause  ah  appearance  to  be 
enter^  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  pro- 
ceed thereiii,  and  judgment  may  be  given  in  your  aibsence.' 

Witness,  &c. 


N3. — ^This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
date  thereof,  or  if  renewed,  within  six  calendar  months  from  the  date  of 
the  last  renewal,  including  the  day  of  such  date,  and  not  afterwards. 

A  defendant  who  resides  oi:  carries  on  business  within  the  above-named 
district,  must  enter  appearance  at  the  office  of  ihe  registrar  of  that 
district.* 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said 
district,  may  enter  appearance  either  at  the  offi.ce  of  the  said  registrar  or 
'  at  the  Central  Office,  Koyal  Courts  of  Justice,  London. 

The  plaintiff's  claim  is 

This^writ  was  issued  by,  &c. 

N.B. — The  address /or  service  must  he  within  the  district. 


*  Insert  No.  of 
days  limited  for 
appearanoe. 
t  If  notice  to 
b^  served,  in- 
sert here  **  of 
notice." 


*  Insert  No.  of 
dajs  directed    • 
by  Court  or 
Judge. 

f  If  notice  of 
writ  is  to  be 
served,  insert 
here  *'  notice 
of.- 


*  Insert  ad- 
dress of  office. 


This  writ  [or  notice  of  this  writ]  was  served,  &c. 
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•  ♦  Insert  No.  of 
days  directed 
by  Court  or 
Judge. 

t  If  notice  of 
writ  itf  to  be 
served,  Insert 
here,  "  notice 
of." 


♦  Insert  ad- 
dress of  office. 


♦  Insert  No.  of 
days  limited 
for  appearance, 
t  If  notice  of 
writ  is  to  be 
served,  insert 
here,  «*  of 
notice." 


N.B. — ^This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants, 
or  one  or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction. 
Where  the  defendant  to  be  served  is  not  a  British  subject,  and  is  not  An 
British  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him.  

No.  8. 

Spbclallt  Indobskd  Writ  from  District  Begibtbt  fob  sebyice  out  of 
THE  Jurisdiction. 

[Heading  as  in  Form  3.] 

Victoria,  by  the  grace  of  God,  <fcc  to  of 

in  the  of 

We  command  you,  that  within^  days  after  service  off  this  writ 

on  you,  inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be 
entered  for  you  in.an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  pro- 
ceed therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  &c.  

N.B. — This  writ  is  to  bo  served  within  twelve  calendar  months  from 
the  date  thereof,  or  if  renewed,  withm  six  calendar  months  from  the  date 
of  the  last  renewal,  including  the  day  of  such  date,  and  not  afterwards. 

A  dffendant  who  resides  or  carries  on  business  within  the  above-named 
district  must  enter  appearance  at  the  office  of  the  registrar  of  that  district.* 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said 
district  may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the 
Central  Office,  Royal  Courts  of  Justice,  London. 


Statement  of  Claim : — 
The  plaintifTs  claim  is 

Particulars : — 
Place  of  Trial 

(Signed) 
And  £              [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.    If 
the  amount  claimed  be  paid  to  the  plaintiff    or  h    solicitor    or  agent 
within*           days    from    service  f  hereof,  further  proceedings  will  be 
stayed.  


This  writ  was  issued  by,  &c. 

N.B. — The  address  for  service  mtist  he  within  the  district. 


This  writ  lor  notice  of  this  writ]  was  served,  &c. 


N.B.— This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants, . 
or  one  or  more  defendant  or  defendants,  is  or  are  out  of  the  juiisdiction. 
Where  the  person  to  be  served  is  not  a  British  subject,  and  is  not  in 
British  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him. 

No.  9.  .   •  .         . 

Notice  of  Writ  in  lieu  of  sebyice  to  be  oivfji  out  of  the 
Jurisdiction. 

To  0,E.  of  [Heading  as  in  Form  1.] 

Take  notice,  that  A.B.,  of  has  commenced  an  action  against  you, 

0,H.,  in  the  Division  of  Her  Majesty's  High  Court  of  Justice  in 
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England,  by  writ  of  that  Court,  dated  the  day  of  a.d.  18      ;  .   A.D.  188a. 

which  writ  is  indorsed  as  follows  [copy  in  fuH  the  indorsements],  and  you  ^~ 

are  required  within  days  after  ihe  receipt  of  this  notice,  inclusive  of 

the  day  of  such  rec^pt,  to  defend  the  said  action,  by  causing  an  appear- 
ance to  be  entered  for  you  in  the  said  Court  to  the  said  'action ;  and  in 
de&ult  of  your  so  doing,  the  said  A,B.  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence.  , 

You  may  appear  to  the  said  writ  by  entering  an  appearance,  personally 
or  by  your  solicitor,  at  the  Centi:al  Office,  Royal  Courts  of  Justice,  London. 

(Signed)        A,B.  of  &c. 

or 
X.T.of  ike 

In  the  High  Coigt  of  Justice.  Solicitor  for  A.B, 

Division. 


No.  10. 

NoncB  OF  Writ  in  libit  of  sbbvicb  to  bq  oiybn  out  of  thb 
Jurisdiction. 

[Heading  <u  in  No,  3.] 

To  '  of  . 

Take  notice,  that  of    .       has  coijamenced  an  action  agsunst  you 

in  the  Division  of  Her  Maiesty*s  High  Court  of  Justice  in 

Bngland,  by  writ  of  that  Court,  dated  the  day  of  18 

which  writ  is  endorsed  as  follows : — 

And  you  are  hereby  required  within  days  after  the  receipt  of  this 

notice,  inclusive  of  the  day  of  such  receipt,  ta  defend  this  action  by  caus- 
ing an  appearance  to  be  entered  for  you  thereto,  and  in  default  of  your  so 
doing  the  said  may  proceed  therein,  andjudgment  may  be  given  in 

your  absence.  *  * 

If  you  reside  or  carry  on  business  within  the  above-named  district, 
abearance  is  to  be  entered  at  the  office  of  the  registrar  for  that  district.*      *  Insert  ad- 

If  you,  do  not  either  reside  or  carry  on  business  within  that  district,  dress  of  office, 
appearance  is  to  be  entered  either  at  the  office  of  the  said  registrar  or  at 
the  Central  Office,  Royal  Courts  of  Justice,  London. 
•        '         ,  (Signed) 

This  note  was  served  by,  &c. 

N.B. — ^This  notice  is  to  be  used  where  the  person  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions. 


No.  11.   ' 
Wbit  of  Summons  in  Admiralty  Action  in  bbm. 

18  [Here  put  the  letter  and  number.'] 

In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 
Between  A,B,,  Plaintiff, 
and 
The  owners  of  the 
Victoria,  by  the  grace  of  God,  &c 
To  the  owners  and  parties  interested  in  the  ship  or  vessel  of 

theport  of  [or  careo  <fcc.  as  the  case  may  6eJ. 

We  command  you,  that  within  eight  days  after  the  service- of  this 
writ,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to 
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A.D.  1883.       be  entered  for  you  in  the  Probate,  Divorce,  and  Admiralty  Division  of 

our  High  Court  of  Justice  in  an  action  at  the  suit  of  A.B, :  and  take 

notice  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
aud  judgment  may  be  given  in  your  absence. 
Witness,  &c. 

MeTnorandum  to  he  subscribed  on  the  writ* 
N.B. — This  writ  is  t^  be  Served  within  twelve  calendar  months  from  the 
date  thereof,  or,  if  renewed,  within  six  calendar  months  from  the 
date  of  the  last  renewal,  including  the  day  of  *Buch  date,  and 
•      not  afterwards. 
The  defendant  (or  defendants)  may  appear  hereto  by  entering  an  apj)ear- 
ance  (or  appearances)  either  personally  or  by  solicitor  at  the  G^tral  Oifice, 
Royal  Courts  of  Justice,  London. 

Indorsements  to  he  made  on  the  writ  b^ore  issite  thereof. 
The  plaintiffs  claim  is  for,  &c. 
This  writ  was.  issued  by,  &c. 

Indorsement  to  &?  made  on  the  writ'Ofter  service  tHereof, 
This  writ  was  served  by  X.Y.  [here  state  the  mode  in  which  the  service 
was  effected,  whether  on  the  ship,  cargo,  or  freight,  accordina  to  Order  IX,, 
Rvles  11,  12,  13,  and  14,  as  the  case  may  he"]  on  the  day  of 

18     . 

(Signed) 
X.Y. 

No.  12. 
Wbit  in  Admibalty  Actions  fob  Issue  fbom  Distbict  Rbgistby. 
18        .        [Here  ptU  letter  and  number.'] 
In  the  High  Court  of  Justiqe. 

Division.  . 

.    (Manchester)  "DjffmcT  Registby. 
Between  Plaintiff, 

and  •    • 

The  owners  of  the  Defendants. 

Victoria,  by  the  grace  of  God,  <fec.  to  the  owners  and  parties 

interested  in  the  ship  or  vessel  of  the  port  of  and 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ, 
inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered 
•  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing,  the  plaintiff  may  pro-  . 
ceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  &c.  ' 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
date  thereof,  or  if  renewed,  within  dx  calendar  months  from  the  date  of 
the  last  renewal,  including  the  day  of  such  date,  and  not  afterwards.     . 

A  defendant  who  resides  or  carries  on  business  within  the  above-named 
district  must  enter  appearance  at  the  Office  of  the  R^istrar  of  that  dis- 
♦  Insert  ad-         trict.* 

drew  of  office.  A  defendant  who  neither  resides  nor  carries  on  business  within  the 
said  district  may  entei  appearance  either  at -the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice,  London. 


The  plaintiff's  claim  is  for 

This  was  issued  by,  &c. 

N.B. — The  address  for  service  must  be  within  the  district. 
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This  writ  was  served  by  me  •  on  the  day  of  A.D.  1863. 

18    .  Indorsed  the  day  of  18    .  

(Signed)  ♦  State  mode 

(Address)  ofserrice. 


No.  13.       . 
Affidavit  to  lead  Wakbaih?  in  a  Cause  of  Restbaott. 
[Heading  <u  in  Form  11.] 

I,  'A,B.f  make  oath  and  says  as  follows : — 

1.  I  am  the  lawful  owner  of  [state  number]  sixty-fourth  shares  of  the 
or  vessel  belonging  to  the  port  of  ;  and  the  value  of 

my  said  shares  amounts  to  the  sum  of  pounds  or  thereabouts. 

2:  The  siEud  vessel  is  now  lying  at  ,  and  is  in.  the  possession  or 

under  the  control  of  ,  the  owner  of  [state  nuniber']  sixty-fourth 

shares  thereof,  and  is  about  to  be  despatched  by  him  on  a  voyage  to 
against  my  consent. 

3.  I  am  desirous  that  the  said  vessel  be  restrained  from  proceeding  to 
sea,  nntil  security  be  given  to  the  extent  of  my  interest  therein  for  her  safe 
return  to  the  said  port  of  [the  port  to  which  the  vessel  belongsl,  and  the  aid 
and  process  of  the  High  c£>urt  of  Justice  are  necessary  in  that  behalf. 

Sworn,  &c. 

No.  14. 

Affidavit  to  lead  Warraitt  in  a  Cause  of  Possession. 

[Heading  as  in  Form  11.] 

I,  A.B,,  make  oath  and  says  as  follows  :-r- 

1.  I  atn  the  lawful  owner  of  [state  number']  sixty-fourth  shares  of  the 

or  vessel  ,  belonging  to  the  port  of 

2.  Thfi  said  vessel  is  now  lying  at  ,  and  is  in  the  possession  or 
imder  the  ^control  of  [state  name^  address,  and  description  oj  thepetson 
retaining  possession^  and  state  whether  he  is  the  master  or  part  owner,  and 
ifowner^  of  how  ma/ny  shares]  i  and  the  said  refuses  to  deliver  up 
the  same  to  me ;  [and  the  certificate  of  registry  of  the  said  vessel  is  also 
unlawfully  withheld  from*  me  by  the  said  ,  who  is  in  possession 
thereof. 

3.  The  aid  and  process  of  the  High  Court  of  Justice  are  necessary  to 
enable  me  to  obtain  possession  of  the  said  vessel  [and  of  the  certificate  of 
registry]. 

SSwoni)  &c., 

Before  me, 
CD.,  &c. 


No.  15. 

PltfiCIPE  FOB  WaBBANT. 

[Heading  as  in  Form  11.] 

1,  A.B,,  solicitor  for  the  plaintiff,  pray  a  warrant  to  arrest  [state  name 
and  nature  of  property]. 

Dated  the  day  of  18    . 

.    [To  be  signed  by  the  solicitor,  or  by  his  derkfor  him.] 
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A.D.  1883.  No.  16. 

PBJSoirs  FOB  Sebvicb  Ay  thb  Mabshal  of  any  Instbumbsit  ih  bkm 

OTHEB  THAN  A  WaBBANT. 

^Heading  m  in  Form  11.] 

1,-4.5.,  solicitor  for  the  [state  whether  plaintiff  or  defendant  pray  that 
the  [state  nature  qf  instrument]  left  herewith  be  duly  executed. 
Dated  the.  day  of  18    . 

[To  be  signed  by  the  solicitor^  or  by  his  derk/or  himJ} 


No.  17. 
Wabbant  of  abbest  in  Admibalty  Action  in  bem. 

•  [ffeadlrig  as  in  Form  11.] 
Victoria,  by  the  grace  of  (Jod,  &c. 

To  the  Marshal  of  the  Probate,  Divorce,  and  Admiralty  Diyision  of  Qur 
High  Court  of  Justice,  and  to  all  and  singular  his  substitutes  [or  To  the 
CoUector  or  Collectors  of  Customs  at  the  Port  of  ].     We  hereby 

command  you  to  arrest  the  ship  or  vessel  of  the  port  of  [and  the 

cargo  and/reight,  &c,,  as  the  case  may  be\  and  to  keep  the  same  under  safe 
arrest,  until  you  shall  receive  further  oraers  from  Us. 

Witness,  &c.    .  

No.  18.  . 

FOBM  OF  MEHOBAND01f  FOB  RENEWED  WbIT. 

*  [Heading  as  in  Form  1.] 

Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows  :^— 
[Copy  original  writ  and  the  indorsementst"] 


No.  19. 
'  Cebtifioate  of  SoucrroB  as  to  Assionment  of  Cause  ob  Matteb. 

[Heading  cu  in  Form  1.] 
I,  A,B,,  solicitor  for  the  above-named  hereby  certify  that  the  writ 

[sunmions  or  petition]  annexed  hereto  relates  to  the  administration  of  the 
same  trust,  [pr,  the  winding  up  of  the  same  company,]  as  or  is  so  connected 
with,  the  cause  or  matter  entitled  [insert  title"]  and  assigned  to  the  Hon. 
Mr.  Justice  ,   as   to  be  conveniently   dealt   with  by  the  same 

Judge. 


PART  II. 

FoBMs  OF  Entby  of  Appeabanoe,  and  of  Bail  and  Releases 
IN  Admtbat/ty  Actions. 

No.  L 

MSMOBAKDUM  OF  APFEABANCB  IN   GeNEBAL. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between  PlaintiflF, 

and' 

Defendant. 
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Enter  an  appearance  for 

in  this  action 

Dated  the          "  daj  of 

18    . 
(Signed)      . 

2*      • 

♦If  this  ad- 

Agent for 
of 

dress  be  beyond 
three  miles 

from  the  Royal 

Courts  of  Jus^ 

tioe,  an  address 

, 

for  service 

No.  2. 

within  three 

miles  thereof 

NoncB  OP 

Entby  of  Appeabakcb. 

most  be  given. 

[Heading  as  in  Farm  1.] 

Take  notice,  that  have  this  day  entered  an  appearance  at  the  Central 
Office,  Royal  Courts  of  Justice  [or  at  the  office  of  the  registrar  of  the 
District  Registry],  for  the  defendant  to  the  writ  of  summons 

in  this  action. 

[ff  statement  of  dcCtm  is  required,  add]  the  said  defendant  require 
delivery  of  a  statement  of  claim. 


Dated  the 


day  of 
(Signed) 

of 
Agent  for 


18 


Solicitor  for  the  defendant. 


To 


No.  3 
Notice  limitikg  Dsfekob. 
[Heading  eu  in  Form  1.] 

Take  notice  that  Ihe^oftoved-naTnecf]  defendant  [A.B,]  limits  his  defence 
to  part  only  of  the  property  mentioned  in  tiie  writ  of  summons,  namely,  to 
the  dose  called  "  llie  Big  -Field." 

Dated  the  day  of  18 

(Signed) 

of 
Agent  for 
of 
Solicitors  for  the  above-named  defendant. 
To  Messrs. 
The  PlaintifiTs  Solicitors. 


No.  4. 


Ehtbt  of  Afpeabakoe  LUUTiNa  Dbfenoe. 
■  [Heading  as  in  Form  1.] 
Enter  an  appearance  for  the  defendant 


♦If  this  ad- 
^,  in  thisaction.    The  said  dress  be  beyond 

defendant  limits  his  defence  to  part  only  of  the  property  mentioned  in  the  ^'*®  ™*^^ 
writ  of  summons,  namely,  to  the  close  called  "  The  Big  Field."  5^™  the  Royal 

The  address  of  -        is 


Dated  the 


day  of 
(Signed) 

of* 

Agent  for 

of 


18 


Courts  of  Jus- 
tice, an  ad- 
dress for 
service  within 
three  miles' 
thereof  must 
be  given. 
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♦If  this  ad-, 
dress  be  beyond 
three  miles 
from  tlie  Rojal 
Courts  of  Jus- 
tice, an  address 
for  service 
within  three 
miles  thereof 
must  be^Ten. 


No.  5. 

Ektby  of  AppbabaUce,  Order  XVI.>  Rule  49. 

^Heading  cts  in  Form  I.] 

-  Enter  an  appearance  for  to  the  notice  isaued  in-  this  action  on  the 

day  of  18  by  the  defendant  under  the  Rules  of 

the  Supreme  Court,  1883;  Order  XVI.,  Rule  49. 

Dated  the  day  of  18    . 

(Signed) 
of* 
Agent  for 
of   -^ 


*  If  this  ad- 
dress be  beyond 
three  miles 
from  the  Royal 
Courts  of  Jus- 
tice, an  address 
for  service 
within  three 
miles  thereof 
must  be  given. 


No.  6. 
^  Entby  of  Apfbabancb,  Order  XVIT.,  Rvde  5. 


^Heading  cu  in  Fotm  1.] 


Enter  an  appearance  for 
dated  the  day  of 

this  action. 

Dated  thd  • 


,  who  has  been  served  with  an  order 
to  cany  on  and  prosecute  the  proceedings  in 


day  of 

(Signed) 

of* 

Agent  for 

of 


18 


♦If  this  ad- 
dress be  beyond 
three  miles 
from  the  Royal 
Courts  of  Jus- 
tice, an  address 
for  service 
within  three 
miles  thereof 
must  be  given. 


No.  7 

Entbt  of  Appeabakcb  to  Poukteb-claim. 

[Heading  as  in  Form  1.] 


Enter  an  appearance  for 
defendant        -  in  this  action. 
Dated  the 


to  the  counter-claim  of  the  above-named 


day  of 
(Signed) 

of* 

A  gent- for 

of 


18 


No.  6... 

Affidavit  fob  Emtbt  of  Appkabanob  as  Guabdian. 

[Beading  as  in  Form  1.] 

I,  of  make  oath  and  say  sis  ft^ows  :-^ 

A,B,j  of  is  a  fit  and  proper  person  to  act  as  guardian  ad  litem  of 

the  above-named  infant  defendant,  and  has  no  interest  in  the  matters  in 
question  in  this  action  [matter j  adverse  to  that  of  the  said  infant,  and  the 
consent  of  Uie  said  AM.  to  act  as  such  guardian  is  hereto  annexed. 

Sworn,  <jfec. 

[To  this  Affidavit  shall  he  a/nnexed  ike  document  signed  by  such  guardian 
in  testimony  of  his  consent  to  axi,'\ 
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PjELfiCiPE  FOB  NoTioR  OF  Bail. 

18    .    [Sere  piU  the  letter  and  number,"] 

In  the  High  Court  of  Justice. 
Probate,  Divorce,  and  Admiralty  Division. 

Between  A.B.,  Plaintiff, 

and 

the  Owners  of  the 

I,  A,B,,  solicitor  for  the  [state  whether  plaintiff  or  defendant],  tender 

the  under-mentioned  persons  as  bail  on  behalf  ot  [state  the  name^  address^ 

and  description  of  the  party  for  whom  hail  is  to  he  given\  in  the  sum  of 

£  -to  answer  judgment  in  this  action  (if  for  costs  addy  so  far  as 

regards  costs).* 

Namesy.  Addresses,  and  Descriptions  of 


Sureties. 

1. • 

2. 


Referees. 


Dated  the  day  of  18    . 

\_Tohe  signed  hy  the  solicitor  or  by  his  derkfor  him."] 
[2%e  names  of  hankers  should  ifposHtble  he  given  as  referees,"] 


No.  10      . 
Notice  of  Bail. 
[Heading  as  in  Form  9.] 

Take  notice  that  A,B,,  solicitor  for  the  [state  whether  plaintiff  or 
defendant],  tenders  the  under-mentioned  persons  as  bail  on  behalf  of 
{state  name,  address,  and  description  of  the  party  for  whom  hail  is  to  he 
given],  in  the  sum  of  £  to  answer  judgment  in  this  action  (if  for 

costs  add,  so  far  as  regards  costs). 

Names,  addresses,  and  descriptions  of 


Sureties. 

1.  

2. 


Referees. 


Dated  the  day  of  18    . 

No.  11. 

Mabshal's  Rbpobt  as  to  thb  SuFFidENCT  OF  Pboposed  Bail. 

[Heading  as  in  Form  9.] 

I  hereby  report  that  I  have  made  diligent  inquiry  and  certified  myself 
that  [state  names,  addresses,  and  descriptions  of  the  two  sureties],  the 
proposed  bail  on  behalf  of  [slate  name,  address,  and  description  of  the  party 
for  whom  hdU  isiohe  aiven]  to  answer  judgment  in  this  action  (^  for 
costs  add  so  ffir  as  reganu.  costs)  are  respectively  sufficient  sureties  for  the 
sum  of  £  '  [state  the  sum  in  letters]  pounds. 
Dated  the  day  of  18    . 

0,H., 
'Marshal. 
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PafioiPE  FOB  Bail  Bond. 
^Heading  as  in  Farm  9.] 

I,  A,B,<,  solicitor  for  the  [state  whether  plaintiff  or  defendant]  pray  a 
bail  bond  for  a  signature  of  tne  sureties  named  in  the  annexed  notice  of  bail 
and  report  of  the  Marshal. 

Dated  the  day  of  18    . 

[To  he  signed  hy  the  aoUcHoroit  hy  his  derkfor  him,'] 


No.  13. 

Bail  Bond 

[Heading  as  in  Form  9.] 

Whereas  ah  action  of  has  been  commenced  in  the  High  Court  of 

Justice  on  behalf  of  ^;ainst  [and  against  intervening]. 

Now,  therefore  we  and  hereby  jointiy  and  severally  submit 

ourselves  to  the  jurisdiction  of  the  said  Court,  and  consent  that,  if  he  the 
said  shall  not  pay  what  may  be  adjudged  against  him  in  the  said 

action  with  costs,  execution  may  issue  forth  against  us,  our  heirs,  executors, 
and  administrators,  goods  and  chattels,  for  a  sum  not  exceeding  £ 

(Signatures  of  suretiesJ) 
This  bail  bond  was  signed  by  the 


'his  bail  bond  was  signed  by  the  | 
said  and  the  sure-  [ 

ties,  the         day  of         18  ^  j 


Before  me, 

[To  be. signed  h^fbre  the  Begistrar,  or  one  of  the  clerks  in  the  Registry ^  or 
.  hfore  a  Commissioner  for  'Oaths,'] 


No.   14. 
Affidavit  of  Justification. 
[Heading  as  in  Form  9.} 
I  [state  name,  address,  and  description],  one  of  the  proposed  suretieB  for 
[state  name,  address,  and  description  of  the  person  for  whom  hail  is  to  he 
given],  make  oath  and  say,  that  I  am  worth  more  than  the  sum  of  [state 
the  sum  in  letters  in  which  hail  is  to  he  given]  pounds  after  the  payment  of 
all  my  debts. 
Sworn,  &c. 

No.  15, 
Pb^oipb  fob  Beleabb. 
[Heading  as  in  Form  9.] 
1,'A,B,',  solicitor  for  the  [staie  whether  plaintiff  or  defendant]  in  an 
action  [state  nature  of  action],  conmienced  on  behalf  of  against  the 

[state  name  and  nature  of  property],  now  under  arrest  by  virtue  of  a  warrant 
issued  from  the  Registry  of  this  Division,  pray  a  release  of  the  said 
[bail  having  been  given,  or  the  action  having  been  withdrawn  by  me  before 
an  appearance  was  entered  therein,  &c.,  cw  the  case  may  he],  and  there  being 
no  caveat  against  the  release  thereof  outstanding. 
Dated  the  day  of  18    . 

[To  he  signed  hy  the  solicitor^  or'hy  his  derkfor  him,] 
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No.   16.  A^83. 

In  the  High  Court  of  Justice,     ^^elbasb. 

Probate,  Divorce,  and  Admiralty  Division. 

Victoria,  by  the  grace  of  God,  cfec.    To  the  Marshal  of  the  Probate, 
Divorce,  and  Aximiralty  Division  of  -our  High  Court  of  Justice,  and  to  all 
and  singular  his  substitutes,  greeting.    Whereas  in  an  action  of 
commenced  in  our  said  High  Court  on  behalf  of  against  ,  we 

did  command  you  to  arrest  the  said  and  ta  keep  the  same  under  safe 

arrest  until  you  should  receive  further  orders  from  us.  Now  we  do  hereby 
command  you  to  release  the  said  from  the  arrest  effected  by  virtue 

of  our  warrant  in  the  said  action,  upon  payment  being  made- to  you  of  all 
costs,  charges,  and  expenses  attending  the  care  and  custody  of  the  property 
whilst  under  arrest  in  that  action. 

Witness,  &c. 

(Seal.) 

Belease 
Taken  out  by 

No.  17. 
Praecipe  fob  Caveat  Release. 
[^Heading  as  inform  9.] 
I,  -4.5.,  solicitor  for  the  plaintiff  in  an  action  [state  nature  of  causel 
commenced  on  behalf  of  [state  name,  address,  and  description  of  plaintiff  ],    * 
against  [state  name  and  nature  of  property],  pray,  a  caveat  against  the 
release  of  the  said  [state  name  and  nature  of  property]. 
Dated  the  day  of  18      . 

[To  be  signed  by  the  solicitor,  or  by  his  derkfor  him,] 


No.  18. 

Pr^ctpe  fob  Caveat  Wabrant. 

[Heading  as  in  Form  9.] 

I  [state  name,  address,  and  description]  hereby  undertake  to  enter  an 

appearance  in  any  action  that  may  be  commenced  in  the  High  Court  of 

Justice  against  [state  name  and  nature  of  the  property],  and  within  three 

days  after  I  shall  have  been  servied  with  a  notice  of  the  commencement  of 

any  such  action  to  give  bail  therein  in  a  sum  not  exceeding  [state  amount 

for  which  the  undertaking  is  given]  poimds,  or  to  pay  such  sum  into  the 

Admiralty  Registry.      And  I  consent  that  all  instruments  and  other 

docmnents  in  such  action  may  be  left  for  me  at 

Datedthe  day  of  18      .  ' 

[To  be  signed  by  the  party  or  by  his  solicitor,] 


No.  19. 
Pb>bcipe  to  withdbaw  Caveat. 
[Heading  as  in  Form  9.] 
I,  A.B,,  solicitor  for  the  [state  whether  plaintiff  or  defendant],  pray  that 
the  caveat  against  [state  tenor  of  caveaQ,  entered  by  me  on  the  day 

ci       .    18    on  behalf  of  [staie  name]  may  be  withdrawn. 
Dated  the  day  of  18    . 

[lb  be  signed  by  the  person  by  whom  the  prcedpefor  the  entry  of  the 
caveat  was  signed.] 
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A.D.  1883.  PART  in. 

GENERAL  INDORSEMENTS  ON  WRITS  OP  SUMMONS. 

SECTION  L 

In  Mattebs  assigned  «t  th^  34th  Sbotion  of   the  Aot  to  the 
Ghancebt  Division. 

•  1. 

C^pditor  to  ad-       The  plaintiflTs  claim  is  as  a  creditor  of  X F.,  of  deceafled,  to- have 

minister  estate,   the    [real  and]  personal .  estate  of  the  said    XF.    administered.    The 

defendant  CiD.  is  sued  as  the  administrator  of  the  said  XF.  [and  the 

defendants  E,F.  and  G.ff.  as  his  oo-heirs-at-law.] 


Legatee  to -ad- 
minister estate. 


Partnership. 


The  plaintiffs  claim  is  as  a  legatee  mider  the  will  dated  the  day 

of  18    ,  of  X.  F.  deceased,  to  have  the  [real  and]  personal  estate  of 

the  said  X.F.  administered.     The  defendant  C:D.  is  sue<l  as  the  executor 
of  the  said  X.F.  [and  the  defendants  E,F.  and  0,ff.  as  his  devisees]. 

3.. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partnership 
dealings  between  the  plaintiff  and  defendant  [under  articles -of  partnership 
dated  the  day  of  ■        ],  and  to  have  theafbirs  of  the  partnership 

wound  up. 

4. 

By  mortgagee.       The  plaintiffs  claim  is  to  have  an  aocount  taken  of  what  is  due  to'  him 
for  principal,  interest,  and  costs  on  a  morizage  dated  the  day  of 

made  between  [or  by  deposit  of  Htie  deeds],  and  that  the 

mortgage  may  be  enforced  by  foreclosure  or  ^e. 


By  mortgagor.       The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  anything, 
is  due  on  a  mortgage  dated  and  made  between'  [parties],  and 

to  redeem  the  property  comprised  therein. 

6, 

Raisiiig  por;  The  plaintiffs  claim  is  that  the  sum  of  L,  which  by  an  indenture 

tions.  of  settlement  dated  was  provided  for  the  portions  of  the  younger 

children  of  may  be  raised. 

7. 

Eiecntion  of        '  The  plaintiffs  claim  is  to  have  the  trusts  of  an  indenture  dated 
trusts.  and  made  between  ,  carried  into  execution. 


and  made  between 


8. 
Cancellation  or       The  plaintiffs  claim  is  to  have  a  deed  dated 
rectification.  ,     [partiesj.  Set  aside  or  rectified. 

9. 

Specific  per-  The  plaintiffs  claim  is  for  specific  performance  of  an  agreement  dated 

formance.  the  dav  of  ,  for  the  sale  by  the  plaintiff  to  the  defendant  of 

certain  [freehold]  hereditaments  at 
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•  SECTION  U. 

Monet  Claims  where  ko  Special  Indobsemrnt  undeb  Obdeb  III., 

Rule  6. 

The  plaintiff's  claim  is         .  I,  for  the  price  of  goods  sold. 
[This  h^orm  shall  suffice  whether  the  daim  be  in  respect  qf  goods  sold 
and  delivered^  or  of  goods  bargained  and  sold. 

The  plaintiff's  claim  is  I,  for  money  lent  [and  interest]. 

The  plaiutiff's  claim  is'  I,  whereof       .    ?.  is  fcr  the  price  of  goods 

sold,  and  L  for  money  lent,  and  I.  for  interest. 

The  plaintiff's  claim  is  I.  for  arrears  of  rent^* 

The  plaintiff's  olaim  is  I.  for  arrears  of  salary  as  a  clerk  [or  as  the 

case  may  be"],  • 

The  plaintiiTs  claim  is  I,  for  interest  upon  money  lent. 

.    The  plaintiff's  claim  is  I.  for  a  general  average  contribution. 


A.D.  1883. 


Goods  sold. 


The  plaintiff's  claim  is 
The.  plaintiff's  claim  is 
The  plaintiff's  claim,  is 
The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
'as  a  banker.  * 

The  plaintiff's  claim  is 
money  expended]  as  a  solicitor 

The  plaintiff's  claim  is 
as  auctioTieer-y  cotton  broker,  <fcc.] 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
policies  of  insurance. 
The  plaintiff's  claim  is 

The  plaintiff's  cl^m  is 
.    The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
The  plaintiff's  cjaim  is 
The  plaintiff's  claim  is 


I,  for  freight  and  demurrage. 
I,  for  lighterage. 
I,  for  market  tolls  and  stallage. 
I,  iat  penalties  under  the  Statute. 

I,  for  money  deposited  with  the  defendant 
/.  for  fees  for  work  done  [and  I, 

I.  for  commission  earned  as  [siate  character, 

I.  for  medical  attendances. 
I,  for  a  return  of  premiums  paid  upon 

i.  for  the  warehousing  of  goods. 

L  for  the  carriage  of  goods  by  railway. 

I.  for  the  use  and  occupation  of  a  house. 

I.  for  the  hire  of  [furniture]. 
l.  for  work  done  as  a  surveyor. 
L  for  board  and  lodging. 


The  plaintiffs  claim  is  I.  for  the  board,  lodging,  and  tuition  of 

x.r. 

The  plaintiffs  claim  \b  f .  for  money  received  by  the  defendant  as 

solicitor  [or  factor,  or  collect^iir,  or,  &c.]  of  the  plaintiff. 

'i  he  plaintiff's  claim  is  /.  for  fees  received  by  the  defendant  under 

colour  of  the  office  of  . 

The  plaintiff's'-claim  is  I.  for  a  return  of  money  overcharged  for 

the  carriage  of  goods  by  railway. 

.  ITie  plaintiff's  claim  is  I,  for  a  return  of  fees  overcharged  by  the 

defend^mt  as 

Qlie  plaintiff's  claim  is  I.  for  a  return  of  money  deposited  with  the 

defendant  as  stakeholder. 

The  plaintiff's  claim  is  I.  for  money  entrusted  to  the  defendant  as 

stakeholder,  and  payable  to  plaintiff. 

The  plaintiff's  claim  is  L  for  a  return  of  money  entrusted  to  the 

defendant  ^s  agent  of  the  plaintiff.  ' 


Money  lent. 
Several 
demands. 
Rent. 
Salarj,  &c. 

Interest. 
(General 
average. 
Freight,  &c 

Tolls. 
Penalties. 

Banker's 
balance. 
Fees,  kc,  as 
solicitors. 
Commission. 

Medical  at- 
tendance-, &c. 
Retarn  of 
premium. 
Warekonse 
rent. 

Carriage  of 
goods. 

Use  and  occn* 
pation  «f 
houses. 

Hire  of  goods. 
Work  done. 
Board  and 
lodging. 
Schooling. 

Money 
reoeived. 
Fees  of  office. 

Money  OTe>' 
paid. 


Return  of 
monev  by 
stakeholder. 
Money  won 
from  stake- 
holder. 
Money  en- 
trusted to 
agent. 
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Money  ob- 
tained bj 
fraud. 

Money  paid  by 
mistake. 
Money  paid  for 
consideration 
which  has 
failed. 

Money  paid  by 
surety  for 
defendant. 
Rent  paid. 

Money  paid  on 
accommoda- 
tion bill. 
Contribution 
hj  surety. 

By  co-debtor. 

Money  paid 
for  calls. 
Money  payable 
under  award. 
Life  policy. 

^oney  bond. 

Foreign  judg-- 
ment. 


A.  III. 


Bills  of  ex- 
change &c. 


Surety. 


I>el  credere 
agent. 
Calls 

Waygoing 
crops,  &c. 


Appendix. 

L  for  a  return  of  money  obtained  from  the 
L  for  a  return  of  money  paid  to  the  defend- 


The  plaintifTs  claim  is 
plaintiff  by  fraud. 

The  plaintiff's  claim  is 
ant  by  mistake. 

The  plaintiff's  claim  is  I,  for  a  return  of  money  paid  to  the  defend- 

ant for  [work  to  be  done,  left  undone ;  or/  a  bill  to  oe  taken  up ;  not 
taken  up,  or,  &c.], 

The  plaintiff's  claim  is  I.  for  a  return  of  money  paid  as  a  deposit 

upon  shares  to  be  allotted.    * 

The  plaintiff's  claim  i^  L  for  money  paid  for  the  defendant  as  his 

surety. 

The  plaintiff's  claim  is  L  for  money  paid  for  rent  due  by  the 

defendant. 

The  plaintifi^s  claim  is  I,  upon  a  bill  of  exchange  accepted  [or 

indorsed]  for  the  defendant's  acconunodation. 

The  defendant's  claim  is  I.  for  a'contribution  in  respect  of  money 

paid  "by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  L  for  a  contribution  in  respect  of  a  joint 

debt  of  the  plaintiff  and  the  defendant  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  /.  for  money  paid  for  calls,  upon  shares, 

against  which  the  defendant  was  bound,  to  indemniiy  the  pkdntiff. 

The  plaintiff's  claim  is  I,  for  money  payable  under  an  award. 

Theplaintiff's  claim  is 
of  X,  r.,  deceased. 

The  plaintiff's  claim  is 
IflOOLf  and  interest. 

The  plaintiff's  claim  is 
the  Empire  of  Russia. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 


L  upon  a  policy  of  insurance  upon  the  life 
L  upon  a  bond  to  secure  a  payment  of 


I.  upon  a  judgment  of  the 


Court,  in 


drawn  or  indorsed]  by  the  defendant, 


L  upon  a  cheque  drawn  by  the  defendant. 
I,  upon  a  bul  of  exchange  accepted  [or 


The  plaintiff's  claim  is 
indorsea]  by  the  defendant. 

The  plaintiff's  claim  is 
and  against  the  defendant 
change. 

The  plaintiff's  claim  is 
price  of  goods  sold. 

The  pUiintiff's  claim  is 


I,  upon  a  promissory  noto  made  [or 

L  against  the  defendant  A.B,  as  acceptor, 
CD,  as  drawer  [or.  indorser]  of  a  bill  of  ex- 

L  against  the  defendant  as  surety  for  the 


I.  against  the  defendant  A.B.  as  principal, 
and  against  the  defendatit  G.  D.  as  surety,  for  the  price  of  goods  sold  [or 
arrears  of  rent  or  for  money  lent,  or  for  money  received  by  the  defenduit 
A.B.  as  traveller  for  the  plaintiffs,  or,  &c.].  -  * 

The  plaintiff's  claim  is  I.  against  the  defendant  as  a  (2e2  credere 

agent  for  the  price  of  goods  sold  [or  as  losses  under  a  policy]. 

The  plaintiff's  claim  is  I.  for  calls  upon  shares. 

The  plaintiff's  claim  is  I.  for  crops,  tillage,  manure  [or  as  (he  ecue 

may  he],  left  by  the  defendant  as  outgoing  tenant  of  a  farm. 


SECTION  nr. 

IHTDOBSEMEKT  FOB  C06T8. 


Add  to  the  dbove/orms : —  .  - 

And  /.  for  costs ;  and,  if  the  amount  claimed  be  paid  to  the  plain- 

tiff or  his  solicitor  within  four  days  [or  if  the  tvrit  is  to  he  served  out  <^  the 
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jurisdiction,  or  notice  in  lieu  of  service  aUowedy  insert  the  timie  for  appea/T"      A.D.  1883. 
ances  limited  by  the  rules']  from  the  service  hereof,  further  proceedings  will  ^"~ 

be  stayed. 


SECTION  IV. 

Damages  and  othbb  Claims. 

The  plftintifTs  claim  that  an  account  be  taken  of  [say  wJuU],  ^^^^^^^'^^iL 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to  employ  -A-gent,  «c 
theplamtif?  as  trayeller^ 

The  plaintiffs  claim  is  for  damages  for  wrongful  dismissal  from  t)ie 
defendant's  einployment  as  traveller  [and  I.  for  arrears  of  wages]. 

The  plaintiffs  claim  is  for  damages  for  the  defendant's  wrongfully  quit- 
ting the  plaintiffs  employment  as  manager. 

The  plaintiffs  claim  is  for  damaged  for  breach  of  duty  as  factor  (or,  <fec]  of 
theplaSntiff  [and  I,  for  money  received  as  factor,  <fec.]. 

The  plaintiffs  claim  is  for  damages  for  breach  of  the  terms  of  a  deed  of  Apprentice. ' 
apprenticeship  of  X,F.  to  the  defendant  [or  plaintiff]. 

The  plaintiffs  claim  is  for  damages  for  non-compliance  with  the  award  Arbitration. 
ofXF. 

The  plaintiffs  claim  is  for  damages  for  assault  and  false  imprisonment  [and   Assault, 
for  maucious  prosecution]. 

The  plauitiflfs  claim  is  for  damages  for  assault  and  false*  imprisonment  of  By  hasband 
the  plaintiff  C.D.  ^^  ^»f«- 

The  pUuntifi's  claim  is  for  damages  for  injury  by  the  defendant's  negli-  Solicitor, 
gence  as  solicitor  of  the  plaintiff. 

llie  plaintiffs  claim  is  for  damages  for  negligence  in  the  custody  of  goods   Bailment, 
[and  for  wrongfully  detaining  the  same]. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  keeping  of  goods  Pledge, 
•pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  custody  of  fur-  Hire. 
niture  lent  on  hire  [or  a  carriage  lent],  [and  for  wrongfully,  &c.]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  neglecting  [or  rrfas-   Banker. 
ing]  to  pay  the  plaintiffs  cheque. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to  accept  the   Bill, 
plaintiff's  draft. 

The  plaintiffs  claim  is  upon  a  bond  conditioned  not  to  carry  on  the  trade  Bond, 
of  a 

The  plaintiffs  claim  is  for  damages  for  refusing  to  carry  the  plaintiffs  Carrier, 
goods  by  railway. 

The  plaintiffs  claim  is  for  damages  for  refusing  to  carry  the  plaintiff  by 
railway. 

The  plaintiffs  claim  is  for  damages  for  breach  of  duty  in  and  about  the 
carriage  and  delivery  of  coals  by  railway. 

The  plaintiffs  claim  is  for  daonages  for  breach  of  duty  in  and  about  the 
carriage  and  delivery  of  machinery  by  sea. 

The  plaintiffs  daim  is  for  damages  for  breach  of  charter-party  of  ship   Charter-party. 
[Mary], 

The  plaintiffs  claim  is  for  return  of  household  furniture,  or,  &c.,  or  their  Claim  Jor  re- 
value, and  for  damages  for  detaining  the  same.  torn  of  goods 

and  damages. 

The  plaintiffs  claim  is  for  wrongfully  depriving  plaintiff  of  goods,  house-  Damages  for 

hold  furniture,  &c.  depriving  of 

goods. 

The  plaintiffs  claim  is  for  damages  for  libel.  Defamation. 
The  plaintiffs  claim  is  for  damages  for  slander. 

The  plaintiffs  claim  is  in  replevin  for  goods  wrongfully  distrained.  Distress. 

2  n        *  Replevin. 
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Wrongful 
distress. 

Ejectment. 


To  establish 
title  and  re- 
coTer  rents. 
Dower. 
Fishery. 

FraBd/ 


Gnaranteew 


Insurance, 


Fire  insnnmc*. 


Landlord  and 
tenant. 


Medical  man. 

MischierooB 
animal.    • 
Negligence 


A.  in. 


Appendix. 


Lord  Camp- 
bell's Act 

Promise  of 
marriage. 
Quare  impedit. 
Seduction. 

Sale  of  goods. 


Sale  of  land. 


The  plaintifiTs  claim  is  for  damages  for  improperly  distraining. 

{^Thia/orm  shaU  be  sufficient  whether  the  dtstresi  oompUwned  of  he  wrong' 
fuL  or  excessive,  or  irregular,  and  wheiher  the  claim  he  for  damages 
only,  or  for  double  vahte,"] 

The  plaintifrs  claim  is  to  recover  possession  of  a  house,  No.        in 
street  [or  of  a  farm  called  Blackacr^,  situate  in  tlie  parish  of  in  the 

county  of 

The  plaintifTs  claim  is  to  establish  his  title  to  {here  describe  property^ 
and  to  recover  the  rents  thereof. 

rZ^  two  previous  Forms  may  he  combined,'] 

The  plaintiffs  claim  is  for  dower. 

The  plaintiffs  claim  is  for  damages  for  infringement  of  the  plaintiff's 
right  of  fidiing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation  on 
the  sale  of  a  house  [or  a  business,  or  shares,  or,  <fec.]. 

The  plaintifTs  claim  is  for  damages  for  fraudulent  'misrepresentatitm  of 
the  credit  of  A.B. 

The  plaiutifT^  claim  is  for  damages  for  breach  of  a  contract  of  guar- 
rantee  for  'A,B. 

The  pl&intifTs  claim  is  for  damages  for  breach  of  a  contract  to  indenmiiy 
theplaintiff  as  the  defendant's  agent  to  distrain.* 

The  plaintiffs  claim  is  for  a  loss  under  the  policy  upon  the  ship  **  Boyal 
Charter,^  and  freight  or  cargo  [or  for  return  of  premiums]. 

[This  Form  €hall  he  sufficient  whether  the  loss  cUmned  he  total  or 
partial,"] 

The  plaintifTs  claim  is  for  arloss  under  a  policy  of  fire  insurance  upon 
house  and  furniture. 

The  plaintifTs  claim  is  for  damages  for  breach  of  a  contract  to  insure  a 
house. 

The  plaintifTs  claim  is  for  damages  for  breach  of  contract  to  keep  a 
housd  in  repair. 

The  plaintifTs  claim  is  for  damages  for  breaches  of  covenants  contained 
in  a  lease  of  a  farm. 

The  plaintifTs  claim  is^or  damages  for  injury  to  the  plaintiff  from  the  ^ 
defendfl^t's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  tha  defendant's  dog. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  by  the 
negligent  driving  of  the  defendant  or  his  servants. 

The  plaintifTs  claim  is  for  damages  for  injury  to  the  plaintiff  while  a 
passenger  on  the  defendant's  railway  by  the  negligence  of  the  defendant's 
servants. 

The  plaintifTs  claim  is  for  damages  for  injury  to  the  plaintiff  at  the 
defendant's  railwav  station,  from  the  defective  condition  of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.B.  deceased,  for  damages  for  the 
death  of  the  said  A.B,  from  injuries  received  while  a  .passenger  on  the 
defendant's  railway,  by  the  negligence  of  the  defendant's  servants. 

The  plaintifTs  claim  is  for  damages  for  breach  of  promise  of  marriage. 

The  plaintifTs  claim  is  in  quare  impedit  for  . 

The  plaintifTs  claim  is  for  damages  for  the  seduction  of  the  plaintifTs 
daughter. 

The  plaintifTs  claim  \&  for  damage  for  breach  of  contract  to  accept  and 
pay  for  goods. 

The  plaintifTs  claim  is  for  damages  for  non-delivery  [or  short  delivery,  ' 
or  defective  quality,  or  other  breach  qf  contract  of  sale]  of  cotton  [or,  Ac.] . 

The  plaintifTs  claim  is  for  damages  for  breach  of  warranty  of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or 
purchase]  land. 
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The  plaintifTs  claim  is  for  damages  for  breach  of  a  contract  to  let  lor 
take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or 
purchase]  the  lease,  with  goodwill,  £Ltures,  and  stock  in  trade  of  a  public- 
house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for  title  [or 
for  quiet  enjoyment,  or  <fec.]  in  a  conveyance  of  land. 
•  The  plaintiff's  clidm  is  for  danlages  for  wrongfully  entering  the  plaintiff's 
land  and  drawing  water  ^m  his  well  [or  cutting  his  grass  or  pulling  down 
his  timber  or  pulling  down  his  fences,  or  removing  his  gate,  or  using  his 
road  or  patJi,  or  crossing  his  field,  or  deporting  sand  there,  or  carrying 
awBv  gravel  thence,  or  carrying  away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  the 
supnort  of  plaintiff's  land  [or  house  or  mine].    . 

The  plaintiff's  claim  is  for  damages  for  'Wrongfully  obstructing  a  way 
[fMic  nighv^iw  or  a  private  way]. 

The  pliuntifrs  claim  is  for  damages  for  wrongfully  diverting  [or  obstruct-, 
ing,  or  polluting,  or  diverting  water  from]  a  watercourse. 

The  plaintifTs  claim  is  for  damages  for  wrongfully  discharging  water 
upon  the  plaintiff's  land  [or  into  the  plaintiff's  mine}. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  the 
plaintiff^s  use  of  a  weU. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's 
rirfit  of  pasture. 

\Thi8  Form  shaft  he  eufficieni  whatever  the  nature  qf  the  right  to pastwre 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  of  light  to 
plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's 
right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's 
patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's 
copyri^t. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  uiung  [or  imitating] 
theplamtiff's  trade  mark. 

The  plamtiff's  claim  is  for  damages  for  breach  of  a  contract  to  build  a 
ship  [or  to  repair  a  house,  &c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  employ 
theplalntiff  to  build  a  ship,  &c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  &c,  caused 
by  noxious  vapoiu^  from  the  defendant's  factory  [or,  <fec.] 

The  plaintiff's  claim  is  for  damages  from  nuisance  by  noise  from  the 
defendant's  works  [or  stables,  or^  cfec] 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's  goods  in  the 
defendant's  inn. 

Add  to  Indorsement : — 
And  for  a  mandamus  commanding  the  defendant  to 

Add  to  Indorsement : — 
And  for  an  injunction  to  restrain  the  defendant  from 

Add  to  Indorsement  where  daim  is  to  land^  or  to  establish  title,  or  ho/th : — 
And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 
And  for  breach  of  covenant  for  [repa»r«]. 
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Trespass  to 
land. 


Support. 

Way. 

Watercourse 


Pasture. 

light.  • 

Sporting. 

Patent 

Copyright. 

Trade  mark. 

Work. 
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Innke<^per. 

Mandamus. 

Injunction. 
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By  an  execator 
or  legatee  pro- 
pounding a  will 
in  solemn  form. 


SECTION  V. 
Pbobatb. 


The  plaintiff  claims  to  be  executor  of  the  last  wHl  dated  the      .      day 

of  of  G,W,f  late  of  gentleman,  deceased,  who  died  on  the 

day  of  and  to  have  the  said 'will  established.    This  writ  is 

issued  against  you  as  one  of  the  next  of  kin  of  the  said* deceased  [orcuthe 

case  may  he],  


2. 


day 


The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
of  of  CD.,  late  of  'deceased,  who  died  on  the  day  of 

and  to  have  the  probate  of  a  pretended  will  of  the  said  deceased,  dated  the 
day  of  revoked.    This  writ  is  issued   against  you  as  the 

executor  of  the  said  pretended  will  [or  as  the  case  may  he"].  . 


3. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  CD.,  late  of 
deceased,  who  died  on  the  day  of  dated  the  day 

of 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the 
personal  estate  of  the  said  dece^ed  obtained  by  you  should  be  revoked, 
and  probate  of  the  said  will  granted  to  him. 


By  an  executor 
or  legatee  of 
a  fqrmer  will, 
or  a  next  of  kin, 
&c.,  of  the  de- 
ceased seeking 
to  obtain  the 
revocation  of  a 
Probate 
granted  in 
common  form. 

Bj  an  executor 
or  legatee  of  a 
will  when 
letters  of  ad- 
ministration 
have  been 
granted  as  in 
an  intestacy. 

By  a  person  4, 

mS'of  ad-  '^^  plaintiff  claims  to  be  the  brother  and  sole  next  of  kin  of  CD.,  of 

ministration  as  deceased,  who  died  on  the            day  of            intestate,  and  to  have 

a  next  of  kin  of  ^  s^ch  a  grant  of  admiijistration  to  the  personal  estate  of  the  said  intestate, 

the  deceased,  This  writ  is  issued  against  you  because  you  have  entered  a  caveat,  and 

but  whose  have  alleged  that  you  are  the  sole  next  of  kin  of  the  deceased  [or  as  the  case 

interest  as  next  may  be]. 

of  kin  is  dis-  

puted. 

SECTION  VI. 
Admibaltt. 

1. 

The  plaintiffs,  as  owners  of  the  vessel  "  Mary,"  of  the  port  of  claim 

lOOOZ.  against  the  brig  or  vessel  "Jane"  for  damage  occasioned  by  a 
collision  which  took  place  in  the  North  Sea  in  the  monUi  of  May  last 


Damage  to 
yessel  by 
collision. 


Damage  to 
cargo  by 
colUsion. 


Damage  to 
cargo  other- 


The  plaintiffs,  as  owners  of  the  cargo  laden  on  board  the  vessel  "  Mary,'* 
of  the  port  of  claim  £  against  the  vessel  "  Jane  "  for  damage 

done  to  the  said  cargo  in  a  collision  in  the  NortH  Sea  in  the  month  of  May 
last.  [The  two  previous  forms  may  he  oombvMd.] 


3. 


The  plaintiff,  as  owner  of  goods  laden  on  board  the  vessel  "  Mary,'*  on  a 
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voyage  from  Lisbon  to  England,  claims  from  the  owner  of  t!he  said  vessel      A.D.  1883. 
£  for  damage  done  to  the  said  goods  during  such  voyage.  — ^ 


4. 

The  plaintiff,  as  sole  owner  of  the  vessel  **  Mary,"  of  the  port  of  In  causes  of 

claims  to  have  possession  decreed  to  him  of  the  said  vessel.-  possession. 


The  plaintiff  claims  possession  of  the  vessel  "  Mary,"  of  the  port  of 

as  owner  of  48-64Ui  shares  of  the  said  vessel,  against  CD,,  owner  of 

16-64th  shares  of  the  said  vesseL 


6. 

The  plaintiff,  as  part  owner  of  the  vessel  "  Mary,"  claims  against  CD,, 
part  owner  and  his  shares  in  the  said  vessel  £  as  part  of  the  earnings 

of  the  said  vessel  due  to  plaintiff. 


7. 

The  plaintiff,  as  owner  of  48-64th  shares  of  the  vessel  "  Mary,"  of  the 
port  of  claims  possession  of  the  said  brig  as  against  CD.,  the 
master  thereof  

8.  • 

The  plaintiff,  under  a  mortgage  dated  the  day  of  claims 

against  the  vessel  "  Mary,"  £  being  the  amount  of  his  mortgage 

thereon,  and  £  for  interest.. 

9. 

The  plaintiff,  as  assignee  of  a  bottomry  bond  dated  the  day  of 

,  and  granted  by  CD,  as  master  of  the  vessel  "  Mary,"  of  the  port 
of  to  A,B.,  at  St.  Thomas's,  in  the  West  Indies,  claims  £ 

against  the  vessel  '*  Mary"  and  the  cargo  laden  thereon. 

10. 

The  plaintiff,  as  owner  of  24-64th  shares  of  the  vessel  "  Mary,"  being  B7  a  part 

dissatisned  with  the  management  of  the  said  vessel  by  his  co-owners^  owner  of  a 

claims  that  his  co-owners  shall  give  him  a  bond  in  £  for  the  value  of  vesseL 

the  plahitiff's  said  shares  in  the  said  vessel. 

11. 

The  phdntiffs,'  as  owners  of  the  derelict  vessel  '*  Mary,"  of  the  port  of 
claim  to  be  put  in  possession  of  the  said  vessel  and  her  cargo. 

.     12. 

The  plaintiffs,  as  the  owners,  master,  and  crew  of  the  vessel  "  Caroline,"  By  salvors, 
of  the  port  of            claim  the  sum  of   £  for  salvage  services 

performed  by  them  to  the  vessel  **  Mary,"  off  the  Goodwin  Se^ds,  on  the 
day  of  

13. 

The  phdntiffs,  as  owners  of  the  steam-tug  "  Jane,"  of  the  port  of  Claim  for 

claim  £  .for  towage  services  performed  by  the  said  ateam-tug  to  the  towage, 

vessel  •*  Mary,"  on  the  day  of 
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Seamen's ' 
wages. 


For  neces- 
saries. 


14. 

The  plaintiffs,  as  seamen  on  board  the  vessel  "  Mary,"  daim  £  fw 

wages  due  to  them  as  follows— (1)  the  mate  SOL  for  two  months'  wages 
from  the  day  of  

15.  • 

The  plaintiffs  claim  £  for  necessaries  •supplied,  to   the   yessel 

**Mai7,*  at  the  port  of  Newcastle-on-Tyne,  delivered  on  the  day 

of  and  the.  day  of 


Executors. 


Trustee  in 

bankniptcj; 

Trustee. 


SECTION  vn, 
Ikdobsements  of  Ohabagteb  of  Parties. 

The  plaintiiff's  claim  is  as  executor  [or  administrator]  of  CD.^  deceased, 
for,  <fec 

The  plaintiff's  claim  is  against  the  defendant  A.B.,  as  executor  [or,  <£&] 
of  CD.f  deceased,  for,  <fec 

The  plaintiff's  claim  is  against  the  defendant  A.B,f  as  executor  of  X  PI, 
deceased,  for,  &c,  and  against  the  defendant  (7.D.,  in  his.  personal  capacity, 
for,  <fcc 

The  plaintiff's  claim  is  as  trustee  imder  the  bankruptcy  of  A,B.f  for 


The  plaintiff's  claim  is  as  [or  the  pilaintiff's  claim  is  against  the  defendant 
as]  trustee  under  the  will  of  A,B.  [or  under  the  settlement  upon  the 
marriage  of  A.B.  and  X.  F.,  his  wife]. 

The  plaintiff's  claim  is  as  public  omcef  of  the  Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  as  public  ofi&cer  of  the 
Bank,  for      • 

The  plaintiff's  claim  is  against  the  defendant  A.B^  as  principal,  and 
against  the  defendant  CD.,  as  public  officer  of  the  Bcmk,  as  surety, 

for  '  ' 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of  A^, 
deceased! 

The  plaintiff's  claim  is  against  the  defendant  (7.2>.,  as  heir-at-law,  and 
against  the  defendant  J^.^.,  as  devisee  of  lands  under  the  will  of  A'B, 
Quitam  action.       The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself,  for   . 


Pablic  officer. 


Heir  and 
devisee. 
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APPENDIX  B.  AD.  1883. 


NOTICES,  &c: 

•      No  1. 

« 

Third  Pabty  Noticb,. 

188  .    {Here  put  ike  letter  and  number.'] 

In  the  High  Court  of  Justice. 
DivisioiL 

Between  A.B.,  Plaintiff, 
and 

CD.,  Defendant, 
Notice  filed     .      ,  188  . 
ToMr.X.F. 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff  against 
the  defendant  [as  surety  for  M.N.f  upon  a  bond  conditioned  for  payment 
of  £0002.  and  interest  to  the  plaintiff 

The  defendant  claims  to  he  entitled  to  contributi<»i  from  you  to  the 

-  extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover  against 

him,  on  the  ground  that  you  are  (his  co-surety  under  the  said  bond,  or^ 

also  surety  for  the  said   M.N,,  in  respect  of  the   said  matter,  under 

another  bond  made  by  you  in  favour  of  the  said  *plaintiff^  da^  the 

day  of  ,  a;d.  )]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  500L,  dated  the  day 

of    .       ,  A.p.  ,  drawn  by  you  upon  and  accepted  by  the  defendant, 

and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  ag^st  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  5002.,  dated  thjB  day 

of  ,  ▲.D.  ,  drawn  by  vou  before  and  accepted  by  the  defendant, 

and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under 
the  said  bill,  on  the  ground  that  it  was  accepted  for  your  acoom- 
mod^M^on]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
delivery  to  the  jdaintiff  of  lOOO  tons  of  cod.. 

^e  d^endant  claims  to  be  indemnified  by  you  against  liability  in 
respect  of  the  sud  contract,  or  any  Ix^ach  thereof,  on  the  ground  that  it 
was  made  by  him  on  your  behalf  and  as  yo\|r  agentr]. 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim  in  this 
action  as  against  the  defendant  CJ).,  or  your  liability  to  the  defendtmt 
CD.,  you  must  cause  an  appearance  to  be  entered  for  you  within  eight 
xlays  after  service  of  this  notice. 

In  default  of  your  so  awearii^,  you  will  be  denned  to  admit  the 
validity  of  any  judgment  obtained  against  the  defendant  CD.,  and  your 
own  liability  to  contribute  or  indemniiy  to  the  extent  herein  claimed, 
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i«D.  1883.     which  may  be  summarily  enforced  a^dnst  you,  pursoant  to  the  Bales 
—         of  the  Supreme  Court,  1883,  Order  XVI.,  Part  VI. 

(Signed)  .  E.T. 
Or,X.Y., 
Solicitor  for  the  defendant, 
E.T. 
Appearance  to  be  entered  at 


No.  2. 

NonCB  OP  CoUNTBB-CLAm. 

[Heading  as  in  Form  1  ] 

«'  To  the  within-named  X.T.  • 

''  Take  notice  that  if  you  do  not  am)ear  to  the  within  coimter-claim  of 
the  within-named  CD.  within  eight  oays  from  the  service  of  this  defence 
and  counter-claim  upon  you,  you  will  oe  liable  to  have  judgment  given 
against  you  in  your  absence. 

**  Appearance  to  be  entered  at  ." 


No.  3. 

Notice  op  Payment  into  Coubt. 

■  [Heading  as  in  Form  1.]  , 

Take  notice  that  the  defendant  has  paid  intx)  Court  £  ,  and  says 

that  that  sum  is  diough  to  satisfy  the  plaintifiTs  claim  [or  ihe  plaintiff's 
cUUm/oTy  <fec.]. 
ToMr.Xr., 

The  plaintififs  solicitor. 

Defendant's  solicitor. 


No.  4. 

AOCEFTAKOE  OF  SUM  PAID  INTO  CoUBT. 

[Heading  as  in  Form  1.] 

Take  notice,  that  the  plaintiff  accepts  the  •  sum  of  £  paid  by 

you  into  Court  in  satisfaction  of  the  claim  in  respect  of  which  it  is 
paid  in. 


No.  6. 
Confession  of  Defenoe. 
[Heading  as  in  Form  1.] 


The  plaintiff  confesses  the  defence  stated  in  the  paragraph  of  the 

defenduit's  defence  [or^  of  the  defendant's  further  defence^ 
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A.D:  1883. 
INTEBB00AT0BIE8* 

18    [Here  ptU  the  letter  and  nwmber,'] 

In  the  High  Court  of  Justice* 
Division. 

Between -4.P.,  Plaintiff, 
and 
CD.,  E.F.,  and  G.E.,  Defendants. 
Interrogatories  on  behalf  of  the  above-named  [plaintiff *ot  defendant  . 
C.Z).]  for  the  examination  of  the   above-named  [a^6W(ian<«  E,F,  and    ' 
0,H,,  or  plaintiff  ], 
'     1.  Did  not,  &c,  * 
2.  Has  not,  &c. 
&c.        &c.        &c. 
[The  defendant  E.F.  is  required  to  answer  the  interrogcUories 

nwribisred        .] 
[2%e  defendant  G.H.  is  required  to  answer  the  interrogatories 
numbered  '     .] 


No.  7. 

AvswsB  TO  Interbogatobies. 

[Heading  as  in  Form  6.] 


The  answer  of  the  above-named  defendant  KF,  to  the  interrogatories  for 

his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  E,F,f  make 
oath  and  say  .as  follows : — 


No.  8, 
Affidavit  as  to  Documknvs. 
[Heading  as  in  Form  1.]  . 


I,  the  above-named  defendant  (7.2>.,  make  oath  and  say  as  follows : — 

1.  1  have  in  my  possession  or  power  the  docimients  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  parts  of 
the  first  schedule  hereto. 

2.  I  obiect  to  produce  jthe  said  documents  set  forth  in  the  second  port 
of  the  said  first  schedule  hereto. 

3.  That  [here  state  wpon  what  grounds  the  objection  is  made,  and  verify 
ihe  facts  as  jar  as  may  he"], 

i,  J,  have  had,  but  have  not  now,  in-  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth  in  the 
second  schedule  hereto. 

6.  The  last-mentioned  documents  were  last  in  my  possession  or  power 
on  [staie  when"], 

6.  That  [?iere  state  what  has  become  of  the  last-mentioned  documents,  and 
in  whose  possession  they  now  are"]. 
.  7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I  have 
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AJ).  1883.      not  now,  and  never  had  in  my  poflseesion,  custodj,  or  power,  or  in  the 
— —  possession,  custody,  or  power  of  my  solicitors  (»r  agents,  solicitor  or  agent, 

or  in  the  possession,  costody,  or  power  ol  any  other  persons  or  person  on 
my  behalf,  any  deed,  account,,  book  of  account,  YOiudier,  receipt,  letter, 
memorandum,  paper,  or  writing,  or  any  copy  of  or  extract  m>m  any 
such  docmnent,  or  any  other  document  whatsoever,  relating  to  the  matters 
in  question  in  this  suit,  or  any  of  them,  or  wherein  any  entry  has  been 
made  relative  to  such  matters,  or  any  of  them,  other  than  and  except 
the  documents  set  forth  in  the  said  first  and  seo(»id  schedules  hereto. 


No.  9. 
Notice  to  pboducb  Doouxsirrs. 

Take  notice,  that  the  \jjMmJlAff  or  drfendam£\  requires  yon  to  produce 
for  his  inspection  the  following  documents  Tderred  to  in  your  [sto^ 
mefnJt  qf  daim,  or  dtfence,  or  affidavit^  dated  the  day  of 

A.D.  ]. 

Describe  documents  required. 

XF.,    . 
Solicitor  to  the 
To  Z., 
Solicitor  for 


No.  10. 

Notice  to  ikspeot  Documents. 

{^Heading  ae  in  Form  1.] 

Take  notice,  that  you  can  inspect  the  docimients  'mentioned  in  your 
notice  of  the  day  of  a.d.  [except  the  deed  numbered 

in  that  notice']  at  [insert  place  of  inspection]  on   Thursday  next  the 
inst.y  between  the  hours  of  12  and  4  o'clock. 

Or,  that  tHe  [plaintiff  or  defendant]  objects  to  giving  you  inspection 
of  the  documents  mentioned  in  your  notice  of  the  day  of 

A.D.  ,  on  the  ground  that  [state  the  ground]. 


No.ll, 

Notice  to  adhit  DootrMSKTS. 

[Heading  as  in  Form  1.] 


Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause  proposes 
to  adduce  in  evidence  the  several  documents  hereimder  specified,  and  that 
the  same  may  be  inspected  by  the  defendant  [or  plaintiff],  his  solicitor 
or  agent,  at  on  ,  between  the  hours  of  ;  and  the  defendant 

[or  plaintiff]  is  hereby  required,  within  forty-eight  hours  from  the  last- 
mentioned  ^our,  to  aomit  that  such  of  the  said  dmsuments  as  are  spedfiied 
to  be  originals  were  respectively  written,  signed,  or  executed  as  they 
purport  respectively  to  have  been ;  that  such  as  are  specified  as  copies 
are  true  copies ;  and  such  documents  as  are  stated  to  have*  been  served, 
sent,  or  delivered,  were  so  served,  sent,  or  delivered  respectively ;  saving  . 
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all  just  exceptions  to  the  admissibility  of  all  such  documents  as  evidence      AJ>.  1883. 
^1  this  cause.  — »- 

Pated,&c.  .  (Signed) 

To  E.F.,  solicitor  Tor  agent]  for 
defendant  [or  plaintiflT]* 
6^.^.y  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 

[Here   describe   the  docmnenU,  the  manner  of  doing  which  ma/y  he  as 

/ottotOT;— ] 


OBIGiyALB. 


DeMripUon  of  Docnments. 

i ■ 


Deed  of  ooTenant  between  AM,  and  CD.  HnX  part,  and 

E,F,  BQOond  part 

Indenture  of  lease  from  A.B,  to  CD,    ,        .  '      . 
Indenture  of  release  between  A.B,^  CD;  first  put,  &c. 

Letter,  defendant  to  plaintiff 

Policy  of  insuranoe  on  goods  by  ship  "Isabella,"  on 

Toyage  from  Oporto  to  London         .         .         . 
Memorandum  of  agreement  between  CD.,  captain  of  said 

8hip,.and  EJ*.        .         .         .         . 
Bill  of  exchange  for  £100  at -three  months,  drawn  by 

A,B,  on  and  aooepted  by  CD.,  indorsed  by  E,F,  and 

Q.H. 


DatM. 


January  1, 1848. 
February  1, 1848. 
February  %  1848. 
March  1, 1848. 

December  3, 1847, 

Januaiy  1, 1848. 

May  1, 1849. 


Ck>PiS8. 


JXs0cilptioii  of  DooumADlB. 


register  of  baptism  of 
A^B,  in  the  parish  of  X, 

Letter — plaintiff  to  de- 
fendant      . 

Notioe  to  produce  papers 


Becord  of  a  judgment  of 
the  Court  of  Queen's 
Bench  in  an  action, 
F£.  V.  F.N. 

Letters  patent  of  King 
Charles  11.  in  the 
Bolls  Chapel 


Dates. 


January  1, 1848. 
Febmaiy  1, 1848 
Maroh  1, 1848 


Trinity  Term,  10th 
Vict. 


January  1, 1680. 


Ortgiiua  or  I>af.licate  flerv»d, 

sent,  or  delivered,  when,  how, 

*ndbyr"  - 


Bent   hy   Gefieral    Poet, 

February  2,  1848. 
Served  March  2, 1848,  on 

defendant's  attorney  by 

A'J'.,of-^ 
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No.  12. 

NonCB  TO   ADMIT    FaOTS. 

{^Heading  cu  in  Form  1.] 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause  requires  the 
defendant  [or  plaintiff]  to  admit,  for  the  purposes  of  this  cause  only,  the 
several  facts  respectively  hereunder  specified;  and  the  defendant  [or 
plaintiff]  is  hereby  required,  within  six  days  from  the  service  of  this  notice, 
to  admit  the  several  fact^  saving  all  just  exceptions  to  the  admissibility  of 
such  facts  as  evidence  in  this  cause. 
Dated,  &o. 

(7.D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 
To  E,F.f  solicitor  [or  agent]  for  the  defendant  [or  plaintiff]. 
The  fact^  the  admission  of  which  is  required,  are-* 

1.  'Hiat  John  Smith  died  on  the  1st  of  January  1870. 

2.  That  he  died  intestate. 

8.  That  James  Smith  was  his  only  lawful  bool, 

4.  That  Julius  Smith  died  on  the  1st  of  April  1876. 

5.  lliat  Julius  Smith  never  was  married. 


Na  13. 
Admission  op  Facts,  fubsuant  to  Nones. 
[Heading  cu  in  Form  1.] 

The  defendant  [or  plaintiff]  in  this  cause,  for  the  purposes  of  this  cause 
only,  hereby  admits  the  several  facts  respectively  hereunder  specified,  subject 
to  the  qusdifications  or  limitations,  if  any,  hereunder  specified,  saving  all 
just  exceptions  to  the  admissibility  of,  such  facts,  or  any  of  them,  as 
evidence  in  this  cause. 

F^vided  that  this  admission  is  made  for  the  purposes  of  this  action  only, 
and  is  not  an  admission  to  be  used  against  the  defendant,  [or  plaintiff]  on 
any  other  occasion,  or  by  any  one  other  than  the  plaintiff  [or  defendant  or 
pirty  requiring  the  admission']. 

Delivered,  &o. 

E.F.y  solicitor  [or  aeent]  for  the  defendant  [or  pliuntiff]. 

To  0,H.^  solicitor  [or  agent]  for  jUie  plaintiff  [or  defendant]. 


Facts  Admitted. 


Qnaliflotions  or  Ltmitatioiis,  if  any,  snt^leci 
to  which  thqr  an  admitted. 


1.  That  John 'Smith  died  on  the  lit  of 

January  1870. 

2.  That  he  died  intesUte. 

3.  That  James  Smith  was  his  lawful  son. 

4.  That  Jolios  Smith  died. 

5.  That  Jnlius  Smith  never  was  married. 


2. 

3.  Bat  not  that  he  was  his  only  lawfnl 

son. 

4.  Bat  not  that  he  died  on  the  Ist  of 

April,.1876. 
5. 
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No.  14.  ^^8»- 

NoTicB  TO  Pboducb  (GEinsBAL  Fobm). 
{Heading  as  m  Form  1.] 

Take  notice,  that  you  are  hereby  reqmred  to  produce  and  show  to  the 
Court  on  the  trial  of  this  all  books,  papers,  letters,  copies  of  letters, 

and  other  writings  and  documents  in  your  custody,  possession,  or  power, 
containing  any  entry,  memorandum,  or  minute  relating  to  the  matters  in 
question  in  this  ,  and  particularly 

Dated  the  day.  of  18    . 


To  the  above  named 

h        solicitor        or  agent 


(Signed) 
of 

Agent  for 
Solicitor        for  the  above-named 


No.  15. 

Issue. 

{Heading  as  in  Form  1.] 

Whereas  A.B,  affirms,  and  CD,  denies  {here  state  the  question  or 
questions  of  fact  to  be  tried],  and  it  has  been  ordered  by  the  Hon.  Mr. 
Justice  that  the  said  question  shall  be  tried  {here  state  mode  of 

trial,  whether-  with  or  withovit  a  jwry],  therefore  let  the  same  be  tried 
accordingly. 

No.  16. 

NoncB  OF  Tbial. 

{Heading  as  in  Form  1.] 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this  ordered 

to  be  tried]  {or  as  the  case  may  he"]  in  {or  as  the  case  may  le],  for  the 

day  of  next. 

X  F.,  plaintiffs  solicitor  {or  as  the  case  may  6c]. 
Dated 
To  Z,,  defendant's  solicitor  {or  as  the  case  may  he]. 


No.  17. 
Gebtifioate  of  Officer  after  Trial  with  a  Jury. 
{HeadiTig  as  in  Form  1.] 

I  certify  that  this  was  tried  before  the  Hon.  Mr.  Justice 

with  a  special  jury  of  the  coimty  of  ,  on  the  12th  and  13th  days  of 

November  1876. 

The  jury  found  {state  findings']. 

The  Judge  directed  that  judgment  should  be  entered  for  the  plaintiff 
for  £  with  costs  of  summons  {or  as  the  case  may  he], 

A.B,, 
{Title  of  ojfflcer.'] 
The.    '    dayof  18    . 
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No.  18. 
NoTioB  OF  Motion. 
Iffeading  as  in  Form  1.]  • 

Take  notice,  that  the  Court  wiU  be  moved  on  *  day  the 

day  of  18    at  o'clock  in  the  forenoon,  or  so  soon  thcro- 

after  as  counsel  can  be  heard,  by  that 

Dated  the  day  of  18    . 

(Sign^)    - 
-      of 

Agent  for  " . 

Solicitor  fcH"  the 
To      • 


♦  •*  WhoUy 
discontinaes 
this  action,"  or 
**  withdraws  so 
mnch  of  his 
claim  in  this 
action  as  re- 
lates to,"  &C. 
t  If  not 
against  all  the 
defendants  add 
*^  as  against  the 
defendant,"  &c 


»o.  19. 
.    .       Notice  of  DiscoirrnruANCB. 
[Heading  as  in  Form  1.] 
Take  notice,  that  the  plaintiff  hereby  * 


t 

Dated  the 


To 


day  of  18 

(Signed) 
of 

Agent  for 


Solicitor  for  the  Plaintifil 


No.  20. 

Notice  of  Cboss-examinatioh  of  Dbponekts  at  Tbial. 

lEeading  as  in  Form  1.] 

Take  notice,  that  the  intend  at  the  trial  of  this  action  to  cross- 

examine  the  several  deponents  named  and  described  in  the  schedule 
hereto  on  their  affidavits  therein'  specified. 

And  also  take  notice,  that  you  are  hereby  required  to  produce  the  said 
deponents  for  such  cross-examination  before  the  Court  aforesaid. 
Dated  the  day  of  18    . 

•    (Signed) 

Agent  for 
of    . 

•  Solicitor  for  the 
To  . 


T3E  SoBEDULE  abovo  referred  to. 

Name  of  Deponent. 

Address  and  Descriptiofl. 

.  Date  when  Affidavit  filed. 

• 

• 
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No.  21.  .  AJ).  1888. 

IJ^onos  OF  Bbnbwal  of  Writ  of  Exeoution. 

IHedding  as  in  Form  1.] 

Take  notice,  that  the  writ  of  issued  in  this  action  directed  to  the 

sheriff  of  and  hearing  date  the  day  of  18    ,  has  heen 

renewed  for  one  year  from  the  day  of  18    . 

Dated  the    .  day  of  18    . 

(Signed) 

of  - 

Agent  for 

Solicitor  for  the 
To  the  Sheriff  of  . ■ 

Na  22. 
KoTicB  AS  TO  Stock  undeb  Obdeb  XLVL 

To  the  [here  add  the  name  of  the  Company]. 

Take  notice,  that  the  stock  comprised  in  and  now  suhject  to  the  trusts  of 
the  [settlement,  will,  <fec.]  referred  to  in  the  aflSdavit  to  which  this  notice 
is  annexed,  consists  of  the  following  (that  is  to  say)  [here  specify  the  etock"}. 

This' notice  is  intended  to  stop  the  transfer  of  the  stock  only,  and  not  the 
receipt  of  dividends  [or,  the  receipt  of  the  dividends  on  the  stock  as  well  as 
the  transfer  of  the  stock]. 

(Signed)    4B. 

No.  23. 

Afudavit  of  Sebvicb  of  Summons. 

[Beading  as  in  Form  1.] 

I '  of  solicitor     for  the  above-named  make  oath  and 

say  .as  follows : —  -  . 

I  did  on  the  day^f  18     ,  before  the  hour  of  in  the 

noon,  serve  the  above-named  in  this  action,  with  a  true 

copy  duly  stamped  of  the  summons  hereto  annexed  marked  A,  by  leaving 
it  at  the  of  the  said  situate  with  there. 

Sworn  at 

this 
day  of  •     18 

Before  me 
This  affidavit  is  filed  on  behalf  of  the 


No.  24. 
Afftoavit  on  Kegistbation  of  Bill  of  Sale. 

In  the  High  Court  of  Justice. 

Division.   .  18  No. 

I  of  make  oath  and  say  as  follows : — 

1.  The  paper  writing  hereto  annexed  and  marked  A  is  a  true  copy  of  a 
bill  of  sale,  and  of  every  schedule  or  inventory  thereto  annexed  Or  therein 
referred  to,  and  of  every  attestation  of  the  execution  thereof,  as  made  and 
given  and  executed  by 

2.  The  said  bill  of  sale  was  madQ  and  given  by  the  said  on  the 

day  of  18 

3.  I  was  present  and  saw  the  said  duly  execute  the  said  bill  of  sale 
on  the  said            day  of           18 
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A.D.  1883.  4.  The  said  resides  at  [staie  residence  ai  time  of  twearing  c^ffldavU] 

-— —  and  is  [state  occupation] 

5.  The  name  subscribed  to  the  said  bill  of  sale  ^  that  of  the 
witness  attesting  the  due  execution  thereof  is  in  the  proper  handwriting  of 
me  this  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Ck>urt,  and  reade  at 

7.  Before  the  execution  of  the  said  bill  of  sale  by  the  said  I  fully 
explained  to           the  nature  and  effect  thereof. 

Sworn,  &c. 


*  Name,  ad- 
dress, and  de- 
scription of 
garnishee. 


No.  25. 
Affidavit  in  support  op  Gabnisheb  Obdbb. 

In  the  High  Court  of  Justice. 

Division.  18  Na 

Betwe^i  Judgment  Creditor,  and  Judgment  Debtor 

1.  of  the  above-named  judgment  creditor  [or  solicitor^or  the 
above-named  judgment  creditor]  make  oath  and  say  as  follows  :— 

.    1.  By  a  judgment  of  the  Court  given  in  this  action,  and  dated  the 

day  of  18    ,  it  was  adjudg^  that  I  [or  the  above-named  judgment 

creditor]  should  recover  against  the  above-named  judgment  debtor 

the  sum  of  £  ,  and  costs  to  be  taxed,  and  the  said  costs  were  by  a 

master's  certificate  dated  the  day  of  18    allowed  at  £ 

2.  The.  said  still  remains  unsatisfied  to  the  extent  of  and 
interest  amounting  to  £         ' 

3.  *  is  indebted  to  the  judgment  debtor  in  the  sum  of 
£           or  thereabouts. 

4.,  The  said  is  within  the  jurisdiction  of  this  Court 

Sworn,  (fee. 


t  "  Is  "  or 

"are." 

}  If  daim  in 

writing,  n)ake 

the  writing  an 

exhibit. 

§  3Ute 

expectation  of 

suit,  or  that  he 

has  already 

sued. 


No.  26. 

Affidavit  on  Imterplbadeb^ 

*  {Heading  as  in  Form  1.] 

I  -of  the  defendant  in  the  above  action,  make  oath  and  say 

as  follows : — 

1.  The  writ  of  smnmons  herein  was  issued  on  the  day  of 
18    >  and  was  served  on  me  on  the  .        day  of           18    . 

2.  The  action  is  brought  to  recover 

The  said  t  in  niy  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject  matter  of  this  action  has  been  and  is 
claimed  %  ^7  ^^^  who  § 

4.  I  do  not  in  any  manner  collude  with  the  said  or  with  the 
above-named  plaintiff,  but  I  am  ready  to  bring  into  court  or  to  pay  or 
dispose  of  the  said  in  such  manner  as  the  Court  may  onler  or 
direct.                                                                    • 

Sworn,  &c. 


No.  27. 

Affidavit  as  to  Stock  ukdeb  Ordbb  XLVL 

In  the  matter  of  \here  state  the  nature  of  the  document  comprising  the  stock* 
and  add  the  date  and  other  particulars,  so  far  as  known  to  the 
deponent,  sufficiently  to  identify  the  document  ] ; 

and 
In  the  matter  of  the  Act  of  Parliament,  5  Vict,  c  5. 
I  of  make  oath  and  say  that  according  to  the  best  of  my 
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knowledge,  information,  and  belief,  I  am  [(n',  if  the  affidavit  is  made  by  the      A.D.  1883. 
solicitor^  A,B.  of  is]  beneficially  interested  in  tbe  stock  comprised  in  -— » 

the  [settlement,  tnU,  &cJ]  above-mentioned,  which  stock,  according  to  the 
best  of  my  knowledge  and  belief,  now  consists  of  the  stock  specifi^  in  the 
notice  hereto  annez^. 

This  affidavit  is  filed  on  behalf  of  A»B.f  whose  address  is  [state  address/or 
service']. 
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A.D.  1883. 


General. 


APPENDIX  C. 


FOKMS  OP  STATEMENTS  OP  CLAIM 

To  BE  USED  PUBBUAKT  TO  ObDEB  XIX.,  RULE  6. 


In  the  High  Court  of  Justice, 

Division. 
Writ  issued  the  of 

Between  A,B. 


SECTION  L 

18    IHere  put  letter  and  number,'] 


18 


CD. 


and 
Statement  of  Claim. 


Plaintiff, 
Defendant. 


The  plaintiff,  &c, 

[or] 
The  plaintiff's  claim  is,  &c. 


iTo  be  filled  wp  in  manner  exemplified  in  the  folhwing  forms,'] 
he  plaintiff  claims  [as  in  foUovnng  forms]. 


Place  of  trial 
DeUvered  the 


of 


(Signed) 
18 


SECTION   II. 

AonONS  SPECIALLY  ASSIGinBD  TO  THE  ChAKOBRT  DIVISION  BT  S.  34, 

subs.  8,  of  the  Principal  Act. 
No.  1. 

Adminif-  The  plaintiff  is  a  creditor  of  X,  F.,  deceased,  of  whom  the  defendant  CD, 

tration.  fg  executor  {or  administrator)  and  the  defendwit  E,F,  is  heir  at  law  {or 

devisee). 
Particulars  of  the  claim : — 
Principal  due  on  the  bond  of  the  testator  {or  intestate) 

dated  the  of  18  £2000    0    0. 

Interest  from  the  of  at  6  per  cent.  ..      250    0    0 

£2260    0    0 
The  plaintiff  claims  to  be  paid  the  amount  due  to  him,  or  to  have  the 
real  and  personal  estate  of  the  said  X,  T,  administered. 

(Signed) 
Delivered 

No.  2. 

Wilful  default.       1.  The  plaintiff  is  residuaiy  legatee  of  A,B,,  of  the  city  of  Bath,  who 
died  March  drd,  1882,  having  made  his  will  dated  March  2nd,  1882,  and 
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appointed  the  defendants  his  executors,  who  proved  his  will  April  6th,      A.D.  1883. 
1882.  •  

2.  The  defendants  have  been  guilty  of  wilM  default  in  not  getting  in 
certain  property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintifif  relies  is  as  follows : — 
CJ).  owed  to  the  testator  1000^,  in  respect  of  which  no  interest  had 

been  paid  or  acknowledgment  given  for  five  years  before  the  testator's 
death.    The  defendants  were  aware  of  this  fact,  but  never  applied 
to  CD,  for  payment  until  more  than  a  year  after  testator's  death, 
whereby  the  said  sum  was  lost 
The  plaintiff  claims  :— 

fl.^  Account  of  testator's  personal  estate  on  footing  of  wilful  de&ult. 
2.)  Administration  of  the  testator's  personal  estate. 

(Signed) 
Delivered 

No.  3.  ■ 

1.  The  plaintiff  on  December  26th,  1875,  entered    into  partnership   Dissolution  of 
articles  witn  the  defendant  for  10  years.  Partnership. 

2.  The  defendant  has  broken  the  partnership  articles  as  follows : — 


M 


The  plaintifif  claims : — 

1.  Dissolution. 

2.  Accounts  and  inquiries. 

3.  A  receiver  and  manager. 

(Signed) 
Delivered 

No.  4. 

i.  The  plaintififs  are  executors  of  A.,  deceased.  For  accounts. 

*    2.  From  the  year  1875  till  his  death  A.  employed  the  defendant  as  his 
confidential  agent  in  the  management  of  a  large  building  estate  at  X, 

3.  The  defendant  as  such  agent  received  large  sums  of  money  for  the 
said  A.y  for  which  he  refuses  to  account. 

The  plaintififis  claim : 

1.  A<)oounts  of  all  sums  received  and  paid  by  the  defendant  as  agent 
of  ^. 

2.  Payment  of  the  amount  found  due. 

(Signed) 
Delivered 

No.  5. 

1.  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  defendant  Foreclosure  or 

2.  The  following  are  the  particulars  of  the  mortgage :—  Sale. 
(a,^  (Date  and  names  qf  mortgagor  and  mortgagee.) 
ib.S  fStim  secured.) 
fc.)  (Rate  qf  interest.) 
uL)  (Property  subject  to  mortgage.) 
f e.)  {Amount  now  due.) 

(Xr  the  ptaintifTs  title  is  a  derivative  title,  state  shortly  the  assignments 
under  which  he  claims.) 
(If  the  plaintiff  is  mortgagee  in  possession  add) : 
8.  Ihe  plaintiff  took  possession  of  the  mortgaged  properly  on   the 

2  E  2 
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of  ,  and  is  ready  to  aoooont  as  mortgagee  in  poeeeesioii  finom 

that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale  or  fbrecloeare  (and 
possession). 

—  ned) 

liTered 


No.  6. 

BedempUoD.  1*  The  plaintiff  is  mortgagor  of   lands,  of  which  the  defendant  is 

mortgagee. 

2.  The  followmg  are  the  particulars  oi  the  mortgage : 

{b.S  ISum  secured.) 
h.)  (Bate  of  irUereit.) 
cd.)  {Property  wuhjed  to  mortgage,) 

(ff  the  plaintijr$  title  is  derivative^  state  shortly  the  deeds  under  tohick  he 
'    daims,) 

(J[f  the  defendant  is  mortgagee  in  possession  add) : 

3.  The  defendant  has  taken  possession  (or  has  received  the  rents)  of  the 
mortgaged  property. 

llie  plaintiff  claims  to  redeem  the  said  premises,  and  to  have  the  same 
reconveyed  to  him  [and  to  have  possession  thereof]. 

[led) 
elivered 


No.   7. 

For  raising  By  a  settlement  on  the  marriage  of  A,B.  and  C.B^  dated  January  10, 

portions  or  '  1850,  Whiteacre  was  demised  to  trustees  for  1000  years  on  trust  after 
other  charges  the  deaths  of  A.B,  and  C.B,  to  raise  5000L  for  the  younger  children  of 
on  land.  the  marriage  who  should  attain  21. 

2.  A,B.  died  February  16, 1870. 

3.  C,B.  died  June  10, 1875. 

4.  There  were  5  children  only  of  the  marria^of  A.B,  and  C.B^  all  of 
whom  are  now  living  and  have  attained  21.  The  plaintiff  is  the  second 
bom  child. 

5.  The  defendants  were  cm  April  5,  1877,  appointed  trustees  of  the 
settlement. 

The  plaintijf  claims: 

1.  To  have  5000^.  raised  by  sale  or  mortgage,  and  distributed  among 

.the  persons  entitled. 

(Signed) 

Delivered 


No.  8. 

Sale  and  dii-     *    1.  On  November  12, 1880,  A,  and  the  defendant  B,  deposited  with  the 

tributioA  of      .plaintiff  500  Bussian  Gbvemment  bonds  as  security  for  a  debt  of  lOOOL 

proceeds  of        and  interest  at  4  per  cent  due  from  A.  and  the  defendant  j9.  to  the 

property  sub-     plaintiff! 

lect  to  snj  2.  A.  died  March  12, 1881. ' 

lien  or  charge^       3^  q^  March  30, 1881,  administration  of  the  estate  of  A.  was  granted 

to  the  defendant  C. 

i.  }^00l.  and  30^.  for  interest  is  owing  to  the  plaintiff  on  the  security  of 

the  said  bonds. 
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The  plaintifif  claims : 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  the  surplus  among  the  parties  entitled. 

(Signed) 
.    Delivered 


A.D.  1883. 


No.  9. 

1.  By  a  settlement  dated  July  3rd,  1^72,  on  the  marriage  of  the  Breai;k  of 
plaintiOB*  father  and  mother,  of  which  the  defendant  AiB.  and  one  CD, '  trust, 
were  trustees,  the  plaintiff-  are  absolutely  entitled  on  the- deaths  of  their 

father  and  mother. 

2.  On  August  5, 1874,  CD,  died,  and  the  defendant  E,F.  was  appomted 
in  his  place. 

3.  dn  December  1, 1879,  the  plaintifis'  father  died. 

4.  On  Januaiy  1, 1880,  the  plaintiffs'  mother  died. ' 

6.  The  defendstnts  have  committed  the  following  breaches  of  trust  by : 
(a.)  Sale  of  3,000^.  Buik  Stock  and  investment  of  the  pitx^eeds  in  the 
business  of  the  defendant  ^.^. 

(b.)  Sale  of  leasehold  property  worth  5000?.  to  Q.H.  for  lOOOl,  [without 
taking  any  proper  steps  to  ascertain  its  value  or  to  obtain  such  value]. 
The  pUdnti£n  claim : 

(1.)  The  replacement  of  3000?.  Bank  Stock  and  SI,  per  cent,  interest  on 
.  the  proceeds  of  the  Bank  Stock  sold  from  the  date  of  sale  till  re-« 
placement 
(2.)  Payment  of  40007.  and  interest  at  6  per  cent  per  annum  from 
the  date  of  the  sije. 

(Simed) 
Delivered 


No.  10.       . 

1.  By  a  settlement  dated  June  10, 1856,  upon  trust  {ot*A,B,  and  CB. 
successivelv  for  life,  with  remainder  for  their  children  who  should  attain 
21,  the  following  property  was  assured : — 

Obl)  a  sum  of  57352. 14s.  2d,  consolidated  3?.  per  cent,  aonuities. 
(b.S  4000?.  invested  on  mortgage  of  land  at  X, 
(c)  One-fifth  of  the  Yesiduary  estate  of  D,  deceased,  subject  to  a  prior 
life  interest 

2.  On  August  15, 1862,  CB,  died. 

3.  On  February  18, 1875,  A,B,  died. 

4.  On  September  10, 1879,  D.  died. 

5.  A,B.  and  CB,  had  five  children  only,  of  whom  the  plaintiff  is  one. 

6.  The  defendants  are  the  present  trustees  of  the  settlement 
The  plaintiff  claims: 

1.  Execution  of  the  trusts  of  the  settlement. 

2.  All  necessary  accounts  and  inquiries* 

3.  A  receiver. 

(Signed) 

Delivered 


Execa'tion  of 
trust 


No.  11. 

1.  In  1865  a  marriage  was  arranged  between  A,B,  and  the  plaintiff.         For  rectifica- 

2.  By  an  agreement  contained  in  two  letters,  dated  February  10  and  12,  tion,  &c,  of 
1865,  it  was  agreed  between  CB,,  the  father  of  A.B,,  and  D.,  the  father  of  initmments. 
the  plamtiff,  that  each  should  settle- 10,000?.  on  trust  for  A,B,  and  the 
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A.D.  1883.      plaintifif  successively  for  life,  with  remainder  on  the  usual  trusts  for  the 
, children  of  the  marriage. 

3.  By  letter,  dated  March  7, 1865,  from  D.  to  Messrs.  K  Jk  Co.,  Im 
solicitors,  he  instructed. them  to  preparer  settlement. 

4.  A  settlement,  dated  April  25, 1865,  was  executed  upon  the  marriage 
of  A,B.  and  the  plaintiff,  accidentally  omitting  to  give  a  life  interest  to 
the  plaintiff  after  the  life  interest  of  A.B. 

5.  On  May  20, 1882,  A,B.  died. 

6.  The  defendants  A  and  K.  are  the  present  trustees  of  the  settlement. 

7.  The  defendants  X.,  JIf.,  uad  N.,  are  the  only  children  of  the  marriage. 
The  plaintiff  claims : 

Rectification  of  the  settlement. 


(Signed) 
Deli^ 


ivered 


Specific  per- 
formance. 


No.  12. 

1.  By  an  agreement  (or,  letters)  dated  (or  made  verhally  at  interviews 
on  or  about)  the  day  ,  the  plaintiff  agreed  to  sell  to  the 
defendant  the  Home  Farm,  Kent,  for  £  .  The  sale  was  to  be 
completed  on  the           of 

(If  the  agrtetMni  was  verbal,  add) : 

2.  The  agreement  so  entered  into  has  been  part  perf(»rmed  as  follows 
(state  how). 

The  plaintiff  claims  specific  performance  of  the  above  agreement  and 
that  the  defendant  may  be  ordered  to  execute  a  proper  conveyance  of  the 
premises  to  the  plaintiff  (stating  in  each  case  what  the  drfendant  is  regmred 
speciflodUy  to  do.) 

(Signed) 

Delivered 


Partition  or 
sale  of  real 
estates. 


No.  18. 

1.  By  will,  dated  January  5, 1864,  A.  devised  Whiteacre  to  B.^  C^  and 
D.  as  tenants  in  common. 

2.  On  March  10, 1865,  A.  died. 

3.  On  March  20, 1865,  AS  will  was  proved. 

4.  On  June  25, 1867,  B.  conveyed  to  the  plaintiff  his  share  of  White- 
acre. 

5.  On  July  30, 1869,  C.  conveyed  his  share  to  the  defendants  on  trust 
for  sale. 

6.  By  will,  dated  November  5,  1872,  Z).  devised  his  share  among  his 
children  equally. 

7.  On  December  2, 1872,  D.  died. 

8.  On  December  15, 1872,  Z).'s  will  was  proved, 

9.  There  were  10  children  of  Z>.  living  at  his  decea^,  some  of  ^om 
have  since  died. 

CLO.  Whiteacre  consists  of  a  mansion,  house,  and  grounds. 
1.  A  sale  of  the  property  and  a  division  of  the  proceeds  will  be  more 
beneficial  than  a  division  of  the  property.] 
The  plaintiff  claims : 
A  division  of  Whiteacre  among  the  parties  interested. 
[Or,  a  sale  of  Whiteacre  and  distribution  of  the  proceeds  among  the 
parties  interested.]   ' 

""    ued) 
ilivered 
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No.  14. 

1.  By  will,  dated  August  10, 1882,  A.  deviaed  Whiteacre  and  10,0001. 
to  defendant  on  tnist  for  plaintiff. 

2.  On  August  15, 1882,  A,  died. 

3.  On  August  30, 1882,  probate  was  granted  to  the  defendant,  the  sole 
executor. 

4.  The  plaintiff  is  an  infant  12  years  old. 
The  plainti£f  claims :  ' 

1.  That  the  plaintiff  may  become  a  ward  of  Ck>urt. 

2.  Administration  of  the  trusts  of  the  will  of  ^.  so  far  as  necessary. 

(Signed) 

Delivered 


A.D.  1883. 

Wardship  of 
infants  and 
car«  of  infants' 
estates. 


SECTION  III, 


Acnovs  wrrmN  the  E;ccLU8iyE  Coonizancb  of  the  Pbobatb,  Divoege, 
Am)  Admtbaltt  Division.    Section  34  op  the  Fiunoipal  Aot. 

No.  1. 

The  plaintiff  is  cousin-german  and  one  of  the  next  of  kin  of  M,N.,  late  Interest  suit 
of  No.  1,  High  Street,  Putney,  in  the  county  of  Surrey,  grocer,  who  died  (Probate), 
on  or  about  the  Ist  of  March  1883  a  widower  without  child,  parent, 
brother  or  sister,  uncle  or  aunt,  nephew  or  niece. 
The  plaintiff  claims : 
A  grant  to  him  of  letters  of  administration  of  the  personal  estate  and 
effects  of  the  said  deceased. 

ned) 
livered 


No.  2. 

The  plaintiff  is  the  executor  appointed  under  the  will  of  CT.,  late  of  Probate  of  will 
Bicester,  in  the  county  of  Oxfora,  gentleman,  who  died  on  the  20th  of  in  solemn  form 
January  1883,  the  said  will  bearing  date  the  Ist  of  January  1875»  and  a 
codicil  thereto,  the  1st  of  October  .1875. 
The  plaintiff  fi^ima ; 
That  the  Court  shall  decree  probate  of  the  said  will  and  codicil  in 
solenm  form  of  law. 

ned) 
livered 


No.  3. 

1.  A  bond,  dated  the  13th  of  October  1883,  was  executed  by  the  Bottomry, 
master  of  the  ship  "  Onward "  at  Mauritius,  Imidinff  the  said  ship  and 

her  cargo,  viz.,  940  tons  of  teak  timber,  and  her  freight,  for  payment 
unto  Messrs.  H.  and  Co.,  their  assigns,  order,  or  indorsees,  of  24,000  dollars, 
Mauritius  currency,  with  maritime  premium  at  the  rate  of  128  dollars  for 
every  100  dollars,  within  20  days  next  after  the  arrival  of  the  said  ship  at 
her  port  of  discharge :  payment  to  be  made  boUi  of  capital  and  interest  in 
British  sterling  money  at  the  rate  of  4  shillings  for  every  dollar. 

2.  The  plamtiffs  are  flBsignoos  of  the  said  bond  from  the  said  Messrs. 
H.  &  Co.  —e— 
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£ 


The  plaintiffs  claim : 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond. 

2.  Condemnation  of  the  defendants  And  their  bail  in  the  sum 

(Signed) 
Deliyered 


Eqaipment 
and  neces- 


No.  4. 

The  plaintiff  supplied  necessaries  and  equipment,  and  did  repdrs  to  the 
vessel  "  The  EUen,^  in  the  months  of  February  and  March  1883,  at  the 
port  of  London,  on  the  order  of  Messrs  E.  L.,  who  were  duly  authorised 
in  that  behalf:  the  said  vessel  being  a  British  Colonial  vessel,  belonging 
to  the  port  of  Digby  in  Nova  Scotit^  and  having  no  owner  or  part  owner 
who  was  at  the  time  of  the  commencement  of  tms  action,  xnr  is,  domiciled 
in  England  or  Wales.      V 

The  plaintiff  claims : 

1.  306Z.  S$.f  with  interest  thereon  at  5  per  cent,  per  annum  from  the 

19th  of  February  1883  until  judgment 

2,  The  condemnation  of  the  defendant  and  his  bail  in  the  said  sum. 

(Signed) 
Delivered 


No.  6.  .  * 

Possession.  The  plaintiff  is  owner  of  d2>64th  parts  or  shares,  and  master,  of  the 

vessel  "Lady  of  the  Lake,"  and  the  defendant,  who  is  owner  of  the  remain- 
ing 32-64th  parts,  withheld  possession  of  the  said  vessel  firom  the 
plaintiff. 

The  plaintiff  claims : 

1.  Possession  of  the  said  vessel. 

2.  The  condenmation  of  the  defendant  in  all  losses  and  damages 

occasioned  by  the   defendant's  withholding  possession  of   the 
vessel  from  thd  plaintiff. 

-    tied) 
■^  divered 


No.  6. 

Snlrage.  The  plaintiffs  are  the  owners, .  master,  and  crew  of  the  steam-ship 

"  Brazilian,''  of  the  port  of  Newcastle,  of  the  burthen  of  1300  tons  gross 
roistered   tonnage,  and   rendered  salvage   services   to  the   steam-ship 
'*  Campanil "  off  the  coast  of  Portugal,  on  or  about  the  26th  and  27th  of 
December  1882. 
Particulars : — 


1.  Value  of  "  Campanil "  at  the  time  of  the  services 
Value  of  cargo  .. 
Freight 

2.  Value  of  "Brazilian,''  her  freight  and  cargo 

3.  Damage  sustained  by  "  BraziSan  "    • . 
Extra  coal  consumed   .. 
Paid  for  harbour  dues,  etc.,  at  Vigo  .. 

The  plaintiffs  claim : 

Such  amount  of  salvage  as  may  be  just. 

(Si^med) 
Dehvered 


£ 

13,000 

300 

675 

.   2,060 

160 

16 

4 
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A.D.  1883. 

SECTION  IV.  

Actions  inoluded  in  Ordeb  III.,  Rulb  6,  Glasses  A,  B,  G,  D,  E, 

AND  F. 
No.  1. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered.  ^^  ^}^  *"*** 

Particulars.—  dehyered.    • 

1881.— 31st  December— 

£    s.    d. 
Balance  of  account  for  butcher's  meat  to  this  date  ..     35  10    0 

1882.— 1st  January  to  31st  March- 
Butcher's  meat ..         ..     74    5    0 


109  16    0 
1882.— 1st  February.— Paid 46    0    0 

Balance  due  ••         .•         ..         ..     64  16    0 

Place  of  trial,  London. 

(Signed) 
Delivered 


No.  2. 

The  plaintiffs  claim  is  for  money  received  by  the  defendant  for  the  use  Money  had  and 
of  the  plaintiff.  .  rcceired. 

Particulars: — 
1882.— 1st  January.— 

£    8.    d. 
To  amount  of  rents  of  Na  5,  Smith  Street,  collected 

by  the  defendant ..         ..     72  10    0 

To  deposit  on  intended  sale  of  tlva  Villa  ..         ..  100    0    0 

Amount  due         ..         ••         ..  172  10    0 

Place  of  trial,  London. 

"     Led)    . 
elivered. 


No,  8. 

The  plaintiff's  da^  is  against  the  defendant,  as  maker  of  a  promissory  Payee  against 

DOte  for  260?.,  dated  1st  January  1882,  payable  four  months  after  date.  »*^«r  ^^  » 

Particulars!—.  pronuswry 


£ 
Principal..         .,          ..    •      ..  ..     250 

•Interest ,.         ..       10 

Amount  due       -260 


note. 


Place  of  trial,  Lancashire,  West  Derby  division. 

(Signed) 


ivered 
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Indorsee 
against 
acceptor  of  a 
bil\  of 
exchange. 


No.  4. 

The  plaintifiTs  claim  is  against  the  defendant,  as  acceptor  of  a  hUl  of 
exchange  for  4002.,  dated  1st  January  188?,  <kawn  by  A.B.,  payable 
three  months  after  date  to  the  order  of  E,F.,  and  indorsed  to  the  plaintiE 
Particulars: — 

£ 
Principal  due        ..  ..  ..         ..  400 

Interest     ..  *       ..  ..  ..         ..     16 


Indorsee 
against 
acceptor  and 
drawer  of  a 
bill  of  exchange 
severally. 


Payee  against 
drawer  of  a 
bill  of  ex- 
change ex-    . 
cosine  notice, 
of  dishonour. 


Amount  due 


..   416 

(Signed) 
Delivered 


No.  5. 

The  plaintiff's  claim  is  against  the  defendant  A.B.  as  acceptor,  and 
against  the  defendant  CD.  as  drawer,  of  a  bill  of  exchange  for'5002.,  dated 
1st  Janua^  1882,  payable  three  months  after  date,  and  indorsed  by  the 
defendant  C,D,  to  the  plaintiff,  of  the  dislionoar  of  which  on  presentation 
the  defendant  CD.  had  uotice. 
Particulars : — 

£ 

Principal 600 

Interest    ..  ..  ••  ..         *..       20 


Amount  due 
Place  of  trial,  city  of  Bristol 


520 


(Signed) 
Delivered 


No.  6. 

The  plaintiff's  claim  is  against  the  defendant  as  drawer  of  a  biUof 
exchange  for  6007.  dated  1st  March  1882,  drawn  upon  A.B.f  payable  to 
plaintiff  three  months  after  date,  which  was  duly  presented  for  payment 
and  dishonoured,  but  A.B,  had  no  effects  of  the  defendant,  nor  was  there 
any  consideration  for  the  payment  of  the  said  bill  by  the  said  A.B. 
Particulara  (as  in  Form  4). 
Place  of  trial 

(Signed) 
Delivered 


No.  7. 

Obligee  asainst       The  plaintiff's'  claim  is  for  principal  and  interest  due  upon  the  defend- 
obligorola       ant's  lx)nd    to  the  plaintiff,  dated  Ist  January  187S,  conditioAed    for 
money  bond.       payment  of  1001.  on  the  26th  December  1873. 
Particulars:  — 

£ 
Principal  ..  ..  ..         •.       50 

Interest   ..         ..         ..         ..         ..        2       . 


Amount  due 
Place  of  trial,  Surrey. 


52 


(Signed) 
Delivered 
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A.D.  1883. 

•     Na  8. 

The  plaintiffs  claim  is  for  principal  and  interest  due  under  a 

covenant 

Coyenantee 

in  a  deed  dated  the  1st  of 

January  1882. 

againit 

Particulars : — 

£ 

coTenantor  on 
a  covenant  to 

Principal    . 

•          •  •          ••          •• 

..   100 

pay  money. 

.Paid 

•• 

..     20 

Principal  due        ..  ..  ..  ..80- 

Interest     ..         ..         ..         ..         ..       3 

Amount  due         ..  ..  ..  ..     83 

Place  of  trial,  London. 

(Signed) 
Delivered 


No.  9. 

The  plaintiffe'  claim  is  for  money  in  which  the  defendant,  as  a  member  Against  share- 
of  the  Company,  is  indebted  to  the  plaintiffs  (being  a  company  inoorpo-  holder  for 
rated  under  the  Companies  Act,  1862)  for  allotment  money  of  per  allotment 

share  on  shares  in  the  Company  allotted  to  the  defendant,  as  such  ™??®  J 

member,  at  his  request,  and  for  calls  of  £  each  upon  La^^' 

shares  in  the  Company  of  which  the  defendant  is  a  holder,  whereby  an  ^^  26  Vict, 
action  has  accrued  to  the  plaintiffs.  ^  g9^ 

Particulars: — 

18    —Allotment  of  shares  to  the 

defendant  at  £  per  share        . .     £ 

18    — ^Ist)  call  at  £  per  share        £ 

(2nd)  call  at  £  per  share       £ 

Amount  due       ..         ..         ..         ..     £ 

Place  of  trial, 

(Signed) 
Delivered 


No.  10. 

The  plaintifTs  claim  is  for  the  price  of  goods  sold  and  delivered  by  the  On  a  gnann- 
plaintiff  to  E,F,  under  the  following  guarantee : —  tee  for  the 

Sib,  2nd  February  1882.       price  of  goods 

In  consideration  of  your  supplying  goods  to  JE.F.iI  undertake  to  setting  ont  the 
see  you  paid.  gnarantee. 

Yours,  &c. 
T6  Mr.  A.B.  (plaintiff).  CD.  (defendant). 

Particulars : — 

1882-25  March,  55  tons  of  coal  at  208.     . .     £55    0    0 


Amount  due  ..         ..         ..     £55    0    0 

Place  of  trial, 

(Signed) 
Delivered 
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Creditor 
against  prin- 
cipal debtor 
and  his  snret j 
seyerally  on  a 
guarantee  for 
goods  sold. 


No.  11.  • 

The  plaintifTs  claim  is  against  the  defendant  A^.  as  principal  and 
against  the  defendant  CD,  as  surety,  for  the  price  of  goods  sold  and 
dSlirered  by  the  plaintiff  to  A.B,  on  the  guarantee  by  CD.,  dated  the  2nd 
of  February  1882. 

Particulars : — 

2nd  February — €k)ods.    ., 
3rd  March — Qoods 
17th  March— Goods 
6th  April — Goods 

Amount  due 

Place  of  trial,  Surrey, 


Debt  upon  a 
trust. 


Landlord 
against  tenant 
whose  term 
has  expired  or 
has  been  deter- 
mined by 
liotice  to  quit. 


£  8. 

..  47  16 
..  106  14 
..  14  12 
..  34  0 

0 
0 
0 
0 

..  202  1 

0 

(Signed) 
.DeUvered 

No.  12. 

The  plaintifTs  claim  is  against  the  defendants  as  trustees  under  the 
settlement  upon  the  marriage  of  A,B,  and  X,  Y.,  dated  Januiuy  Ist,  1870, 
whereby  £10,000  invested  on  mortgage  of  land  at  Z,  was  vested  in  the 
defendants  as  trustees  upon  trust  to  pay  the  income  thereof  half-yearly  to 
the  plaintiff. 

Particulars: — 

1832.^December  26th,  half  a  year's  income        ..  £200 


No.  13. 
See  Sect  VU.,  Form  No.  1. 


SECTION  V. 
AcnoNB  FOB  Damagss  fob  Bbbaoh  of  Oontbact  OB  Duty  abisibo 

OUT  OF  COHTBACT. 

No.  1. 

Buver  against  1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  for  sale  and 
seller  of  goods  delivery  by  the  defendant  to  the  plaintiff  of  100  tons  of  Scotch  pig-inm 
for  notde-  at  61.  per  ton,  to  be  delivered  on  rail  at  Middlesborough  on  the  16th  of 

livering.  March  1882. 

2.  The  defendant  did  not  deliver  any  (or  tons,  as  the  case  may  he) 

of  the  said  iron. 

Particulars  of  damage : — 

Lossofprofitat£lper  tonon  lOOtons       ..       £100 
The  plaintiff  claims  £100.  ^ 
Place  of  trial,  London.       *  .    . 

(Signed) 
Delivered 

seller  of-goods  '^^-  ^• 

for  deliy^n^  ^*  '^^  plaintiff  has  suffered  damage  bv  breach  of  a  contract  between 

them  inferior  the  plaintiff  and  the  defendant  for  sale  and  deliveiy  of  100  sacks  of  flour 

to  contract.  known  as  seconds,  at  36s.  per  sack. 


Buyer  against 
slier 
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2.  80  sacks  delivered  were  inferior  to  seconds,  and  20  sacks  were  not      A.D.  1883. 
delivered.  •  •^— 

Particulars  of  damage : — 

80  sacks  at  48 «•         ..     16 

20  sacks  at  5« 6 

21 


The  plaintiff  claims  £21. 
Place  of  trial,  Surrey. 


led) 

livered 


No.  3. 


.  1.  The  plaintiff  has  suffered  damage  bv  breach  of  a  charter-party,  dated  Shipowner' 
the  10th  of  March  1882,  between  the  plaintiff  and  the  defendant,  of  the  agaimt  char- 
ship  "  Mary."                                         ^  terer  for 
2.  The  ship  was  detained  at  the  port'of  loading.  detention 
1882  ^Jan^  11                                                                                                    *  l>«yoJid  the 
v«i.     I  j0  ^yg,  ^e^Qi^ion  beyond  the  demurrage  days  demurrage 

JaiLlo)        at  £25  per  day        ..         £260        days. 

The  plaintiff  claims  £250. 
.  Place  of  trial,  London. 

(Signed) 
Delivered 

No.  4. 

1.  The  plahitiff  has  suffered  damage  by  breach  of  contract  by  bill  of  Shipper  ^ 
lading  of  goods  shipped  by  the  plaintiff  on  board  the  *^  Jane,**  signed  by  against  master 
defendant,  dated  the  1st  of  January  1882.  on  a  bill  of 

2.  50  bales  of  cotton  were  delivered  in  a  damaged  condition,  lading  for 
Particulars  of  damage:—  damage  to 

60  bales  at  £2 £100  8o«*»- 

The  plaintiff  claims  £100. 
Place  of  trial,  city  of  BristoL 

(Signed) 
Delivered 

No.  6.  ' 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by  bill  of  Shipper 
lading  of  goods  shipped  by  the  plaintiff,  signed  by  the  master  of  the  ship  against  ship- 

**  Mary  "  as  the  defendant's  agent,  dated  the  1st  of  January  1882.  owner  on  a  hill 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  condition,  and  100  of.lading  for 
quarters  were  not  delivered.  damage  and 

Particulars  of  damage .—  »*»^'*  *^*^'^*'y- 

£ 

100  quarters  at  408.  200 

60  quarters  at  4$, 10 


210 


The  plaintiff  claims  £210. 

Place  of  trial,  Lancashire,  West  Derby  Division* 

(Signed) 
Delivered . 
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On  a  marine 
policy  against 
underwriter. 


Passenger 
against  rail- 
way company 
for  negligence. 


Client  against 
solicitor  for 
negligence. 


No.  6. 

The  plaintiff  was  interested  to  the  amount  of  £  under  a  marine 

policy  of.  insurance  for  that  amount,  dated  the  of  18    ,  on 

the  rfiip  "  Hero,"  subscribed  by  the  defendant  for  £ 

Particulars : — 

1.  Valued  or  open :— Valued  at  £20,000. 

2.  Voyage : — At  and  fixHn  Cardiff  to  Valparaiso. 

3.  (Or,  Time:— From  noon  of  1st  January  1882  to  noon  of  let 

January,  1883.) 

4.  Premium  to  defendant : — £  per  cent. 

5.  Perils  insured  against  causiujz  loss : — Of  the  seas. 

6.  Loss: — ^Total  (or  exceeding  3  per  cent.). 
The  plaintiff  claims  £ 

Place  of  trial,  Bristol. 

(Signc  ^ 

>livered 


No.  7. 

The  plaintiff  has  suffered  damage  from  the  defendants'  negligence  in 
carrying  the  plaintiff  as  a  passenger  by  railway  from  London  to  Brighton, 
causing  personal  injuries  to.  the  plaintiff,  in  a  collision  near  Haywaid's 
Heath  on  the  16th  January  1882. 
Particulars  of  expenses,  &c.  :— 

£    $.    d. 
Loss  of  15  weeks'  salary  as  clerk  at  £2  per 

week 30    0    0 

Dr.  Smith         10  10    0 

Nurse  for  6  weeks        ..         ..  ..         ..300 


43  10    0 


The  plaintiff  claims  £500.' 
Place  of  trial,  Sussex. 


led) 
•elivered 


No.  8. 


1.  The  plaintiff  has  suffered  damage  from  the  defendant's  negligence  in 
his  conduct  for  the  plaintiff,  as  his  solicitor,  of  business  undertaken  by  the 
defendant  on  the  plaintiff's  retainer. 

2w  The  negligence  was  in  making  an  application  under  Order  XIV., 
Rule  1,  in  the  case  of  A.B.  (the  pli^tiff)  v,  C.  D.,  where  the  case  was 
one  of  vmliquidated  damages  and  not  of  debt 
Particulars  of  damage : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons  £ 
The  plaintiff  claims  £ 
Place  of  trial, 

(Signed) 
Delivered 


Landlord  No.  9. 

f^  breach  of  ^*  ^7  ^  repairing  covenant  contained  in  a  lease  under  seal  from  the 

coTenant  to  plaintiff  to  the  defendant,  dated  the  1st  of  January  1876,  of  a  house  No. 

repair  401,  Piccadilly,  for  seven  years  from  the  25th  day  of  December  1875,  the 
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defendant  covenanted  to  keep  the  premisee  in  such  repair  and  condition  as      A.D.  1883. 
therein  mentioned.  

2.  The  premises  were  during  the  term  out  of  such  repair  as  was  required 
by  the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expiration  of  the 
term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defQ^dant%  solicitor 
on  the  of  18    and  exceed  three  folios. 

The  plaintiff  claims  £ 
Place  of  trial, 

(Signed) 
Delivered 

No.  10. 
1.  The  plaintiff  has  suffered  damage  by  breach  of  promise  by  the   Breach  of 
defendant  to  marry  her  on  the  of  [pr,  within  a  reasonable   promise  of 

time,  which  elapsed  before  action]  [or,  on  the  death  of  A,B,,  which  hap-  marriage, 
pened  before  action]. 

2.  The  defendant  refused  to  marry  the  plainliff  on  the  of 

[or,  within  a  reasonable  time]  lor,  on  the  death  of  A.B,'] 
Particulars  of  special  damage. 
[As  the  ccue  may  he,  if  any,"] 
The  plaintiff  claims  £ 
Place  of  trial, 

(Signed) 
Delivered 


SECTON  VI. 
AcrnoNs  CLAiMDra  Injunotionb,  Damaobs,  ob  Dbolabatioks  of  ■  Right 

FOUKDBD.ON  WbONGB. 

No.  1. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrongfully  depriving  Conversion  of 
the  plaintiff  of  two  caslg^  of  oil,  by  refusing  to  give  them  up  on  demand  goods. 
(or,  throwing  them  overboard  out  of  a  boat  in  uie  London  IX)cks,  &c.) 

S  If  any  special  damaffe  is  claimed,  add] — 
Particulars  \M  them  in]. 
The  plahitiff  claims  £100. 
Place  of  trial,  London. 

(Signed) 
Delivered 


No.  2. 

The  defendant  detained  from  the  plaintiff  the  plaintiff's  goods  and  Detinue, 
chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels  or  their 
value,  and  £10  for  their  detention. 
Place  of  trial,  Lincohishire. 

(Signed) 
Delivered 

No.  3. 

The  plamtiff  has  suffered  damage  from  nersonal  injuries  to  the  plaintiff,  Negligent 
and  dunnages  to  his  carriage,  caused  by  the  defendant  or  his  servant,  on  drivii^. 
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A.D.  1883. 


Lord 

CftmpbeU's 

Act. 


Collision  of 
ships. 


the  15tli  of  January  1882,  hegligently  driving  a  cart  tfnd  horse  in  Fleet 
Street. 

Particulara  of  expenses,  Arc. : —             .  • 

Charges  of  Mr.  Smith,  surgeon           ..         ..  .•     10  10    0 

Charges  of  Mr.  Jones,  eoacnmaker     ..          ..  ..     14    6    6 


24  15    6 


The  plaintiff  claims  £150. 
Place  of  trial  London. 


(Signed) 
Delivered 


No.  4. 

The  plaintiff,  as  executor  of  CD.,  deceased,  brings  this  action  for  the 
benefit  of  Eva  the  wife,  and  William  and  Margaret  and  Dorothea,  the   p  Widow/ 
children  of  CD.  [as  the  case  may  5e],  who  have  suffered  damage  from  the 
defendant's  negligence,  in  carrying  the  said  CD.  by  omnibus,  whereby 
the  said  CD.  was  killed  in  Cornhill  on  the  15th  of  January  1882. 

Particulars  pursuant  to  statute  are  delivered  herewith. 

The  plaintiff  claims  £500. 

Place  of  trial,  London. 

(Signed) 
Delivered 


No.  5. 

The  plaintiff  has  suffered  damage  from  injuries  to  his  sl^^  the  '*  Betsy,** 
and  the  cargo  on  board  thereof,  by  a  collision  with'  the  ^p  the  "  Jane," 
caused  by  the  negligent  navigation  thereof  by  the  defendant  or  his  servants 
on  the  river  Thames,  on  the  1st  of  February  1883. 

Particulars  of  loss  and  expenses  :^- 

1.  Charges  of  Jones  ft  Co.,  shipwrights,  £450  2s. 

2.  Loss  of  use  of  ship  'fromlst  of  February  1883  to  1st  of  March 

1883,  £280. 
Particulars  of  damage  to  cargo : — 

{Insert  ihemT) 
The  plaintiff  claifais  £ 
Place  of  trial,  London. 

(Signed) 
Delivered 


No.  6. 

Injunction,  The  defendant  has  infringed  the  plaintiff's  patent,  No.  14,084,  granted, 

&c,  for  in-  for  the  term  of  14  years  from  the  2l8t  of  May  1880,  for  certain  improve- 
fringement  of  ments  in  the  manufacture  of  iron  and  steel,  whereof  the  plaintiff  was  the 
patent.  first  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant  from  further 
infringement  and  £100  damages. 

Particulars  of  breaches  are  delivered  herewith. 
Place  of  trial,  Diirham. 

(Si^ed) 
Delivered 
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No.  7.. 


A.D.  1883. 


•  The  defendant  has  infringed  the  plaintifiTs  copyright  in  a  book  entitled   Damages  for 

"  The  History  of  Rome,"  roistered  On  the  day  of  infringement 

Particulars  of  special  damage  are  as  follows :  ^  ^  of  copyright. 

'Loss  of  sale  of  50  copies 
Loss  of  profit  in  the  copyright 


The  plamtiff  claims  £100. 
Place  of  trial,  Surrey. 


£ 
..     60 
..     50 

B.      d. 

0  -0 
0    0- 

100 

0 

0 

(Signed) 
Delivered 

No.  8. 

1.  The  defendant  has  infringed  the  plaintiff's  ti*ade  mark.  Injunction, 

2.  The  trade  mark  is  (describe  it).  *c.,  for  in- 
[y  the  plaintiff  is  not  the  origmoU  proprietor  of  the  trade  mark,  show  friogement  of 

shortly  how  his  title  is  derived.li  trademark. 

3.  The  following  are  the  acts  complained  of,  viz.  ^-* 

{Set  them  out.) 
The  pli^tiff  claims  an  injunction  to  restrain  the  defendant,  hts  servanta 
and    agents,  from  infringing  the    plaintiff's  said   trade  mark,  and  in 
particular  from  [stating  any  particular  injunction  sought}. 
The  plaintiff  also  cU^ms  an  account  or  damages. 

(Signed) 
Delivered 

No.  9. 

The  plaintiff  has  suffefed  damage  from  the  seduction  and  carnally  know-  Seduction.  . 
ing  by  the  defendant  of  G.E.  the  [daughter  and]  servant  of  the  plaintiff. 
Particulars  of  special  damage  are  as  follows : — 

£    8.    d. 
*    Loss  of  service  from  the  Ist  of  March  to  the  30th  of 

November  1882    ..       •  ..         100    0    0 

Nursing  and  medical  attendance        10  10    0      . 


110  10    0 


The  plaintiff  claims  £500. 
Place  of  trial,  Berkshire. 


(Signed) 
Delivered 


No.  10.  •  ■ 

1.  The  plaintiff  is  the  owner  [or,  lessee]  and  occupier  of  a  house,  700,  Obttructlon  of 
Ilegent  Street,  in  which  are  the  following  ancient  lishts : —  lights. 

The  kitchen  window  in  the  ba^ment  on  tne  south  flide. 
The  two  back  dinmg-room  windows  on  the  ground  floor  on  the 
south  side. 

(3.)  The  landing  window  and  back  drawing-room  window  on  the 
south  side. 
•  2.  The  defendant  is  erecting  a  building  which  will,  if  not  stopped, 
^terially  diminish  the  light  coming  through  the  said  windows. 

2  p 
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The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  con- 
tractors, servants,  and  workmen,  from  continuing  the  erection  of  the 
building,  so  as  to  obstruct  or  diminish  the  access  of  light  to  the  said 
windows  or  any  of  them.  • 

.  The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said  building 
pulled  down,  or  damages  for  the  injury  he  will  sustain  if  the  same  is  com- 
pleted and  not  pulled  down. 

(Signed) 
Delivered 


Nuiiance  hj 
■nells. 


Nuisance  by 
pollution  of 
water. 


No;   11. 

The  plaintiff  has  suffered  damage  from  offensive  and  pestilential  smells 
and  vapours  caused  by  the  defendsiit  in  the  plaintiff's  dwelling-house,  No. 
15,  James  Street,  Durham. 
The  plaintiff  claims : —  •  •  . 

aS  £50. 

(2.)  An  injimction  to  restrain  the  defendant  from  the  continuance  or 
repetition  of  the  said  injury,  or  the  committal  of  any  injury  of  a 
like  kind  in  respect  of  the  same  property.  • 
•  Place  of  trial,  Yorkshire,  West  Hiding. 

•(Signed)^ 
t)elivered 


•  No.  12. 

1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a  farm  known  as 

through  which  there  runs  a  river  known  as   . 

2.  The  defendant,  or  persons  in  his  employ,  pollute  the  water  in  the  said 
river  by  passing  into  the  same  the  refuse  of  the  defendant's  dye-works, 
situate  higher  Up  the  said  river. 

Hie  pl^tiff  claims  an  injunction  to  restrain* the  defendant,  his  servants 
and  agents,  from  sending  from  the  said  dye-works  into  the  said  river  any 
matter  so  as  to  pollute  the  waters  thereof,  or  to  render  them  unwholesome 
or  unfit  for  use,  to  the  injury  of  the  plaintiff  (or  as  the  ocue  may  he). 
The  plaintiff  will  also  claim  damages  in  re^)ect  of  the  said  nuisance. 
Place  of  trial, 

(Signed) 
Delivered 


Frandulent 
prospectus. 


No.  13. 

1.  On  31st  January  1883,  the  defendant  issued  a  prospectus  to  the 

public  relating  to  the  A,B.  Company,  Limited. 

2.  On  Feb.  1st,  1^,  the  plaintiff  received  a  copy  of  this 'prospectus. 

3.  The  plaintiff  subscribe  for  100  shares  in  the  Company  on  the 

faitn  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the  follow- 

ing are  particulars : — 
(a)  The  prospectus  stated  "...."  whereas  in  hci  .... 
un  The  prospectus  stated  "...•."  whereas  in  fiwjt' .... 
(c)  The  prospectus  stated  "...."  whereas  in  fact .... 

5.  The  defendant  knew  of  the  real  £Eu;ts  as  to  the  above  particulars. 

6.  The  following  &ct8,  which  were  within  the  knowledge  of  the 

defendants,  are   material,  and   were   not  stated  in  the  pro- 
spectus: 

(a) 

(h)  .    ; 
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7;  The  plaintiff  has  paid  calls  to  the  Company  to  the  extent  of     A.D.  1883. 

£1000.  •    

The  plaintiff  claims-:—    - 

1.  Repayment  of  £1000  and  interest 

2.  Indemnity. 

(Signed). 
Delivered 


No.  14. 

The  plaintiff  has  suffered  damage  from  the  defendant  inducing  the  Praudnlent 
plantiff  to  buy  the  goodwill  and  lease  of  the  (Jeorge  public-house,  Stepney,   ttlc  of  a  lease. 
by  fraudulently  representing  to  the  plaintiff  that  tne  takings  of  the  said 

Sublic-house  were  £40  a  wMk,  whereas  in  foct  they  were  much  less,  to  the 
efendant's  knowledge. 
Particulars  of  special  damage  :— 
(Fm  them,  in.) 
The  plaintiff  claims  £ 

(Signed) 
Delivered 


No.  15.  • 

The  defendant  maliciously  and  without  reasonable  and  probable  cause  Malicioui 
preferred  a  charge  of  larceny  against  the  plaintiff  before  a  justice  of  the  prosecutioo. 
peace,  causing  the  plaintifif  to  be  sent  for  trial  on  the  charge  and  im- 
prisoned thereon,  am  prosecuted  the  plaintiff  thereon  at  the  Middlesex 
Quarter  Sessions,  where  the  plaintiff  was  acquitted. 
Particulars  of  special  damage : —  . 
Messrs  L.  and  L.'s  bill  of  costs,  £65. 

Loss  in  business  from  January  1, 1883,  to  February  18,  1883,  £100. 
The  plaintiff  claims  £500. 
Place  of  trial, 

oed) 
elivered. 


SECTION  VII. 

Actions  fob  Regovebt  of  Land,  &c. 

Na  1. 


1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  premises  Landlord 
called  Church  J'arm,  in  the  pariah  of  St.  James,  in  the  county  of  Surrey,  acainst  tenant 
which  was  let  by  the  plaintiff  to  the  defendant  for  the  term  of  3  years  whose  term 
from  the  29th  of  September  1879,  which  term  has  expired  [or  as  tenant  has  expired,  &c. 
from  year  to  year  from  the  29th  September  1875,  which  said  tenancy  was 
duly  determined  by  notice  to  quit  expiring  on  the  29th  of  September 
1881].  . 

The  plaintiff  claims  possession  and  £50  for  mesne  profits. 

Place  of  trial,  Surrey. 

(Signed) 
Delivered 
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No.  2. 

Heir-at-law  1.  The  plaintiff  is- entitled  to  the  possession  of  Bkoka(^  in  the  parish 

•gainst  of  \pr,  of  No.  2,  Bridge  St.,  Bristol]  in  the  county  of 

■tranger.  2.  On  and  before  the  of  188  A.B.  was  seised  in  fee 

and  in  possession  of  the  premises. 

3.  On  the  of  188  tibie^d.^.^.  died  so  seised,  where- 
ujwn — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and  heir-at-law. 

5.  After  the  death  of  the  said  A.B,  the  defendant  wnnigfully  took 
possession  of  the  premises. 

The  j^aintiff  claims: — 

1.  Possession  of  the  premises. 

2.  Mesne  profits  from  the  of  '  ' 
Place  of  tria^ 

ned) 
^  liyered 
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APPEiroiX  D. 


FORMS  OF  DEFENCE 

To  BB  URBD  TUBSUANT  TO  ObDEB  XIX.,  RuUB  5. 


SECTION  L 
Gbnbbal  Fobx. 


In  the  High  Ck>urt  of  Justice. 
Division. 
Betweeen 


18 


and 


No. 

Plaintiff; 
Defendant. 


Defence. 
The  defendant  sa js  that : — 

1.) 

2.  \(To  he  filled  up  in  the  manner  exemplified  in  the  following  forms.} 
3.j  . 

(Signed) 
Deliyered 


A.D.  1883. 


Counter-claim. 

The  defendant  says  that : — 

2'  [(^o  he  filled  up  in  the  manner  exemplified  in  the  foUawing  forms). 

The  defendant  counter-claims 

(Signed) 
•  Delivered 


Defence  and  Counter-claim. . 

Defence. 
The  defendant  says  :-^ 

l^^To  he  filled  up.) 

Counter-claim. 

The  defendant  repeats  paragraph  2  of  his  defence^  and  says  that : — 

I'UTohefiMedup.) 

The  aefendant  counter-claims 

(Signed) 
Delivered 
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To  actions  for 

Adminiftra- 

tion. 


SECTION  n. 

To  Actions  specially  assigned    to  the  Chahcbbt  Division  bt 
.  Section  34  of  the  Principal  Act.    AppendiI  0,  Sect.  IL 

1.  The  defendants  do  not  adnjit  the  plaintifTs  claim. 

llie  defendant  A.B,  admits  the  plaintiffs  claim,  but  not  assets. 

ior] 
The  defendant  CD,  admits  assets,  but  not  the  plaintifiTs  claim* 

2.  The  clidm  is  barred  by  the  Statute  of  Limitations. 

IState  which,"] 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars : 

ISet  ottt  particulars,'] 

5.  The  defendant  is  entitled  to  a  set-off,  of  which  the  following  are  the 
I)articulars: 

\^S^'(mt  parHcuUvri^  . 

6.  The  claim  was  teleased  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  under  Statute  22  &  23  Yict. 
c.  36.  s.  29. 

•  Particulars  of  the  Notice. 

Advertisements  in  the  Times  of  January  1, 1880. 

„  New  York  Herald,  February  1881. 

„  Bombay  Grazette  of  January  25, 1881. 

\(Hving  the  titles  qf  the  newspapers  and  the  dates  of  those  in  which 
the  advertisement  appeared."] 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the  plaintiff 
his  debt  if  established. 

9.  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased. 

(Simed) 
Delivered 


No.  1. 

To  actions  for         1.  The  defendant  did  not  execute  the  mortgage. 

foreclosure  by        2.  The  mort^e  was  not  assigned  to  the  plaintiff  (if  more  than  one 

mortgagee.         assignment  is  aueged  say  which  is  denied). 

3.  The  debt  is  barred  by  the  Statute  of  Limitations. 

4.  Payments"  have  been  made,  viz. : — 

10  July,  1874,  £1000.     • 
18  October,  1875,  £500. 

5.  The  plaintiff  took  possession  on  the  of 
and  has  received  the  rents  ever  since. 

6.  The  plaintiff  released  the  debt  by  deed  dated  1  June  1882. 

7.  The  defendant  conveyed  all  his   interest  to  A.B.  by  deed  dated 
25  November  1880. 

The  defendant  claims : — 

1.  Account 

2.  Re-conveyance. 

(Signed) 
Delivered 
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No.  2. 


{As  ifi  preceding  Form,) 


A.D.  1883. 

To  um%  by 
alleged.second 
incumbranoer 
who  claims 
priority. 


7.  By  a  deed  dated  1st  June  1880  the  mortgagor  A.B  mortgaged  the 
property  in  question  to  the  defendant  to  secure  £5000  and  interest  at 
5  pe^  cent,  per  annum. 
The  defendant  claims— 

*  1.  A  declaration  of  priority  and  foreclosure  (and  a  receiver). 

(Skmed) 
Delivered. 
[If  the  plaintiff  claims  payment  of  the  mortgage  debt,  the  drfendant 
musty  tf  he  aisptUes  his  liability,  show  the  grownds  on  which  he  does 
so,  as  in  other  oases  of  debt ;  or  he  can  daim  indemnity  against  the 
owner  of  the  Equity  of  Redemption  under  Order  XVL,  Rvie  48.] 


1.  The  plaintiff's  right  to  redeem  is  barred  by  the  Statute  of  Limita-  1*0  lustions  for 
tlons.— [iStofe  which,^  redemption. 

2.  The  plidntiff  assigned  all  interest  in  the  property  to  A.B, 

3.  The  defendant,  by  deed  dated  the  day  of 

assigned  all  his  interest  in  Uie  mortgage  debt  and  property  comprised  in  the 
mortgi^e  to  A,B, 

4.  I'he  defendant  never  took  possession  of  the  mortgaged  property,  or 
received  the  rents  thereof. 

.\If  the  drfendant  admits  possession  for  a  time  only,  he  should  state  the 
time,  and  deny  possession  beyond  whcU  he  admits,"] 

(Signed) 
Delivered 


1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A,B.  was  not  the  agent  of  the  defendant  (if  alleged  by  plainHff), 

.3.  The  plaintiff  has  not  performed  the  following  conditions  :—-((7<m- 

ditions), 
4.  TTie  defendants  did  not  [alleged  ads  of  part  performance,'] 
6.  The  plaintiff's  title  to  the  property  agreed  to  be  spld  is  not  such  as 

the  defendant  is  bound  to  accept  by  reason  of  the  following  matters : — 

[State  why.] 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects :— [5to<e  them.] 
Tpr]  The  defendant  has  been  guilty  of  delay ; 
(orTThe  def«idant  has  been  guilty  of  firaud  [or  misrepresentation] ; 
Tprl  The  agreement  is  unfair ; 

jar]  The  agreement  was  entered  into  by  mistake. 
The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or  as  the  case  may 
be]i 

12.  Ilie  agreement  was .  rescinded  under  Conditions  of  Sale,  No.  11  (or, 
by  mutual' agreement). 

(Signed) 
Delivered 
[In  cases  where  damages  are  claimed  and  the  defendant  disputes  his 
liability  to  damages,  he  must  deny  the  agreement  or  the  alleged 
breaches,  or  show  whatever  other  ground  of  defence  he  intends  to 
rely  on,  e.g.  Statute  of  Limitations;  accmd  and  sati^adion,  rdease, 
fraud,  <fecj 


To'actioni  for 
ipeci6c  per- 
formance. 
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Interest  suit. 


SECTION  III. 

FOBMS  TO  BE   USED  IN   ACTIONS   WITHIN    THE   EXGLUSIYE  COGNIZANCE' of 

THE  Probate,  Divobob,  and  Admiralty  Division.  Appendix  C, 
Section  III. 

No.  1. 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  being  son  of 
O.B.,  the  brother  of  the  deceased,  who  died  in  his  lifetime. 
The  defendant  claims : — 

That  the  Court  pronounce  that  the  defendant  is  the  nephew  and  next  of 
kin  of  the  deceasec^  and  entitled  to  a  grant  of  letters  of  administration  of 
the  personal  estate  and  efifects  of  the  deceased. 

(Signed) 
Delivered 


No.  2. 

Probate  of  will       1.  The  said  will  and  codicil  of  the  deceased  were  not  duly  executed 
in  solemn  form,   according  to  the  provisions  of  the  statute  1  Vict.  C..26. 

2.  I'he  deceased  at  the  time  the  said  will  and  codicil  respectively 
purport  to  have  been. executed,  was.  not  of  sound  mind,  memory,  and 
understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the  undue 
influence  of  the  plaintiff  fand  others  acting  with  him,  whose  names  are  at 
present  unknown  to  the  defendant]. 

4.  llie  execution  of  the  said  will  and  codicil  was  obtained  by  the  fraud 
of  the  plaintiff,  such  fraud,  so  far  as  is  within  tiie  defendant's  present 
knowledge  being  [state  the  nature  of  the  fraud], 

5.  The  deceased  at  the  time  of  the.  execution  of  the  said  will  and 
codicil  did  not  know  and  approve  of  the  contents  thereof,  [or']  of  the 
contents  of  the  residuary  clause  in  the  said  will  [as  the  case  may  be], 

6.  The  deceased 'made  his  true  last  will,  dated  the  1st  day  of  January 
1873,  and  thereby  appointed  the  defendapt  sole  executor  thereof. 

The  defendant  claims :—  * 

1.  That  the  Court  will  pronounce  against  the  said  will  and  codicil 
•    propoimded  by  the  plaintiff: 

2.  That  the  Court  wiH  decree  probate  of  the  will  of  the  deceased, 

dated  the  Ist  of  January  1873,  in  solemn  form  of  law. 

(Signed) 
Delivered 


•      No.  3. 

iJottomry.  ,  That  there  was  no  necessity  to  make  the  said  bond,  nor  were  reasonable 

steiMS  taken  to  give  notice  of  the  intended  hypothecation  to  the  owners  of 
the  "  Onward,"  or  the  owners  of  the  cargo. 

(Signed) 
Delivered. 


No.  4. 

Equipment  and       ].  The  equipment  and  repairs  supplied  and  done  were  not  necessaries, 
necessaries.        and  the  claim  is  not  a  claim  for  necessaries  within  section  5  of  the 
.•  Admiralty  Court  Act,  1861. 

2.  The  alleged  necessaries  were  not  supplied  on  the  credit  of  the  said 


Digitized  by 


Google 


Appendix.  D.  iii.,  iv.  441 

vessel,  but  upon  the  personal  credit  of  J.B.,  who  was  the  broker  for  the 
vessel,  and  upon  the  agreement  that  the  plaintiffs  were  not  to  have  recourse      a.D  1883. 
to  the  vessel  — - 

(Signed) 
Delivered 

No.  .5. 

1.  The  defendant  did  not  withhold  possession.  Possession. 

2.  The  defiNMlant  withheld  poesession  on  the  following  grounds  :— 

[State  them.'] 

(Siped) 
'  Delivered  . 

No.  6.  . 

1.  The  alleged  services  did  not  amount  to  salvage.  Salvage. 

2.  The  defendant  made  tender  of  and  has  paid  into  Court  £3^. 

(81pied) 
Delivered.  • 

SECTION  IV. 
To  AcmoKS  INCLUDBD  IN  Obdeb  in.,  RyLS  6,  Classes  A,«B,  C,  D, 

E,    AND    F. 

1.  The  defendant  did  not  accept  the  l)ill.  ,  To  actions  on 

2.  The  defendant  did  not  make  the  note.  bills  of  ex-  • 

3.  The  defendant  did  not  draw  the  check.    .  change,  pro- 

4.  The  defendant  did  not  indorse  to  A.B.  .  missorr  notes, 
6.  The  defendant  (or  A.E.)  did  not  indorse  to  the  plaintiflf.  ^^  ^'^•P"- 

6.  The  bilX  was  not  presented  for  payment 

7.  The  defendant  h^  not  due  notice  of  dishonour.    • 

8.  The  plaintiff  was  not  the  holder  at  the  commencement  of  the 
action. 

9.  The  bill  was  accepted  (pr^  the  note  was  made)  for  the  accommodation 
of  the  defendant  without  consideration. 

10.  The  bill  was  accepted  for  the  accommodation  of  the  drawer  and 
indorsed  to  the  plaintiff  without  consideratioru 

11.  The  bill  was  accepted  and  -delivered  to  the  drawer  without  con- 
sideration, for  the  purpose  of  his  getting  it  discounted  for  the  defendant,  and 
the  drawer,  in  fraud  of  the  defendant  and  contrary  to  the  said  purpose, 
indorsed  the  bill  to  the  plaintiff  without  consideration  (pr^  with  notice  of 
the  said  fraud,  or,  overdue). 

12.  The  defendant  was  induced  to  accept  by.  the  firaud  of  the  drawer, 
who  indorsed  to  the  plaintiff  without  consideration  (or,  with  notice  of  the 
fraud,  CT^  overdue). 

Particulars  of  the  fraud  are  as  follows : — ^ThQ  drawer  on  or  about  the  15th 
of  May  1882  falsely  and  ^udulently  stated  to  the  defendant  that  he  had 
shipped  20  tons  of  pig-iron  for  the  defendant  on  board  the"  Ajax,"  which 
he  had  not  done.  ; 

13.  The  defendant  accepted  the  bill  (or,  made  the  note)  for  and  on 
account  of  the  price  of  50  tons  of  coal  to  be  delivered  by*  the  plaintiff  to 
the  defendant  by  the  1st  of  May  1882,  and  the  plaintiff  failed  to  deliver 
the  eoods. 

14.  Th6  bill  (oT^  note>  or^  check)  was  rendered  void  after  issue  by  a  . 
material  alteration,  viz.,  by  the  alteration  of  the  date  from  the  2l6t  of 
January  to  the  2nd  of  January. 

(Signed) 
Delivered. 
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To  actions  for 
any  simple 
contract  debts 
other  than 
bills,  notes, 
or  checks. 


1.  The  defendant  did  not  order  the  goods. 

2.  The  goods  were  not  delivered  to  the  defendant 

3.  The  price  was  not  £ 

[or,] 
4.)  (1. 

5.'  >Except  as  to  £  ,  same  a«<  2. 

6.)       •  (3... 

7.  The  defendant  (or,  A:B,,  the  defendant's  agent)  satisBed  the  claim 
by  payment  before  action  to  the  plaintiff  (or,  to  CD.,  the  plaintiflTs  agent), 
on  file  of  18    . 

8.  The  defendant  satisfied  the  olaim  by  payment  after  action  to  t&e 
plaintiff  on  the  of  18    : 

(Signed) 
Delivered 


To  actions  on 
bonds  or  con- 
tracts under 
seal  for  the 
psyment  of  a 
liquidated 
amount  in 
money. 

In  actions  on 
guarantees' 
whether  tinder 
seal  or  liot, 
where  the 
claim  against 
the  principal 
is  in  respect 
of  a  debt  or 
liquidated 
demand  only. 
Order  111., 
Rule  6, 
Class  (E.). 


1.  The  bond  (or,  deed)  is  not  the  defendant's  bond  (or,  deed). 

2.  The  defendant  made  payment  to  the  plaintiff  on  the  day  according  to 
the  condition  of  the  bond. 

3.  The  defendant  made  payment  to  the  plaintiff,  after  the  day*named 
and  before  action,  of  the  principal  and  interest  mentioned  in  the  bond. 

(Simed) 
Delivered 


To  any 
of  debt. 


1.  The  principal  satisfied  the  claim  by  payment  before  action. 

2.  The  defendant  was  released  by  tihe  plaintiff  giving  time  to  the  prin- 
cipal debtor  in  pursuance  of  a  binding  agreement. 

(Sigtted) 

Ivered 


1.  As  to  £50  parcel  of  the  money  claimed,  the  defendant  is  entitled  to 
set  off  for  goods  sold,  and  delivered  by  the  defendant  to  the  plaintiff. 
Particulars  are  as  follows : — 

1882.  Jan.  26.  To  20  tons  of  Silkstone  coal  at  £1 
„     Feb.   1.  To  30  tons' of  Silkstone  coal  at  £1 

Total         ..      '  .. 

2.  As  to  the  whole  (or,  as  to  £  ,  parcel  of  the  money  claimed),  the 
defendant  made  tender  before  action  (or,  on  the  day  on  which  it  fell  due), 
of  £         *  and  has  paid  the  same  into  Co\irt. 

(Simed) 
Delivered 


£ 

8. 

d. 

20 

0 

0 

30 

0 

0 

60 

0 

0 

Accord  and 
satisfaction. 


General  Defbkces. 

1.  On  6th  April  1882,  a  brown  horse  was  delivered  by  the  defendant  to 
and  accepted  by  the  plaintiff  in  discharge  of  the  alleged  cause  of  action. 

Sor,  on  6th  April  1882,  an  agreement  between  the'  plaintiff  and  the 
iefendant,  whereby  it  was  agre^  between  the  plaintiff  and  the  defendant 
that  the  defendant  should  driver. the  cargo  of  the  "  Mary  "  at  the  Surrey 
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Commercial  Docks  instead  of  at  Hull  as  per  charter-party  of  Ist  March 
1882,  was  accepted  in  discharge  of  the  alleged  cause  of  action). 

2.  .The  defenidant  became  bankrupt 

3.  The  plaintiff  became  bankrupt  before  action,  and  the  cause  of  action 
vested  in  the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  liquidation  by  arrangement 
pursuant'to  the.  125th  section  of  the  Bankruptcy  Act,  1869. 

5.  The  defendant  compounded  with  his  creditors  under  the  126th  section 
of  the  Bankruptcy  Act,  1869,  and  duly  paid  to  the  plaintiff  the  composition 
on  the  day  appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alleged  contract 
(or,  contracting  t]ie  alleged  debt^. 

7.  The  defendant  was  an  inmnt  at  the  time  of  making  the  alleged 
.  contnct  (or,  contracting  the  alleged  debt). 

8.  The  defendant  as  to  the  whole  action  (or,  as  to  of  £  , 
parcel  of  the  money  claimed,  or,  as  to  the  plamtiff*s  claim  on  the  guarantee 
of  the  of.  IB  ,  or  cu  the  case  may  he\  has  paid  into  Ck>urt 
£  ,  and  says  that  sum  is  enough  to  satisfy  the  plaintiff's  claim 
(or,  the  plaintiff's  claim  herein  pleaded  to). 

9.  The  causes  of  action  were  released  by  deed  dated  the  Ist  of  May 
1882  between  the  plaintiff  of  the  first  part  uid  the  defendant  of  the  second 
part. 

10.  The  contract  was  rescinded  (or,  the  defendant  was  exonerated  by  the 
plaintiff)  before  breach.  Particulars  are  as  follows: — An  arrangement 
between  the  plaintiff  and  the  defendant,  made  verbally  on  the  15th  of 
April  1882  (or,  by  letter  from  the  defendant  to  the  plaintiff^  and  answer  of 
the  plaintiff,  dated  the  14th  and  15th  of  April  1882). 

11.  The  debt  was  barred  by  the  Statute  of  Limitations  [state  which']. 


A.D.  1883. 


Bankruptcy, 
&c. 


Coverture. 

Inftncj. 

Payment  into 
Gpurt.        • 


Release. 


Reioifleion 
before  breaeh. 


Statute  of 
Limitations. 


12.  (17th)  section  of  the  Statute  of  Frauds  has  not 'been  complied  with,  statute  of 

(Signed)  Frauds. 

Delivered 


SECTION  V. 

To  ACTIONB  FOB  DaMAGBS  FOB  BeAOH  OF  (DONTBACT  OB  DUTT. 

Appendix  C,  Sect.  V. 

1.  Th^  defendant  did  not  contract  (or,  promise,  or,  agree)  as  alleged.         Denials. 

2.  The  defendant  did  not  receive  me  goods  for  the  alle^  purpose  (or, 
on  the  alleged  terms). 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  passenger  to  be 
carried  as  alleged 

4.  The  defendant  did  not  [insert  breaches  denied}, 

5.  The  defendant  was  not  ready  and  willing  to  accept  and  pay  for 
the  goods  (or,  to  deliver  the  goods,  or,  as  the  case  may  be), 

6.  There  was  contributory  negligence  on  part  of  the  plaintiff.  Contributory 

7.  The  plaintiff  did  not  pay  or  tender  the  money  for  the  carriage.  negligence. 

8.  The  damage  or  loss  occurred  fhun  the  inherent  vice  (or.  bad  condition   Carriers, 
when  received)  of  the  goods,  (or,  horse,  or  as  the  case  niay  be), 

9.  The  loss  occurred  by  reason  of  the  excepted  perils  mentioned  in  the 
charter-party  (or,  bill  of  lading),  that  is  to  say,  the  perils  of  the  seas  (or, 
fire,  or  as  the  case  may  be), 

10.  The  goods  were  above  the  value  of  £10,  and  consisted  of  articles 
mentioned  in  the  first  section  of  the  Land  Carriers  Act  (11  G.  4  and 
1  Will.  4,  ch.  68),  that  is  to  say,  silks  (or  as  the  case  maybe\  and  their 
value  and  nature  were  not  declared  or  any  increased  charge  paid,  &c. 
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CharUr- 
parties. 


InsHrance. 


Breach  of 
prwnUe. 


D.  v.,  VI. 


Afpendix. 


11.  The  diapter-partj'Was  cancelled  purstumt  to  cancelling  claose  Uiereiny 
the  ships  not  having  arrived  at  port  of  loading  on  or  before  Ist  May  18^ 

12.  "The  alleged  uabUity  of  the  defendant  had  o^tsed  by  reason  of  oeflser 
clause  in  the  charter-party,  the  cargo  shipped  having  been  worth  more  at 
the  port  of  discharge  tnan  the  freight  or  demurrage. 

13.  The  loss  was  not  by  the  perns  insured  a^amst. 

14.  .The  plaintifif  was  not  interested  in  the  subje<^  matter  of  the  in« 
surance. 

15.  The  ship  was  not  seaworthy  at  commencement  of  risk  (or^  voyage). 

16.  The  plaintiff  was  not  ready  and  willing  to  marry  the  defendant. 
•     .  (Signed) 

Delivered 


To  all  actions 
or  wrongs. 


•  SECTION  VI. 
To  Actions  cLAimKa  IkjunctIokb,  Daaagks,  on  Declahatioks  of  Biobt 

FOUNDED  UPON  WbONOS.      ApPBNDIX  C,  SBCT.  VL 

1.  Denial  ^of  the  several  acts  (or,  matters)  complained  of. 

(Signed) 
Delivered 


To  actions  for 
detention  or 
conversion  df 
chattels. 


1.  The  goods  (or,  chattels,  orasihe  eaae  may  he)  were  not  the  plaintlff^s. 

2.  The  goods  were  detained  for  a  lien  to  which  the  defendant  was  en- 
titled.    Particulars  are  as  follows : — 

1882. — ^May  8.    To  carriage  of  the  goods  claimed  from  London  to 
Birmingham: — 
46t(ms.at^  ..  ....  £4  lOi. 

(Simed) 
Delivered 


To  actions  for  * 
personal  bodily 
injuries,  or 
injories  to 
carriages, 
goods,  or 
animals,  by 
trespass  or 
negligence. 

To  actions  for 
'  infringement 
of  a  patent. 


1.  The   defendant   did   the   acts   complained   of  in  necessary   self- 
defence. 

2.  There  was  contributory  negligence  on  the  part  of  the  plaintiff  (or,  the 
plaintiff's  servant). 

.  (Signed) 

Delivered 


1.  The  defendant  did  not  infringe  the  patent' 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  invention  was  not  usefiiL 

5.  [Denial  of  any  other  matter  qffad  deeding  the  validUy  \^  ihepaienL'\ 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

led) 
elivered 


Copyright.  '  1.  The  plamtiff  is  not  the  author  [assignee,  &c,  as  (he  case  may  be}, 

2.  The  book  was  not  registered. 

3.  The  defendant  did  not  infringe. 

(Signed) 
Delivered 
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A.D.  1883.* 

1.  The  trade  mark  is  not  the  plaintiff's.       -     *  *  J 

2.  The  alleged  trade  mark  is  not  a  trade  mark.  Trade  mark;  • 
8.  The  defendant  did  not  infringe. 

(Signed) 
• Delivered 

1.  The  plaintiff's  lights  are  not*  ancient  [or  deny  his  other  alleged  pre-  ligkt. 
acripHve  rtghts]. 

.2.  The  plainCiff's  lights  will  not  be  materially  interfered  with  by  the      . 
defendant's  buildings. 

3.  The  defendant  denies  that  he  or  his  servants  pollute  the  water  [pTf  do  Kulganoe. 

what  is  comidained  of]. 

[^  the  d^endarU  daima  the  right  by  prescription  or  otherwise  to  do 
what  is  complained  </,  he  must  say  so,  and  must  state  the  grounds 
of  his  claim,  Le.  whether  by  prescriptionf  grant,  or  what.'] 

4.  The  plaintiff  has  been  guilty  of  laches,  of  which  the  following  are 
particulars: — 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  Complaint 

5.  As  to  the  plaintiff'^  claim  for  duiiages,  the  defendant  will  relv  on 
the  above  grounds  of  defence,  and  says  that  the  acts  complained  of  have 
iiot  produced  any  damage  to  the-  plaintiff.    [If  other  grounds  are  relied  on,    • 
they  must  be  staied,  e^  the  StcUute  of  Limitations  as  to  past  damage.'] 

(Signed) 
.  Delivered 

1.  The  said  A,B.  was  not  the  servant  of  the  plaintiff.  To  actions  for 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said  A.B.  seduction. ' 

(Signed) 

Delivered 


SECTION  VII. 
To  Actions  fob  Reoovebt  of  Laio).    Appendix  C,  Sect.  YIL 

1.  The  defendant  is  in  possession  of  the  premises  by  himself  or  his 
tenant.  .       . 

2.  The  defendant  had  no  notice  to  quit. 

(Signed) 

elivered 


SECTION  VIII. 

COUNTEB-CLADIB. 

the  defendant  lent  £500  to  the  pkdntiff  on  1st  May  1882. 
The  defender  counter-claims  £600. 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach  of  a  con- 
tract for  the  sale  and  delivery  by  the  pliuntiff  to  the  defendant  of  5000 
tons  of  Merthyr  steam  coal  at  lis,  6c{.  per  ton  f.o.b.  at  Cardiff,  by  equal 
monthly  deliveries  over  the  first  five  months  of  1682. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages  :^— 

£     s.  d. 
Difference  between  market  price  in  April  and  May  and 
the  contract  price,  2s.  6d.  per  ton  on  2000  tons      ..     250    0    0 
The  defendant  counter-claims  £250. 

(Signed) 
Delivered 
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E.  I.,  n. 


Appendix. 


A.D.  1883. 


APPENDIX  E. 


FORMS  OP  REPLY,  ETC., 

To  BE  USED  PDBSITANT  TO  ObDEB  XIX.,  RULf  6. 


General  fonn.     In  the  High  Court  of  Justice. 

Division. 
Betwe^ 


SECTION  I. 
18         \^Here  put  the  letter  and  nwriber^ 


To  actions  on  a 
guarantee  to 
which  defence 
raised  of  time 
given  to  the 
principal  and 
connter-claim 
for  non- 
delirery  of 
goods. 


and 


Plaintiff, 
Defendant 


Reply. 
The  plaintiff  as  to  the  defence  says  that — 

2. 

The  plaintiff  as  to  the  coimter-claim  says  that — 
•J.. 
2. 

(Signed). 
Delivered 

Reply. 

The  plaintiff  as  to  the  defence  says  that — 

1.  He  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly  reserved 

remedies  against  ^e  surety. 
The  plaintiff  as  to  the  co\mter-claim  says  that — 
1.  The  defendant  was  not  ready  and'  willing  to  accept  and  pay  for 
the  goods. 

(Signed) 
Delivered 


SfiCTION  n. 

EXAMFLB  OF  A  StATKMKNT  OF  ClAIM ,  DSFKNOB,  AKB  RbPLY. 

18         [Here  put  the  Utter  and  number^ 


In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 
Between   A,B, 

CD. 


and 


Plaintiff, 
Defendant 
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Statement  of  Claim. 

The  plamtifiTs  claim  is  for  work  done  and  materials  provided  by  the 
plaintiff  for  the  ddendant  at  his  request. 
Particulars:— 

1882.  Jan.  1  to  31  May.  To  rebuilding  houseat  Wigan,    £  $.  d. 

as  per  contract  dated  the  24th  December  1881        3400  0  0 

To  extras  as  per  account  delivered  ..         .«.         ..     243  0  0 

3643  0  0 

Paid  on  account      ..          ..   3000  0  0* 
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A.D.  1883. 


Balance  due  ..         ..     643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance  from 
the  3lBt  May  1882  till  payment  or  judgment 
Place  of  trial,' Lancashire,  Northern  Division. 

(Signed) 
Delivered  the  1st  of  January  1883. 


lEeading  <is  in  General  Form.'} 

.  Defence -and  Co\mter-claim. 

Defence. 
The  defendant  says  that — 

1.  Except  as  to  £200,  parcel  of  the  money  claimed,  the  architect  did 
not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  £200,  parcel  of  the  money  claimed,-  the  defendant  brings  (or,  has 
brought)  into  Court  £200,  and^says  that  sum  is  enough  to  satisfy  the 
plaintifrs  clum  herein  pleaded  to. 

Counter-claim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided  that  the 
plaintiff  ^ould  complete  the  works  by  the  81st  of  March  1882,  or  in 
default  pay  to  the  defendant  £1  a  day  for  every  subsequent  day  durine 
which  the  work  should  remain  unfinished,  and  Uiey  so  remained  unfinished 
for  61  days  to  the  31st  of  May. 

The  defendant  counter-claims  £61. 

(Signed) 

Delivered  the  22nd  of  January  1883. 


[Heading  as  in  General  Form,'] 

Reply. 
The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thcoreof,  the  plamtiff  accepts  the  £ 
in  satisfaction. 

Thepliuntiff  as  to  the  counter-claim  savs  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras  and  material 
alterations  in  the  works. 

4.  The  defmdant  waived  the  liquidated  damages  by  preventing  the 
plaintiff  from  having  access  to  the  premises  till  a  week  after  the  agreed 
time. 

(Signed) 
Delivered  the  5th  of  February  1883. 
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A.D.  1883. 


To  action  on  a 
guarantee  for 
the  price  of 
goods. 


To  action  for 
verbal  slander 
actionable  only 
by  reason  of 
special  damage. 


SfiCTION  III. 

Defence  rkcLUDiNia  an  Objection  in  Pourr  of  Iiaw. 

No,  1. 

lEoading,'] 

'    •      .  DefoQce. 

The  defendant  says  that — 

1.  The  goods  were  not  supplied  to  E.F^  on  the  guarantee, 

2.  The  defendant  will  object  that  tlie  guarantee  discloses  a  past  con- 
sideration on  the  fjfuce  of  it. 

(Signed) 
Dejivered 

No.  2. 
[^Heading.']  * 

De^BQce.  • 
The  defendant  sajs  that — 
,  1.  The  defendant  did  not  speak  or  publish  the  words. 

2.  The  words  did  pot  refer  to  the  plaintlfif. 

3.  The  defendant  will  object  that  the  special  damage  stated  is  not 
sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 

Delivend    ' 


To  action  on  a 
marine  policy 
stated  to  con- 
tain clauses 
that  the  policy 
was  to  be  proof 
of  interest  and 
without  benefit 
of  salvage. 


No.  3. 

Defence.  •  *  '        • 

The  defendant  says  that — 
I.  The  defendant  did  not  make  the  pplicy. 
2;  The*  loss  was  not  by  the  perils  insured  against. 
3.  The  defendant  will  object  that  the  policy  was  avoided  by  19  Geo.  2, 
.37,8.1. 

•  (Signed) 
Delivered 
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APPENDIX   F.  A,D.  1883. 


FORMS  OF  JUDGMENT. 

No.  1. 

Default  of  Appearance  and  Defence  in  Case  of  Liquidated 

Demand. 
18     .     [Eere  put  the  letter  and  number  J\ 
In  the  High  CJourt  of  Justice. 

J'ivision.  •  . 

Between  ii.5.  Plaintiff,. 

"and  • 
CD.  2i,iA  E,F,  .    Defendants. 

30th  November  18  . 

.  .The  defendants  \pr  the  defendant  CD."]  not  having  appeared  to  the  writ 
of  summong  herein  \ot  not  having  delivered  any  defence],  it  is  this  day 
'  adjudged  that  the  plaintiff  recover  against  the  said  defendant  £  .and 

costs,  to  be  taxed. 

No.  2. 

Interlocutory  Judgment  in  Default  of  Appearance  or 
Defence  where  Demand  Unliquidated. 

\Heading  as  in  Form  1.] 

The  day  of  18 

No  appearance  having  been  entered  to  the  writ  of  summons,  orno  defence 
having  been  delivered  by  the  defendant  herein. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant 
the  value  of  the  goods  [or  damages,  or  both,  as  the  case  may  5c]  to  be 


No.  3. 

•    Judgment  in  Default  of  Appearance  in  Action  fo^  Recovery 

OF  Land. 

[Heading  as  in  Form  1.] 
30th  November  18 

No  appearance  having  been  entered  to  the  writ  of  summons  herein,  it 
is  this  day  adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the 
indorsement  on  the  writ  described  as 


No.  4. 

Judgment  in  Default  of  Appearance  and  Defence  after 
Assessment  of  Damages. 

[Heading  Aa  in  Form  1.] 
30th  November  18 

The  defendMits  not  having  appeared  to  the  writ  of  summons  herein  [or 
not  having  delivered  any  defence],  and  a  writ  of  inquirv,  dated 

2  G        . 


Digitized  by 


Google 


450  F.  Appendix. 

A.D.  1883.      1876,  having  been  issued  directed  to  the  sheriff  of  to  assess  the 

damages  which  the  plaintiff  was  entitled  to  recover,  and  the  said  sheriff, 

having  by  his  return  dated  the  18  **,  returned  that  the  said  daou^ed 

have  been  assessed  at  £  ,  it  is  adjudged  that  the  plaintiff  recover 

£  and  costs,  to  be  taxed. 


No.  5. 

Judgment  afteb  Appeabakce  A2n>  Obdeb  uia)EB  Obdeb  XIV., 
•  Role  1. " 

[Heading  as  in  Form  I.]- 

The  day  of  18 

The  defendant  having  appeared  to  the  writ  of  summons  herein,  and  the 
■  plaintiff  having  by  the  order  of  dated  the  'day  of  18 

obtained  leave  to  sign  judgment  under  the  Rules  of  the  Supreme  Oourt, 
Order  XIV.,  Rule  1,  for  \redU  order] : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant 
£  Jor  possession  of  the  land  in  the  indorsement  on  the  writ  described 

as  J  and  costs,  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  ai^)ear8  by 

a  (taxing  officer's)  certificate  dated  the  day  of  '18 


No.  6. 

Judgmekt  at  Tbial  by  Judge  without  a  Juby. 

[ffeading  as  in  Form  1.] 

.  Iffif^  Cha/Mxry  Division^  name  of  JudgeJ] 

This  action  coming  on  for  trial  [the  day  of  and]  this  day, 

before  in  the  presence  of  counsel  for  the  plaintiff  and  the  defendants 

[orJfsoms  of  the  defendants  do  not  appear,  for  the  plaintiff  and  the  defendant 
C.i).,  no  one  appearing  for  the  defendants  E,F,  and  G,ff.y  although  they 
were  duly  served  with  notice  of  trial  as  by  the  affidavit  of  med  the 

day  of  appears],  upon  hearing  the  probate  of  the  will  of  , 

the  answers  of  the  defendants  C.D.,  E,F,,  and  (7.^.,  to  interrogatories,' the 
admission  in  writing,  dated  and  signed  by  [Mi,  the  solicit<»' 

for]  the  plaintiff  A.B.  and  by  [Mr.  the  solicitor  for]  the  defendant 

CD.,  the  affiSvit  of  •        filed  the  day  of  ,  the  affidavit  of 

filed  the  day  of        .  ,  jbhe  evidence  of  taken  on  their 

oral  examination  at  the  trial,  and  an  exhibit  marked  X.,  being  an  indenture 
dated,  &c.,.and  made  between  [parties],  and  what  was  alleged  by  counsel 
on  both  sides  :    This  court  doth  declare,  &c 

And  this  court  doth  order  and  adjudge.  Sec 


No.  7. 

JUDOMBNT  AFTEB  TbIAL  WITH  A^  JUBY. 

[Heading  as  in  Form  1.] 
16th  November  18         • 

The  action  having  on  the  12th  and  13th  November  18    been  tried 
before  the  Honourable  Mr.  Justice  with  a  special  junr  of  the  county 

of  ,  and  the  jury  having  found  [state  findims  as  in  officer's  certificate'] 

and  the  said  Mr.  Justice  having  ordered  mat  jud^ent  be  entered 

for  the  plaintiff  for  £  and  costs  [or  as  the  case  may  he} :    Therefwe 


Digitized  by 


Google 


Appendix.'  P.  451 

it  is  adjudged  that  the  plaintiff  recover  against  the  defendant  £  and  A.D.  1883. 

£  for  his  costs  [of  that  the  plaintiff  recover  nothing  against  the  — ^ 

defendant,  and  that  the  defendant  recover  against  the  plaintiff  £  for 

his  costs  of  defence,  or  as  the  case  may  be"]. 


No.  a 

Judgment  aftbb  Trial  before  Referee. 

[Heading  as  in  Form  1.] 
30th  November  18 

The  action  having  on  the  27th  November  18  been  tried  before  X.  T., 
Esq.,  an  official  \or  special]  referee,  and  the  scdd  X.F.  having  found?  [or 
having  ordered  that  judgment  be  entered]  \staite  substonce  ofr^&Nii^ixrti' 
ficate"],  it  is  this  day  adjudged  that 


No.  9. 

Judgment  after  Trial  of  Questions  of  Aooount  bt 
Referee. 

[Heading  as  in  Form  1.] 

•     The  day  of  18 

The  questions  of  account  in  this  action  having  been  referred  to  and  ' 

he  having  found  that  there  is  due  from  the  to  the  the  sum  of 

£  and  directed  that  the  do  pay  Che  costs  of  the  reference : 

It  is  this  day  adjudged  that  the  recover  against  the  said 

£  and  costs,  to  be  taxed. 

The  above  costs  have  been  taxed,  and  allowed  at  £     '      as  appears  by 
a  (taxing  officer's)  certificate  dated  the  day  of  18 


No.  10.  .  .     •    . 

Judgment  upon  Motion  for  Judgment. 

IHeading  as  in  Form  1.1 
30th  November  18  . 

This  day,  before  Mr.  X.  of  counsel  for  the  plaintiff  [or  as,  the  case 

may  he"],  moved  on  behalf  of  the  said  [state  judgment  moved  /or], 

and  the  said'  Mr.  X  having  been  heard  of  counsel  for  and  Mr.  F.  of 

counsel  for  the  Court  adjudged 


No.  11. 
Judgment  AFTER  Trial  BY  Court  without  Jury. 
•    [Heading  as  in  Form  1.] 

This  action  having  on  the  day  of  18    been  tried  before 

and  the  said  on  the  day  of  -18    having  ordered  that 

judgment  be  entered  for  the  for  £ 

It  is  this  day  adjudged  that  the           recover  from  the  £ 

and  costs,  to  be  taxed.  

The  above  costs  have  been  taxed  and  allowed  at  £  *  as  appears  by 

a  (taxing  officer's)  certificate  dated  the  day  of  18 

Judgment  entered  the  day  of  18 

2  G  2 
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A.D.  1883.  .  No.  12. 

Judgment  in  pubsuancb  or  Obdeb. 
[Heading  as  in  Form  1.] 
Pursuant  to  the  order  of  dated  18      whereby  it  was  ordered 

and  default  having  been  made 
It  in  thi6  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  £  and  costs,  to  be  taxed. 

The  above  costs  have  been  taxed,  and  allowed  at  £  as  appears  by 

a  (taxing  officer's)  certificate  dated  the  day  of  18 


No.    13. 
Judgment  on  Cbbtificate  6f  Registrar  of  County  CJourt. 
[Heading  as  in  Form  1.] 
The  .  day  of  18 

This  action  having  been  ordered  under  section  26  of  the  County  Court 
Act,  1856  (19  &  20  Vict.  c.  108)  to  be  tried  in  the  county  court  of 
and  the  registrar  of  that  court  having  certified  that  the  result  was 

It  is  this  day  adjudged  that  recover  against  £  and 

costs,  to  be  taxed. 

'  

The  above  costs  have  been  taxed,  and  allowed  at  £  as  appears  by 

a  (taxing  officer's)  certificate  dated  the  day  of  18 


No.  14. 

JUD(iMBNT  FOR  DEFENDANT'S  CO8T8  ON  DISCONTINUANCE. 

[Heading  as  in  Form  1.] 
The  day  of  18  •-  •      ^ 

The  plaintiff  having  by  a  notice  in  writing  dated  the  day  of 

18       wholly  discontinued   this  action,  or  withdrawn  his  claim   in   this 
action  for,  or  withdrawn  so  much  of  his  claim  in  this  action  as  relates  to 
or  as  the  case  may  he. 
It  is  this  day  adjudged  that  the  defendant  re<?over  against  the  plaintiff 
costs,  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by 

a  taxing  officer's  certificate  dated  the  day  of  18 


No.   15. 

Judgment  for  Plaintiff's  Costs  after  Confession  of 

Defence. 

[Heading  as  in  Form  1.] 

The  day  of  18 

The  defendant;  in  his  defence  herein  having  alleged  a  ground  of  defence 
which  arose  after  the  commencement  of  this  action,  and  the  plaintiff  having 
on  the  day  of  18    delivered  a  confession  of  that  defence : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant 
costs,  to  be  taxed. 

'I  he  above  costs  have  been  taxed,  and  allowed  at  £  as  appears  by 

a  taxing  officer^s  certificate  dated  the  day  of  18 


Digitized  by 


Google 


Appendix.  P.  '453 

No.  16.  A.D.  1883. 

Judgment  for  Costs  afteb  Acceptance  of  Money  paid 
•   into  Court. 

[Heading  as  in  Form  1.] 

The  day  of  18 

The  defendant  having  paid  into  court  in  this  action  the  sum  of  £ 
in  satisfaction  of  the  plaintiffs  claim,  and  the  plaintiff  having  by  his 
notice  dated  the  day  of  18       accepted  that  sum  in  satisfaction 

of  his  entire  cause  of  action,  and  the  plaintifl's  costs  herein  having  been  .. 
taxed,  and  the  defendant  not  having  paid  the  same  within  forty-eight 
hours  after  the  said  taxation  : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant 
costs,  to  be  taxed.  

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by 

a  taxing  officer^s  certificate  dated  the  day  of  18 


No.  17. 

Judgment  where  no  Judgment  entered  at  Trial  bt  Jury. 

[Beading  as  in  Form  1.] 

The  day  of  18 

This  action  having  on  the  18  been  tried  before  and 

a  jury  of  the  of  and  the  jury  having  found  and 

the  not  having  thought  fit  to  order  any  judgment  to  be  entered, 

Now  on  motion  ^fore  me  Court  for  judgment  on  behalf  of  the 
the  Court  having 

It  is  this  day  adjudged  that  the  recover  a^inst  the  the 

sum  of  £  and  costs,  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by 

a  master's  certificate  dated  the  day  of  18 

Judgment  entered  the  day  of  18 


•      No.  18. 
Judgment  on  Motion  after  Trial  of  Issue. 
[Heading  cu  in  Form  1.] 

The  day  of  18 

The  issues  or  questions  of  fact  arising  in  this  action  [or  cause  or  matter] 
by  the  order  dated   the  day  of  ordered  to  be  tried  before 

having  on  the  day  of       been  tried  before  and  the 

having  foimd  Now  on  motion  before  the  Court  for  judgment  on 

behalf  of  the  the  Court  having 

It  is  this  day  adjudged  that  the         -  recover  against  the  the 

sum  of  £  *  and  costs,  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at  £     .         as  appears 
by  a  master's  certificate  dated  the  day  of  18 

Judgment  entered  the  day  of    •       18 
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A.D.1883.      .  APPENDIX  G. 


PART  L 
FORMS  OP  PRECIPE. 


No.  1.  • 

Of  Fibbi  Faoias. 

18    .    [Here  put  the  letter  and  nwmher.'] 

In  the  High  Court  of  Justice.  * 

Divisiou. 
Between  A.B.  .  Plaintiff, 

and 
CJ).  and  others  Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to  levy  against 

CD.  the  siun  of  £  and  interest  thereon  at  the  rate  of  £ 

per  centum  per  annum  from  the  day  of         ^  [and  £  costs]  to 

judgment  [or  carder]  dated  day  of 

[Taxing  officers  certificate,  dated  day  of  .] 

Solicitor  for  [party  on  tehom 
behdif  writ  ts  to  isgue."] 


No.  2.     .     . 

Of  Elegit. 

[Reading  ds  in  Form  1.] 

Seal  a  writ  of  elegit  directed  to  the  sheriff  of  against  of 

in  the  coimty  of       for  not  paying  to  A.B.  the  sum  of  £        together 
with  interest  thereon,  from  the  day  of.  [and  the  sum  of  £ . 

for  costs],  with  interest  thereon  at  the  rate  of  £A  per  centum  per  annum. 
Judgment  [or  order]. .         day  of    ,18 
[Taxing  officer's  certificate  dated  daypf  18    J 

Solicitor  for 


No.  3. 

Of  Venditioni  Exponas. 

[Heading  as  in  Form  1;] 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of  to  sell 

the  goods  and  of  C.D.^  taken  under  a  writ  of  fieri  facias  in  this  action 

tested  day.of 

XF., 
Solicitor  for 
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•No.  4.  A.ai883. 

.   Of  Fiebi  Facias  de  Bonis  Ecolesiastiois. 
^Heading  m  in  Form  1.] 

Seal  a  writ  of  fieri  facias  de'  bonis  ecclesiasticis  directed  to  the  Bishop 
{or  Archbishop,  m  the  case  may  be"]  of  to  levy  against  CD.  the  sum  * 

of  £ 

Judj^ent  [or  order]  dated  day  of 

{Taxing  ofocer's  certificate  dated  day  of  .] 

XT'., 
Solicitor  for 


No.  6.  .     . 

Or  SBQinESTBABI  FaOIAS  DB  BONIff  EOCLESIABTICIB. 

{Headi/ng  as  inform  1.]. 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Bishop  of  against 

CD.  for  not  paying  to  A.B.  the  sum  of  £ 


No.  6. 
Of  Wbit  of  Sequistbation. 
[Heading  as  in  Form  1.]  • 

Seal  a  writ  of  sequestration  ^against  CJ).  for  not  at  the 

suit  of  A.B.  directed  to  [names  of  commissioners'}* 
Order  dated  dayT)f 


No.  7. 
Of  Wbit  of  Possebsioh. 
[Heading  as  in  Form  1.] 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to  deliver 

possession  to  A.B,  of 

Judgment  dated  day  of 


No.  8. 
Of  Wbit  of  Deliyebt. 
[Heading  as  in  Form  1.] 

Seal  a  writ  of  delivery  directed  to  the  dieriff  of  to  make  delivery 

to  AJB.  of 


No.  9. 

Of  Gohmission  o^  Appbaisemekt  and  Sale. 

18    .    [Here  put  the  letter  and  number.'] 
In  the  High  Court  of  Justice. 
Probate,  Divorce  and  Admiralty  Division. 
Between  A.B.,  Plaintiff, 

and 
The  Owners  of  the 
I,  A.B.f  solicitor  for  the  [state  whether  plamHff  or  drfenda^Q,  pray  a 
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A.D.  1883.      commission  for  the  appraisement  and  sale  of  the  [stcUe  name  cmd  nature 

ofjproperty]  which  was  decreed  by  the  CJourt  on  the  day  of 

18 

Dated  the  day  of  18 

[To  he  signed  by  the  solicitor,  or  by  his  derk/or  him,'] 


No.  10.  .  • '     . 

Of  Writ  of  Attachment. 
[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  day  of  an  attachment, 

directed  to  the  sheriff  of  against  CD.  for  not  delivering  to  A.B. 


No.  11. 

Of  Distkingas  aqaikbt  ex-Sheriff. 

.  [Heading  as  in  Form  1.] 

Seal  a  wnl  of  distringas  nuper  vicecomitem  quod  venditioni  exponat 
directed  to  the  sheriff  of  to  sell  the  goods  and  of  taken 

imder  a  writ  of  fieri  facias  in  this  action  tested  the  day  of 

18      • 

Dated  the  day  of  18 

.     (Signed) 
(Address) 

Solicitor  for  the 


No.  12. 

Of  Inquiry. 

" 

[Heading  as  inform  1.] 

•Seal  a  writ  of  inquiry  direicted  to  the  sheriff   of 
damages  in  this  action. 
Judgment  dated 

Dated  the            day  of            18 
(Signed) 
(Address) 

Solicitor  for  the 

to  assess  the 


No.  13. 

Of  Cebtiobabi. 

[Heading  as  in  Form  1.] 

•  Seal  in  pursuance  of  order  dated  •        a  writ  of.  certiorari  directed  to 
Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 
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No.  14.  *  A.D.  1888. 

Op  Pbohibition. 

18    .  IHere  put  letter  and  number  J] 

In  the  High  Court  of  Justice,  &c. 
Division. 
In  the  matter  of  a  certain  now  depending  in  the  Court. 

Between  Plaintiff, 

and 

Defendant. 
Seal  a  writ  of  prohibition  directed  to  the  judge  of  the  above-named 
Court  and  to  the  above-named  plaintiff  to  prohibit   them  from  further 
proceeding  in  the  said  18 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


No.  16. 

Op  Makdamus. 

[^Hecuiing  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  mandamus  directed  to 

commanding  to  returnable 

Dated  the  day  of  18 

rSiped) 
(Address) 

Solicitor  for  the 


No.  16. 

Of  Habeas  Corpus  ad  TisnricAKDUM. 

{Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  habeas  corpus  ad 

testificandum  directed  to  the  to  bring  before 

Dated  the  day  of  18  * 

rSimed) 
(Address) 

Solicitor  for  the 


No.   17. 

Op  Commission  to  examine  Witnesses. 

[Headi/ng  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  in  the  nature  of  a  man- 

damus or  conmiission  to  examine  witnesses,  directed  to 
Dated  the       .    day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 
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Of  Oommibsion  of  Pabtitiok. 
[Heading  oa  in  Form  1.] 

Seal  in  pnrsuaDce  of  order  diited  a  commisBlQn  of  partition  d\ 

to  returnable 

Dated  the  day  of  18 

rSigned) 

•   Solicitor  for  the 


No.  19. 
Of  Axbsdsd  Summons. 
[Heading  as  in  Form  1.] 

Amend  in  pursuance  of  order  [or  fiat]  dated  the  writ  of  summons 

in  this  action  by  [set  out  amendments  when  required}^ 
Dated  the  day  of  18 

rSicned)  • 

(Address) 

Solicitor  for  the 


No.  20. 

Of  Renewed  Summons. 

[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  renewed  writ  of  summons  in 

this  action,  indorsed  as  follows  -  • 

Dated  the        •  day  of  18 

.(Signed) 
(Address) 

Solicitor  for  the 


Na  21. 

Of  Subp<bna.  . 

[Headiv^  asin  Forml,'] 

Seal  writ  of  subpoena           on  behalf  of  the    * 

directed  to 

returnable 

Dated  the     .      day  of           18 

•       {S^y 

Solicitor  for  the 

•    .  No.  22.        . 

Entry  of  Action  fob  Tbial. 

•  [Heading  as  in  Form*lJ] 

Enter  this  action  for  trial 

Dated  the  day  of  18 

^Signed) 
(Address) 
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No.  23. 

EIntby  of  Appeal. 

[Heading  as  in  Farm  1.] 

•  Enter  this  appeal  from  the  order  lor  judgment]  of 
dated  the            davof           18 

Dated  die           day  of           18 
-  (Signed) 
(Address) 

• 

in  this  action 

AD.  1883. 

No. '24.     • 

EmTBT  fob  AitaUMENT  GBNBBALLT. 

[Beading  as  in  Form  1.] 
Set  down  for  argument  the 


Dated  the 


18 


No.  25. 

Entbt  of  Special  Case. 

[Heading  as  in  Form  1.] 

Sel  down  the  dated  the  day  of  18 

the  referee  in  this  for  hearing  as  a  special  case; 

Dated  the  day  of  18 

(Sicned) 
(Address) 


of  Mr. 


No.  26. 

Memobandum  of  Skbyigb  of  NonoE  of  JuDOMSirr. 

[Heading  as  in  Form  1.] 

Enter  memorandum  of  service  of  noti^  of  judgment  made  in  this  action, 
and  dated  the  day  of  18        on  the  undermqitioned  persons, 

viz.: — 


Name  of  Party  served. 

Date  of  Service. 

• 

Dated  the 


day  of  la 
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Search  for 

No.  27. 

Search. 

{^Heading  as  in /arm  1.] 

dated  the           day  of           18 
rSigned) 
(Address) 

Agent  for            Solicitor  or 

No.   28. 
Memorandum  on  Notice  op  Judgment. 

Take  notice,  that  from  the  time  of  the  service  of  this  notice  you  [or,  <u 
the  case  may  he,  the  infant  or  person  of  misound  mind]  will  be  bound  by 
the  prooeedings  in  the  above  cause  in  the  same  mannei  as  if  you  [or  the 
said  infant  or  person  of  unsound  inind]  had  been  originally  made  a  party, 
and  that  you  [or  the  said  infant  or  person  of  imsound  mind]  may,  on 
entering  an  appearance  at  the  Central  Office,  attend  the.proceedings  under 
the  within-mentioned  judgment  [or  order],  and  that  you  [or  the  sa&  infant* 
or  person  of  unsound  mind]  may  within  one*  month  after  the  service  of  this 
notice  apply  to  the  Court'  to  add.  to  the  judgment  [or  order]. 
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A.D.  1883. 

APPENDIX  H. 


FORMS  OF  WRITS. 


No.  -1. 

Wbit  OF  FiKRi  Facias. 

18      .    THere  ptd  the  letter  and  number^ 
18      .    B.  No. 
In  the  High  Court  of  Justice. 
•    .  Division. 

Between  A,B,'  Plaintiff, 

and 
CD.        .  Defendant. 

Victoria,  by  the  grace  of  God,  &c 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting:' 

We  command  you  that  of  the  goods  and  chattels  of  (7.Z>.  in  your 
bailiwick  you  cause  to  be  made  the  sum  of  *£  and  also  interest 

thereon  at  the  rate  of  £•      '*  per  centum  per  annum  from  the  day 

of  *  which  said  sum  of  money  and  inteifest  were  lately  before  us  in 

our  High  Court  of  Justice  in  a  certain  action  \pr.  certain  actions,  as  the  case 
may  6c]  wherein  A.B,  \s  plaintiff  and  CD,  defendant  \or  in  a  certain 
matter  there  depending  intituled  "  In  the  matter  of  -&.F."  cm  the  case  "may 
&c]  by  a  judgment  \or  order,  as  the  case  may  he"]  of  our  said  Court,  bearing 
date  the      .      day  of  adjudged  \or  ordered,  as  the  case  may  he]  to  be 

paid  by  .the  said  CD,  to  A.B,,  together  with  certain  costs  in  the  said 
judgment  [or  order,  as  the  case  may  he]  mentioned,  and  which  costs  have 
been  taxed  and  allowed  by  one  of  the  taxing  officers  of  our  said  Court  at 
the  sum  of  £  as  appears  by  the  certificate  of  the  said  taxing  officer, 

dated  the  day  of     -'      .     And  that  of  the  goods  and  chattels  of  the 

said  CD,  in  your  bailiwick  you  further  cause  to  1^  made  the  said  sum  of 
£  [costs]  together  with  interest  thereon  at  the  rate  of  £4  per  centum 

per  annum  from  the  day  of  ,*  and  that  you  have  that  money 

and  interest  before  us  in  our  said  Court  immediately,  after  the  execution 
hereof  to  be  paid  to  the  said  A.B.  in  pursuance  of  the  said  judgment  [or 
order,  as  the  case  may  he].  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  said  Court  inmiediately  after  the. 
execution  thereof.     And  have  there  then  this  writ. 

Witness,  &c.  *  .        • 

No.  2.  .  '  . 

_  Fieri  Facias  on  Order  for  Costs. 

[Heading  a>s  in  Form  1.] 

Yictoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  greeting: 

We  command  you,  that  of  the  goods  and  chattels    of  in  your 

•  *  Day  of  the  judgment  or-  order,  or  day  on  which  money  directed  to  be  paid, 
or  day  from  which  interest  is  directed  by  the  order  to  run,  as  the  case  may  be. 
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A.D.  1883.      bailiwick  you  cause  to  be  made  the  sum  of        -  for  certain  ooets  which 
—  by  an  order  of  our  High  Court  of  Justice  dated  the  day  of 

18  were  ordered  to  be  paid  by  the  said  to  and  which 

have  been  taxed  and  allowed  at  the  said  sum,  and  interest  on  the  said  sum 
at  the  rate  of  £4  per  centum  per  anniun  from  the  day  of 

18    ,  and  that  you  nave  the  said  sum  and  interest  before  us  in  our  said 
Court  immediately  after  the  execution  hereof,  to 'be  rendered  to  the  said 
And  in  what  manner,  &c    And  have  there  then  this  writ. 
Witness,  Sec  Levy  £  and  £  for  costs  of  executioii» 

ftc,  and  also  interest  on  £  at  £4  per  -centum  per  annum  from  the- 

day  of  .         18    9  unMl  payment;    besides   sheriJOfs   poundage, 
ofiBcers'  fees,  costs  of  levying,  and  all  other  legal  incidental  expenses. 


This  writ  was  issued  by,  &c.,  of  agent  for  of.  solicitor 

for  the  _«-.^___ 

The  18  a  and  resides  at  in  your  bailiwick. 


No.  8. 

Writ  of  Elboit. 

[Heading  as  in  Farm  1.] 

Victoria  by  the  ^race  of  Qod,  &c 

To  the  sheriff  of  greeting.       • 

Whereas  lately  in  our  High  Court  of.  Justice  in  a  certain  action  \cr^ 
cert^  actions,  hs  tlie  case .  may  he\  there  depe^din^,  wherein  A.B.  is 
plaintiff  and  C.D,  defendant  for  in  a  certain  matter  there  depending; 
mtituled  "In  the  matter  of  E.F.,**  as  the  case  maybe"]  by  a  judgment  [or 
(N?der,  as  the  case  may  be"]  of  our  said  Court  made  in  the  said  action  [or 
matter,  as  the  case  may  5e],  and  bearing  date  the  day  of  •         ii 

was  adjudged  [or  ordered,  as  the  case  may  be]  that  CD,  should  pay  unto 
A,B,  tne-sum  of  £  ,  together  with  interest  thereon  after  the  rate  <^ 

£  per  centum  per  annum  from  the  day  of  ,  together 

also  with  certain  costs  as  in  the  said  judgijient  [or  order,  {uihecasevnaybe"] 
mentioned,  and  which  costs  have  been  taxed  and  allowed'  by  one  of 

the  taxing  officers  of  our  said  Court,  at  the  sum  of  £  as  appears  by 

thp  certificate  of  the  said  taxing  officer,  dated  the  day  (k 

And  afterwards  the  said  ^.^<-came  into  our  said  Court,  and  acceding  to 
the  statute  in  such  case  made  and  provided,  chose  to  be  ddivered  to  nim 
all  the  goods  and  chattels  of  the  said  CD,  4n  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectoriesL 
tithes,  rents,  and  hei^taments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick  as  the  said  Cl>.,-or4my 
one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of 

in  the  vear  of  our  Lord  *  or  at  any  time  afterwards,  co'  over  whidi 

the  said  CJD,  on  the  said  '  day  of  «  or  at  any  time  afterwards^  had 
any  disposing  poi^  which  he  nyght  without  the  assent  of  any  other 
person  exq/rcise  for  his  own  benefit,  to  hold  to  him  the  *6aSd  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  teoe- 
ments,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof^  to  him  and  to  his  a8signs,'mitii  the  said  two 
several  sums  of  £  and  £  together  with  interest  upcn  the  sakl 

sum  oS  £  at  the  rate  of  £  per  centum  per  annum  finom  tlie 

said  day  of  and  on  the  said  sum  of  £  (oosts^  at  the  rate 

of  £4  per  centum  per  annum  from  the  day  of  shall  have  been 

*  The  day  on  which  the  judgment  or  order  was  miMle. 
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levied.    Therefore  we  command  you  that  without  delay  you  cause  to  be      A.D.  1883. 
delivered  to  the  said  A.B.  by  a  reasonable  price  and  extent  all  the  goeds  — 

and  chattels  of  the  said  CD,  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  all  such  lands  and  tenements,  jectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  yoiu*  bailiwick,  as  the  said  CD.  or  any  person  or 
persons  in  trust  for  him  was  or  were  seised  or  possessed  of  on  the  said 
day  of  ,♦  or  At  any  time  afterwards,  or  over  which  the  said 

CD,  on  me  said  day  of  ,  or  at  any  time  afterwards,  had  any 

disposing  power  which  he  might  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.B,f  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands 
tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  teniu^  thereof,  to  him  and  to  his  assigns  until  the  said 
two  several  sums  of  £  and  £  together  with  interest  as  afore- 

said, shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  Court  aforesaid  immediately  after 
the  execution  thereof,  under  your  seals,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement.  And.  have  there 
then  this  writ.  ■     • 

Witness,  Ssc,  • 


No.  4. 

Writ  op  Venditioni  Exponas. 

^Heading  c»  in  Form  1.] 

Victoria,  by  the  grace  of  GKxi,  &c. 

To  the  sheriff  of  greeting : 

Vhereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and 
chattels  oi'CD,  \here  recite  the  fieri  facias  to  the  end],   .And  on  the 
day  of  you  returned  to  us  in  fhe  Division  of  our  High 

C!ourt  of  Justice  aforesaid,  that  bv  virtue  of  the  said  writ  to  you  direct^ 
you  had  taken  goods  and  chattels  of  the  said  CD,  to  the  value  of  the 
monev  and  interest  aforesaid,  which  said  goods  and  chattels  remained  in 
your  hands  unsold  for  want  of  buyers.  Therefore,  we  being  desirous  that 
the  said  A,B,  should  be  satisfied  nis  money  and  interest  aforesaid,  command 
you  that  you  ex  poser  to  sale  and  sell,  or  cause  to  be  sold,  the  goods  and 
diattels  of  the  said  CD,,  by  you  in  form  aforesaid  taken,  and  every  part 
thereof,  for  the  best  price  that. can  be  gotten  for  the.  same,  and  have  the 
money  arising  from  such  sale  before  us  in  our  said  Court  of  Justice,  imme- 
diately after  the  execution  hereof,  to  be  paid  to  the  said  A,B,  And  have 
there  then  this  writ. 

Witness,  &c.  ' 

,.  '  No.  5. 

Wbit  op  Fibbi  Facias  db  Bonis  Ecclesiasticis. 
[^Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c. 
To  the  Right  Reverend  Father  in  God  [John"]  by  Divine  permission  Lord 
Bishop  of  greeting :  We  command  you,  that  of  tne  ecclesiastical 

goods  of  CD,,  clerk  in  your  diocese,  you  cause  to  be  made  £  which 

liitely  before  us  in  our  High  Court  of  Justice  in  a  certain  action  lor  certain 
actions,  as  the  case  may  he']  wherein  A.B,  is  plaintiff  and  CD,  is  defendant 

*  The  date  of  the  certificate  of  taxation.    The  writ  must  beso  moulded  a^  to 
follow  the  subBtance  of  the  jadgment  or  order. 
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A.D.  1883.      ^or  in  a  certain  matter  there  depending,  intituled  "  In  the  matter  of  E,F." 

as  the  case  may  be],  by  a  judgment  [or  order,  as  the  case  may  5c]  of  our 

said  Court  bea^ng  date  the           day  of  was  adjudged  [or  ordered, 

05  the  case  may,  (e]  to  be  paid  by  the  said  CD,  to  the  said  A.B,^  together 
with  interest  on  the  said  sum  of  at  the  rate  of  £  per  centum 

per  annum,  from  the            day  of  and  have  that  money,  together 

with  such  interest  as  aforesaid,  before  us  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A*B^  for  that  our 
sheriflf  of           returned  to  us  in  our  said  Court  on  [or  "  at  a  day 

now  past "]  that  the  said  C7.Z>.  had  not  any  goods  or  chattels  or  any  lay 
fee  in  his  l^iliwick  whereof  he  could  cause  to  be  made  the  said  £ 
and  interest  aforesaid  or  any  part  thereof,  and  that  the  said  CD,  was  a 
beneficed  clerk  (to  wit)  rector  of  rectory  \(yr  vicar  of  the  vicarage]  and 
parish  church  of  in  the  said  sheriff's  county,  and  within  your  diocese 
\as  in  the  return].  And  in  what  manner,  &c  And  have  you  there  then 
this  writ 
Witness,  &c.  ' 

No.  6. 
Writ  op  Fiebi  Facias  to  the  Archbishop  db  Bonis  Eoclbsiasticib 

DURING  THE  VACANCY  OF   A  BiSHOP'S  SbE. 

Victoria,  by  the  grace  of  GKxi,  &c.  To  the  Right  Reverend  Father  in 
God  [Jo^n]  by  5^^^^®  Providence  Lord  Arcnbishop  of  Canterbury, 
Primate  of  all  England  and  Metropolitan,-  greeting :  We  command  you, 
that  of  the  ecclesiastical  goods  of  C.D,,  clerk  in  the  diocese  of  which 

is  within  the  province  of  Canterbury,  as  ordinary  of  that  church,  the 
episcopal  see  of  now  being  vacant,  you  cause  to  be  made  [&c., 

condtuie  as  in  the  preceding  form]. 


No.  7. 

Writ  of  Sequestbari  Facias  de  Bonis  Ecclbsiasticis.- 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  To  the  Right  Reverend  Father  in 
God  \John\  by  Divine  permission  Lord  Bishop  of  greeting :  Whereas 

we  lately  commanded  our  sheriff  of  that  he  should  omit  not  by 

reason  of  any  liberty  of  his  county,  but  that  he  should  enter  the  same,  and 
Cause  [to  Tt)e  made,  ?/a/'fer  the  return  to  a  fieri  fcudas^  or  delivered,  if  after 
the  return  to  an  elegit^  <fcc.,  and  in  either  case  recite  the  former  ivrit"].  And 
whereuiK)n  our  said  sheriff  of  on  [or  "  at  a  day  past "]  returned 

to  us  in  the  Division  of  our  said  Court  of  Justice,  that  the  said  CD. 

was  a  beneficed  clerk ;  that  is  to  say,  rector  of  the  rectory  [or  vicar  of  the 
vicarage]  and  parish  church  of  in  the  county  of  ,  and  within 

your  diocese,  and  that  he  had  not  any  goods  or  chattels,  or  any  lay  fee  in 
his  bailiwick  [here  follow  the  words  of  the  sheriff's  return"].  Therefore  we 
command  you  that  you  enter  into  the  said  rectory  [or  vicarage]  and  parish 
church  of  ,  and  take  and  sequester  the  same  into  your  possession, 

and  that  you  hold  the  same  in  your  possession  until  you  shall  have  levied 
the  said  £  and  interest  aforesaid,  of  the  rents,  tithes,  rentcharges  in 

lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof,  and 
other  ecclesiastical  goods  in  your  diocese  of  and  belonging  to  the  said 
rectory  [or  vicarage]  and  parish  church  of  and  to  the  said  CD,  as 

rector  [or  vicar]  thereof  to  be  rendered  to  the  said  A,B,  And  in  what 
manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &c. 
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Wbit  of  Possession, 
[_E€ading  cu  in  Form  1,] 

Victoria,  by.  the  grace  of  God,  &c.    To  the  sheriff  of  greeting: 

Whereas  lately  in  our  High  Court  of  Justice,  by  a  jutonent  of  the 
Division  of  the  same  Court  [-4.^.  jecover^j  or  iE,F,  was  ordered  to       ' 
deliver  to  -^.^.Tpossession  of  all  that.  with  the  appurtenances  in 

your  bailiwick :  Thereforci  we  command  you  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,'  but  that  you  enter  the  same,  and.  without 
delay  you  cause  the  said  A.B.  to  have  possession  of  the  said  land  and 
premises  with  the  appurtenances.    And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &o.  ^ 

No.  9. 

•Writ  op  Possession  in  Admiraltt  Action. 

18    .    Iffere  piU  the  letter , and  number.']  • 

In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 

Between  AB.  Plaintiff, 

#  and 

The  Owners  of  the 
Victoria,  by  the  grace  of  (Jod,  &c     To  the  Marshal  of  the.  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice,  and  to  all 
and  singular  his  substitutes,  greeting :    Whereas  in  an  action  of  possession 
commenced  in  our  swd  High  Court  on  behalf  of       •   against  the  or 

Vessel  .called  the  ,  her  tackle,  apparel  and  fumitmre  [and  against 

.intervening],  the  Judge  has  ordered  possession  of  the  said  or 

vessel  to  be  delivered  up  to  the  said         .  or  to  his  lawful  attorney  for  his 
use.     We  therefore  hereby  command  you  to  release  the  said  vessel,  her 
tackle,  apparel    and    furniture,  from  the  arrest  made  by  virtue  of  our 
warrant  in  that  behalf,  and  to  deliver  possession  thereof  to  the  said 
or  to  his  lawful  attorney  for  his  use. 

Witness,  &c. 
Writ  of  possession. 

Taken  out  by  •  (Seal.) 

No.  10.       .  ^ 

Wmt  of  Deuvebt. 
IHeading  as  in  Form  IJ 

Victoria,  by  the  grace  of  God,  &c.    To  the  sheriff  of  greeiing : 

We  command  you,  that  without  delay  you  cause  the  following  chattels, 
tiiat  is  to  say  [here  envmeraU  the  chattels  recovered  by  the  Judgment  or  order 
for  the  return  of  which  eocecutign  has  teen  ordered  to  issue]  to  be  returned  to 
A.B.,  which  the  said  A.B.  lately  in  our  High  Court  of  Justice  recovered 
against  CD.  [or  CD.  was  ordered  to  deliver  to  the  said  A.B.]  in  an  action 
in  the  Division  of  our  said  Court.*    And  we  further  command  you, 

that  if  the  said  chattels  cannot  be  found  in  your  bailiwick,  you  distrain  the 
said  CD.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  the 
said  CD.  nor  any  one  for  him,  do  lay  hands  on  the  same  until  the  said 
CD.  render  to  the  said  A.B.  the  said  chattels.! 

And  in  what  manner,  &c. 

And  have  yon  there  then.this  writ. 

Witness,  &c. 

2  H  • 
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The  like,  hut  instead  of  a  distress  untU  the  chcMd  is  returned^  commanding 
the  Sheriff  to  Uvy  on  de/endanfs  goods  the  assessed  value  of  it, 

{Proceed  as  in  the  preceding  from  untU  the*,  and  then  thus:"]  -And  we 
further  command  you,  thftt  if  the  said  chattels  cannot  be  found  in  your 
bailiwick,  of  the  goods  and  chattels  of  the  said  CD,  in  your  bailiwick  you 
cause  to  £    *      [the  assessed  value  of  the  chattels'].^    And  in  what 

manner,  &c,    ■ 

And  have  you  there  then  this  writ. 

Witness,  &c. 

[^  in  either  of  the  preceding  forms  it  is  unshed  to  include  damages^ 
costs,  and  interest,  proceed  to  the 'f  and  continue  thus :] 

And  we  further  command  you  that  of  the  goods  and  chattels  of  CD, 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of  £  [damages'}. 

And  also  interest  thereon  at  the  rate  of  £4  per  centum  per  annum,  from 
the  day  of  which  said  sum  of  money  and  interest  were  in  the 

said  action  by  the  judgment  therein  [or  by  order  oated  the  day  of 

adjndged  [or  ordered]  to  be  paid  by  the  said  CD,  to  A,B,,  together  with 
certain  costs  in  the  said  judgment  [or  order]  mentioned,  and  which  costs 
haye  been  taxed  and  allowed  by  one  of  the  tcudng  officers  of  our  said  Court 
at  the  siun  of  £  as  appears  by  thejcertificate  of  the  said  taxing  officer 

dated  the  .   day  of  .    And  that  of  the  goods  and  chattel  of  ihe 

said  CD,  in  your  l^iliwick  you  further  cause  to  be  made  the  said  sum  of 
£  [costs],  together  witii  interest  thereon  at  the  rate  of  £4  per  centum 

per  aimum  from  the  day  of  and  that  you  have  that  money 

and  interest  before  us  in  our  said  Coiurt  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A,£,  in  •  pursuance  of  the  said  judgment  [or 
order]. 

And  in  what  manner,  &c. 

And  have  you  there  this,  writ 

Witness,  Sco, 

No.  12.  •   • 

Wbit  of  Attachment. 
[Heading  as  in  Form  1.]     • 

Victoria,  by  the  grace  of  God,  &c.    To  the  Sheriff  of  greeting : 

We  coAunand  you  to  attach  CD,  so  as  to  have  him  before  us  in  the 
Division  of  our  High  Court  of  Justice  wheresoever  the  said  Court 
shall  then  be,  there  to  answer  to  us,  as  well  touching  a  contempt  which 
he  }^  is  alleged  hath  committed  against  us,  as  also  such  other  matters 
as  snail  be  then  and  there  laid  to  nis  charge,  and  further  to  perform  and 
abide  such  order  as  our  said  Court  shall  make  in  this  behalf,  and  hereof  fail 
not,  and  bring  this  writ  with  yoiL 
Witness,  &c. 


No.  13 

WaiT  OF  Sbqubstbation. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  To  [names  qf  not  less  than  four 
Commissioners']  greeting : 

Whereas  lately  in  the  .  Division  of  our  High  Court  of  Justice  in 
a. certain  action  there  depending,  wherein  A,B,  is  plaintiff  and  CD,  and 
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others  are  defendants  [pr^  in  a  certam  matter  then  depending,  intituled  "  In      -A..D.  1883. 
the  matto*  of  E.F,/*  w  the  case  may  he],  by  a  judgment  n>r  order,  as  the         "-" 
cose  may  he]  of.  our-  said  Court  made  in  the  said  action  \hT  matter],  and 
bearing  date  the           day  of  187  ,  it  was  ordered  that  the  aedd 

CD.  shoidd  [pay  into  Court  to  the  credit  of  Uie  said  action  the  sum  of 
£  or  as  the  case  may  he\.  Enow  ye,  therefore,  that  we,  in  confi- 
dence of  your  prtklenoe  and  fidelity,  have  given,  and  by  these  presents  do 
give  to  yoii,  or  any  three  or  two  of  you,  fim  power  and  authority  to  enter 
upon  all  the  messuage^,  lands,  tenements,  and  real  estate  whatsoever  of  the 
said  CD.,  and  to  coUect,  receive,  and  sequester  into  yo\ir  hands  not  only 
all  the  rents  and  profits  of  the  said  messuages,  lands,  tenements,  and  real 
estate,  but  also  all  his  goods,  chattels,  and  personid  estates  whatsoever ; 
and  therefore  we  command  you,  any  three  or  two  of  you,  that  you  do  at 
•certain  proper  and  convenient  days  and  hom^  go  toand^nt^uponall 
the  messuages,  lands,  tenements,  and  real  estates  of  the  sidd  C.D.,  and  that 
you  do  collect,  take,  and  get.  into  your  hands  not  only  the.  rents  and  profits 
of  his  said  real  estate,  but  also  all  his  goods,  chattels,  Imd  nelrsonal  estate, 
and  detain  and  keep  the  same  under  sequestration  in  your  hands  until  the 
said  CD.  shall  [pay  into  Coiurt  to  the  credtt  of  the  said  action  the  sum  of 
£  or  as  the  case  may  &e],  clear  his  contempt,  and  our  said  Court 
make  other  order  to  the  contrary. 
Witness,  &c.      *  


No.  14. 

DlSTBINOAB  AGAINST  EX-ShBRIFF. 

[Heading  as  inform  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  greeting : 

We  command  you  that  you  distrain  late  sheriff  of  your  county 

aforesaid,  by  all  his  land  and  chattels  in  your  bailiwick,  so  that  neither  ho 
nor  any  one  by  him  do  lay  hands  on  the  same  until  you  shall  have  another 
command  firom  us  in  that  behalf,  and  that  you  answer  to  us  for  the  issues 
of  the  same,  so  that  the  said  expose  for  sale  and  sell  or  cause  to  be 

sold  for  the  best  price  that  can  be  gotten  for  the  same,  those,  goods  and 
diattels  which  were  of  in  your  bailiwick,  to  the  value  of  £  *   *  a  the  amount 

the  sum  of  £  which  lately  before  us  in  our  Hi^  Court  of  of»"  or  "part 

Justice,  in  a  certain  action  wherein  plaintiff  and  defendant  ^f-** 

by  at  of  our  said  Court . bearing  date  the  day  of  t  "judgment" 

was  X  to  be  paid  by  the  said  .         to  the  said  and  of  9^  "order." 

the  sum  of  £  the  amount  at  .which  the  costs  in  the  said  f  {  "adjudged" 

mentioned  have  been  taxed  and  allowed,  and  of  interest  on  the  said  sum  of  or  "ordered." 
£       .    at  tlie  rate  of  *£4  per  centum  per  annum  from  the  day  of 

and  on  the  said  sum  of  £  at  the  same  rate  from  the 

day  of  which  goods  and  chattels  he  lately  took  by  virtue  of  our  ' 

writ,  and  which  remain  in  hi^  hands  for  want  of  buyers,  as  the  said  late 
sheriff  hath  lately  returned  to  us  in  our  said  Court.  And  have  the  money 
Arising  from  sudb  sale  before  us  in  our  said  Court  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said 

And  have  there,  then  this  writr 

Witness,'&c.  

This  writ  was  issued  by,  &c. 


The  defendant  is  a 


and  resides  at 


in  your  bailiwick. 


2  H  2 
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FiEBi  Facias  on  Jupomekt  bemoyed  sbOm  Lord  Matob'b  Cottbt. 

Iffeading  as  in  Form  1.] 
Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  greeting : 


Whereas  by  the  judgment  of  the  Mayor's  CJourt,  London,  it  has  been 
adjudged  that  the  said  recover  against '  the  said  '        the  sum  of 

£  [debt  and  costs], 

-^nd  whereas  this  judgment  has  been  removed  ijito  our  High  Court  of 
Justice,  and  has  become  of  the  same  effect  as  a  judgment  recovered  in  that 
Court: 

And  whereas  the  costs  attendant  on  the  removal  of  the  said  judgment 
were  on  the  [day  q^  removal]  day  of  ^         1^       taxed  and  aUowed 

at  £  \co§t  of  removal],  *  * 

llierefore  we  command  you,  that  of  the  goods  and  chattels  of  the  said 
in  your  bailiwick,  you  cause  to  be  made-  the  said  sums  of  £   - 
and  £•  '        with    interest  thereon  at  the  rate  .of  £4  per  centum   per 
annum  from  the  said  day  of  18       and  that  you  have  that 

money  and  interest  before  us  in  our  said  Court  immediately  after  the 
execution  hereof,  to  be  rendered'  to  thei  said  And  in  what  nuumer  &c 

And  have  then  tJiere  this  yfiii. 

Witness,  &c. 

Levy  £  and  £  for  costs  of  execution,  and  also  interest  on 

£  at  j^  per  centum -per  annum,  from  the  day  of  18    until 

payment :  besides  sheriff's  poundage^  officers'  fees,  costs  of  .levying,  and 
all  other  legal  incidental  expenses. 


This  writ  was  issued  by,  &c. 


The  defendant  is  a  and  resides  at  .  in  your  bailiwick. 


No.  16. 

CoitMissioN  OF  Appraisement  AND  Sale. 

[Heading  as  in  Farm  9.] 

Victoria,  by  the  grace  of  God,  &c.  To  the  Marshal  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  our  said  High  Court,  and  to  all  and 
singular  his  substitutes,  greetilig :    Whereas  in  an  action  of  com- 

menced in  our  said  High  Court  on  behalf  of  against  [and 

against     '       intervening],  the  Judge  has  order^  the  said  to  be 

appraised  and  sold.  We  therefore  hereby  authorise  and  command  you  to 
reduce  into  writing  an  inventory  of  the  said  and  having  chosen 

one  or  more  experienced  person  or  persons  to  swear  him  or  them  to 
appraise  the  same  according  to  the  true  value  thereof,  |md  upon  a 
certificate  of  such  value  having  been  reduced  into  writing,  to  caiise  the 
said  '  to  be  sold  by  public  auction  for  the  highest  price,  not  under 
the  appraised  value  thereof,  that  can  be  obtained  for  the  same.'  And  we 
further  command  you,  immediately  upon  the  sale  being  completed,  to  pay 
the  proceeds  arising  therefrom  into  the  Registry  of  the  said  Division,  and 
to  file  the  certificate  gf  appraisement  signS  by  you  and  the-  appraiser  or 
appraisers,  and  an  account  of  the  sale  signed  by  you,  together  with  this 
commission.  •       .      . 

•    Witness  &c. 

(Seal) 
Commission  of  Appraisement  and  .  Sale. 

Taken  out  by 
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FORMS  OP  SUBPCBNA,  ^. 


No.  1. 

SUBPCBNA  AD  TlSTIFIOAHDUM  (GeNEBAL  FoBM). 

18     .  [^Here  pt(t  the  letter  and  numberJ] 
In  the  High  Court  of  Justice. 
DivisioiL 
Between 

Plaintiff, 
and 

'   Defendant. 
•     Victoria,  by  the  grace  of  God,  &c.  to  {the  names  of  three  witnesses  may 
he  inserted]  greeting :  We  command  you  to  attend  Wore       '    at 
on  day  the  day  of  18    ,  at  the  hour  ot  in  the 

noon,  and  .80  from  day  to  da^  until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the  plaintiff  [or  defendant].     ' 
Witness,  &c 

.  No.  2. 

HaBSAB  OoBFUS  ad  TxSTIFIOANDnif. 

Iffeading  as  in  Form  1.] 

Victoria,  by  the  gr^  of  God,-  &e.,'to  the  [keeper  of  our  prison  at] 
We  command  you  that  you  bring  who  it  is  said  is  detained  in 

our  prison  under  your  custody  before  at  on  day 

the  day  of  at  the  hoiu*  of  in  the  .noon,,  and  so 

from  day  to  day  until  the  above  action  is  tried,  to  give  evidence  on 
behalf  of  the  said  And  that  immediately  after  the  said  shall 

have  so  given  his  evidence  you  safely  conduct  him  to  the  prison  from 
which  he  shall  have  been  brought. 
Witness,  &c. 
This  writ  was  issued,  &c. 


No.  3. 

SuBP(ENA  Duces  Tecum  (General  Fobm.) 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  to  [the  names  of  three  witnesses  may 
he  inserted]  greeting :  We  command  you  to  attend  before  at 

on  day  the  day  of  18  ,  at   the  hour  of  in    the 

noon,  uid  so  from  day  to  day  until  the  above  cause  is  tried. 
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A.D.  1883.      to  give  evidence  on  behalf  of  the  .and  also  to  bring  with  you  and 

produce  at  the  time  and  place  aforeeaid  \9pectfy  doewnents  to  he  produced]. 

•Witness,  &c. 

No.  4.^ 

SUBPOBNA  AD  TbSTIFICANDD^  AT  JisSIZBS. 

[Eeadmg  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses  may 
he  inserted]  greeting :  We  command  you  to  attend  before  our  justices 
assigned  to  taJce  the  assizes  in  and  for  the  county  of  to  be  holden  at 

on  day  the  day  of  18       at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said  assizes  until  . 

the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the 

Witness,  Ac. 

No.  5. 

Subpoena  Duces  Tecum  at  Assizes. 

\Beading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  {tJie  names  of  three  witnesses  may 
he  inserted]  greeting  :  We  command  you  to  attend  before  our  justices 
assigned  to  take  the  assizes  in  and  for  the  county  of  .  to  be  holden 
at  on  day  the  day  of  18    ,  at  the  hour  of       in* 

the  noon,  and  so  from  day  to  day  during  the  said  assizte  until 

the  above  cause  is  tried,  to  give  evidence  on  behsof  of  the  and  also 

to  bring  with  you  and  produce  at  the  time  and  place  aforesaid  [speedy 
documents  to  Se  prodtus&d]. 

Witness,  &c. 

No.  6. 

SUBPCEKA  AD  TeSTIFIOANDUM  AT  SITTINGS  OP  HlOH  COUBT. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  GKxl,  &c.,  to  [the  names  if  three  uriinesses  may 

he  inserted]  greeting :  We  command  you  to  attend  &t  the  sittings  of  the 

Division  of  our  High  Court  of  Justice,  for  to  be  holden  at 

on  day  the  day  of        .18    ,  at  the  hour  of     •      in 

the        *  noon,  ana  so  from  day  to  day  during  the  said^  sidings  until  the 

above  cause  is  tried,  to  give  evidence  on  hehaS  of  the 

Witness,  &c. 

No.  7. 

Subpoena  Duces  Tecum  at  Sittings  op  High  Court. 

[Heading  as  in  Form  1:] 

Victoria,  by  the  grace  of  God,  &c.,  to  [the  names  qf  three  untnesses  may 
he  inserted].    We  conmiand  you  to  attend  at  the  sitting  of  the 
Division  of  our  High  Qovat  of  Justice  for.  to  be  holden  at 

on  day  the  day  of  18    ,  at  the  hour  of  o'clock  in 

the  noon,  and  so  from  day  to  day  until  the  above  cause  is  tried,  to 

give  evidence  on  behalf  oi  the  and  also  to  bring  with  you  and  produce 

at  the  time  and  place  aforesaid  [spectfy  documents  to  he  produced]. 

Witness,  &c.  .. 
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.      .     ^  No.  8.  ^•^^3- 

WbIT  of  IkQT^XBT  fob  A8SE8SMEKT  OF  DAMAGES. 

[Heading  m  in  Form  1.] 

Victoria,  by  the  grace  of  God,  Ssc,  to  the  sherifif  6f  gre^f^ : 

Whereas  it  lias  been  adjudged  that  the  plaintiff  recover  against  the 
defendant  damages,  to  be  assemed. 

Therefore 'we  command  you,  that  by  the  oaths  of  twelve  good  and 
lawful  men  of  your,  bailiwick  you  inquire  what  damages  the  pudntiff  is 
entitled  to  recover  under  the  said  judgment,  and  that  forthwith  thereafter 
yoii  send  the  inquisition  which  you  shall  take  thereupon  to  our  said  Court, 
imder  your  seal,  and*  the  seals  of  those  by  whose  oaths  you.  take  the 
inqiHsitibn,  together  with  this  writ.  • 

Witness,  &c.  . 

This  writ  was  i^ed  by.  Sec. 


The  defendant    is  a  and  reside    at  in  your  bailliwick. 


No.  9. 

Cbrtiorabi  TO  County  CouBT. 

lEeadingi  as  in  Form  IJ 

Victoria,  by  the  grace  of  God,  &c.,  to  the  judge  of  the  County  Court 
holdenat  greeting: 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied  in  our 
C6urt  before  you  against  at  the  suit  of  command  you  that 

you  send  to  us  foi:thwith  in  the  Division  of  our  High  Court  of  Justice 

the  said  plaint,  with  all  things  touching  the  same,  as  fmly  and  entirely  as 
the  same  remain  in  our  said  Court  before  you,  by  whatsoever  names  the 
parties  may  be  called  therein,  together  with  this  writ,  that  we  may  further 
cause  to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be  dcoie. 

Witness,  &c. 

This  writ  was  issued  by,  &c. 


.  No.  10. 

Cebtiobabi  (Genebal). 
[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  CKxl,  &0b,  to  the  greeting : 

We,  willii^  for  certain  causes  to  be  certified  of  command  you 

that  you  send  to  us  in  outtHich  Court  of  Justice  on  the  day  oi 

the           aforesaid,  with   aU   things  touching   the    same,  as  fully  and 
entirely  as  they  remain  in             together  with  this  writ,  that  we  may 
further  cause  to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be 
done. 
Witness,  Ac.  

This  writ  was  issued  by,  &c. 
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A.D.  1883.  ■  XT     11      ' 
No.  11. 

PBOHIBinpK. 

[^Heading  as  in  Form  1.]  . 

^    Victori^  by  the  grace  of  Gkxi,  &c.,  to  the  [Judge  of  the  Coimty  Court 
holden  atj  and  to  [name  of  plaintiff]  of  ffleetiug : 

Whereas  we  have  been  given  to  understand  that  you  the  said ' 
have  [entered  a  plaint  against]  CD,  in  the  said  Court,  and  that  the  said 
Court  has  no  jurisdiction  in  the  said  [cause]  or.to  hear  and  determine  the 
said  [plaint]  by  reason  that  [state  fa^s  showing  want  of  judisdiction']. 

We  therefore  hereby  prohibit;  you  fh}m  further  proceeding  la  the  said 
[action]  in  the  said  Court.  ^  • 

Witness,  &c.  

This  writ  was  issued  by,  &c. 


No.  12.  . 

MiLKDAMUB. 

Victoria,  by  the  grace  of  God  &c.  to  of  greeting : 

Whereas.by  [herCy  recite  Act  of  Parliament  or  Charter,  if  the  act  required  to 
he  done  is  founded  on  either  one  or  the  other],,  and  whereas  we  have 
been  given  to  understand  and  be  informed  in  fhe  Queen's .  Bench  .Division 
of  our  High  Court  of  Justice  before  us  that  [insert  necessary  inducements 
and  averments].    And  you  the  said  were  then  and  there  required 

by    [insert  demand]  but   that  you    the    said  well    knowing   the 

premises,  but  not  regarding  your  duty  in  that  behilf  then  and  there 
wholly  neglected  and  refiSed  U>  [insert  refusal],  nor  have  you  or  any 
of  you  at   any  time  since  in  contempt  of  us  and  to   the  great 

damage   and   grievance  of  as  we  have   been  informed  from  their 

complaint  made  to  us.  Whereupon  we  being  willing  that  due  and 
speedy  justice  diould  be  done  in  the  premises  as- it  is  reasonable,  do 
command  you  the  said  Und   every   of  you,  firmly  enjoining   you 

[insert  command]  or  that  you  show  us  cause  to  the  contrary  theteof^ 
lest  by  your  delault  the  same*  complaint  should  be  repeated  to  us.  And 
how  you  have  executed  this  our  writ  make  known  to  us  in  our  said 
Court  forthwith  then  returning  to  us  this  our  said  writ,*  and  this  you 
are  not  to  omit. 

Witness,  John  Duke  Babon  Colebidgb,  the  day  of  in 

the  year  of  our  reign. 

By  the  Court   . 
(Signed)  Cockburn. 


No.  13. 

Commission  to  BxAMmc  Witnesses. 

[Heading  cm  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  of  and  of 

Conmiissioners  named  by  and  on  behalf  of  the  aZhd  to 

of        and        of        Conmiissioners  named  by  and  on  behalf  of  the 
greetyig  :   Know  ye  that  we  in  confidence  of  your  prudence  and  fidelity 
have  appointed  you  and  by  these  presents  give  you  power  and  authority 
to.  examine  on  interrogatories  and  vivd  voce  as  hereinafter 'mentioned 
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witnesses  on  behalf  of  the  said        .  and  respectively  at  before      A.D.  1883. 

you,  or  any  two  of  you,  so  that  one  Commissioner  only  on  each  side  be  

present  and  act  at  the  examination. — ^And  we  command  you  as  follows : 

1;  Both  the  said  and  the  said  shall  be  at  Hberty  to  examine 

on  interrogatories  and  vivd  voce  on  the  subject  matter  .thereof  or  arising 
out  of  the  answers  thereto,  such  witnesses  as  shall  be  produced  on  their 
behalf^  with  liberty  to  the  other  party  to  cross- examine  the  said  witnesses 
on  crdss-interrogatories  and  vivd  voce,  the  party  producing  any  witness 
for  examination  being  at  liberty  to  re-examine  him  vivd  voce;  and  all 
such  additional  vivd  voce  questions,  whether  on  examinntion,  cross-exami- 
nation, or  re-examination,  shall  be  reduced  into  writing,  and  with  the 
answers  thereto  shall  be  returned  with  the  said  Commission. 

2.  Not  less  than  days  'before  the  examination  of  any  witness  on 
behalf  of  either  of  the  said  parties,  notice  in  writing,  signed  by  any  one 
of  you,  the  Commissioners  of  the  party  on  whose  behalf  the  witness  is  to  be 
examined,  and  stating  the  time  and  place  of  the  intended  examination  and 
the  names  of  the  witnesses  to  be  examined,  shall  be',  given  to  the  Com- 
missioners of  the  other  party  by  delivering  the  notice  to  them,  or  by 
leaving  it  at  their  usual  place  of  abode  or  business,  afid  if  the  Com- 
missioners or  Commissioner  of  that  party  neglect  to  attcmd  pursuant  to  the 
notice,  then  one  of  you  the  Commissioners  of  the  party  on  whose  behalf 
the  notice  is  given,  shall  be  at  liberty  to  proceed  with  and  take  the 
examination  of  the  witness  or  witnessea  esD  jporte,  and  adjourn  any  meetii^g  • 
or  meetings,  or  continue  the  same  fixan  day  to  day  until  all  the  witnesses 
intended  to  be  examined  by  virtue  of  the  notice  Jiave  been  examined,  • 
without  giving  way  further  or  other  notice  of  the  subsequent  meeting  or 
meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross-examination,  or 
reexamination  producing  wiy  book,  docrmient,  letter,  paper,  or  writing,  •     • 
and  refusing  for  good  cause  to  be  stated  in  his  deposition  to  part  with  the 

original  thereof,  then  a  copy  thereof,  or  extract  therefrom,  certified  by  the 
Commissioners  or  Commissioner  present  and  acting  to  be  a  true  and  correct 
copy  or  extract,  shall-be  annexed  to  the  witness's  deposition. 

4.  Each  witness  to  be  examined'  under  this  Conmussion  shall  be  ex- 
amined on  oath,  affirmation,  or  otherwise  in  accordance  with  his  religion, 
by  or  before  the  Conmiissioners  or  Conmussioner  present  at  the  exami- 
nation. 

6.  If  any  one  or  more  of  the  witnesses  de  not  understand  the  English 
language  (the  interrogatories,  cros&-interrogatories,  and  vivd  voce  questions, 
if  any,  being  previously  translated  into  the  language  wilh  which  he  or 
they  is  or  are  conversant),  then  the  examination  shall  he  taken  in  English 
through  the  medium  of  an  interpreter  or  interpreters  to  be  nominated  by 
the  Commissioners  or  Commissioner  present  at  the  examination,  and  to  be 
previously  sworn  according  to  his  or  their  several,  religions  by  or  before 
the  said  Commissioners  or  Commissioner  truly  to  intefpet  the  questions  to 
bo  put  to  the  witness,  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission,  shall  be  sub- 
scribed by  the  witness  or  witnesses,  and  by  the  Commissioners  or  Commis-  * 
sioner  who  shall  have  taken  the  depositions.  .     . 

7.  The  interrogatories,  cross-interrogatories,  and  depositions,  together 
with  any  documents  referred  to  therein,  or  certified  copies  thereof  or 
extracts  therefrom,  shall  be  sent  to  the  Senior  Master  of  the  Supreme 
Court  of  Judicature  on  or  before  the  day  of  enclosed  in  a 
cover  under  the  seals  or  seal  of  the  Commissioners  or  Comniissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the  execution  hereof 
you  shall  severally  take  the  oath  hereon  indorsed  on  the  Holy  Evangelists, 
or  otherwise  in  such  other  manner  as  is  sanctioned  by  the  form  of  your 

•  several  religions  and  is  considered  by  you  respectively  to  be  binding  on 
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A.D..1883.      your  respective  consciences.    In  tiie  absence  of  any  other  Commissioner,  a 

Commissioner  may  himself  take  the  oath. 

And  we  give  you  or  any  one  of  you  authority  to  admisister  such  oath  to 
the  other  or  others  of  yon. 
Witness^  &c  ' 

This  writ  was  issued  by,  &C. 


Witnesses'  Oath. 


Tou  are  true  answer  to  make  to  all  such  questions  as  shall  be  asked  you, 
without  favolur  or  affection  to  either  party,  and  therein  you  shall  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help  you 
God.  

CoMiassiOFEBs'  Oath. 

You  [or  I]  shall,  according  to  the  best  of  yomr  [or  my]  skill  and  know- 
ledge, truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 
parties  i^  this  cause^  tike  the  examinations  and  depositions  of  all  and 
every  witness  and  witnesses  produced  and  examined  by  virtue  of  the  com- 
mission within  written.    So  help  you  [or  me]  God. 


Intebpbetbb's  Oa;th. 


Tou  shall  truly  and  faithfully,  and  without  pardality  to  any  or  either  of 
the  parties  in  this  cause,  and  to  the  best  of  your  ability,  interpret  and 
translate  the  oath  or  oaths,  afBrmation  or  affirmations,  which  he  shall 
administer  to,  and  all  and  every  the  qu^tions  which  shall  be  exhibited  or 
put  to,  all  and  every  witness  and  witnesses  produced  before  and  examined 
by  the  commissioners  named  in  th^  commission  within  written,  as  &r 
forth  as  you  are  directed  and  employed  by  the  said  conm[iissioners  to 
interpret  and  translafte  -the  same  out  of  the  English  into  the  language  of 
such  witness  or  witnesses,  and  also  in  like  manner  to  interpret  and  trans- 
late the  respective  depositions  taken  and  made  to  such  questions  out  of 
the  language  of  such  witnesi^  or  witnesses  into  the  English  language.  So 
help  you  God. 

Clerk's  Oath. 

Tou  shall  truly,  faithfully,  and  without  partiality  to  any  or  either  of 
the  parties  in  this  cause,  take,  write  down,  transcribe,  land  engross  all  and 
every  the  questions  which  shall  be  exhibited  or  put  to  all  and  every  wit- 
ness and  witnesses,  and  also  the  depositions  of  all  and*  every  witness  and 
witnesses  produced  before  and  examined  by  the  said  commissioners  named 
in  the  commission  within  written,  as  far  forth  as  you  are  directed  and. 
employed  by  the  commissioners  to  take,  write  down,  transcribe,  or  engross 
the  said  questions  and  depositions.    So  help  you  Qod, 


Direction  of  Interrogatories,  &c.,  when  returned  by  the  commisdoners:— 

The  Senior  Master  of  the  Supreme  Court  qf  Jxtdicatubb,  Botal 
Courts  of  Justice,  London. 
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No.   U.  A.ai883. 

Commission  to  ;Examine  Witnesses. 

18    [J7erej>u^  ^  2e^^an(2nu7n5er.] 
In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division.  •  * 

Between  A,B,^  Plaintiff, 

and  ' 

The  Owners  of  the 
Victoria,  by  the  grace  of  Gkki,  &c.  [s^ofe  ikx/tm  and  address  qf  examiner 
or  tommissioner  appointed],  ^ceetisxg:  Whereas,  in  an  action  8f  com- 

menced in  our  said  Hi^  Court  of  Justice  on  behalf  of  against 

[and  against  intervening],  the  Judge  has  ordered  a  commis- 

^on  to  be  issued  for  the  examination  of  witnesses  concerning  the  truth  of 
the  matters  at  issue  in  the.  said  cause :  We  therefore liereby  authorise 
you,  upon  the        .    day  of  18    at  in  the  •presence  of  the 

solicitors  in  the  said  action,  or  in  the  presence  of  their  or  either  of  their 
lawfuUyTappointed  substittites,  or  otherwise  notwithstanding  the  absence 
of  either  of  them,  to  swear  the  witnesses  who  shall  be  product  before  you 
for  examination  in  the  said  cause,  and  cause  them  to  be  examined,  and  . 
their  depositions  to  be  reduced  into  writing.  We  further  authorise  you  to 
adjourn  (if  necessary)  the  jsaid  examinations  from  time  to  time  and  from 
place  to  place,  as  you  may  find  expedient.  And  we  command  you,  upon 
the  examinations  being  completed,  to  transmit  the  depositions  and  the  whole 
proceedings  had  and  cbne  before  you,  together  with  this  commission,  to 
the  Registry  of  the  said  Division  of  our  said  Court. 
Witness,  &c. 

B^strar. 
Commission  to  examine 
Witness^ 
Taken  out  by 
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A.D.  1883. 


APPENDIX  K. 


In  the  High  Court  of  Justice. 
Divisioii. 
Between 


No.  1.    . 
Summons  (GENisBAL  Form). 

18  -[Here  ptU  the  letter  and  niimber,'] 


and 


Plaintiff, 


Defendant 

Let  all  parties  concerned  attend  the  Judge  [o9*  Master]  ^n  Chambeft 
on  day      the  day      of  18  at  o'clock    in 

the  noon,  on  the  hearing  of  an  application  on  the  pait  of 

Dated  the  day  of  18 

This  summons  was  taken  out  by  of  solicitor  for 

To  .  • 


Na   2. 

Order  (GenbrAl  Form). 

♦  Insert  name 
of  Judge  or- 
Master. 

IHeading  as  in  Form  1,"] 

♦Judge  [or  Master]  in  Chambers. 
Between 

Upon  hearing              and   upon  reodii^   the  aflSdavit  of 
the            day  of           18        and. 
It  is  ordered             and  that  the  costs  of  this  application  be 

"Dated  the           day  of           18 

• 

aied 


No.  3. 

Summons  for  Direotioks  puRSUAifrr  to  Order  XXX. 

{^Heading  as  in  Form  1.] 

Fill  in  a  date         Let  aU  the  parties  concerned  attend  [Master]  in  Chambers  aa 

not  less  tlian  day  the  day  of  18        at.  o'clock  in  tBe 

4  days  from       noon,  on  the  hearing  of  an  application  on  the  part  of  for  directions 

service  of  for  . 

summons.  •             [H^e  state  all  matters  or  proceedings  previous  to  trial  on  which  direc- 
tions are  required.'] 
Dated  the            day  of           18 
This  summnos  was  taken  out  by           solicitor  for 
To 

No.  4. 

Order  for  Directions  pursuant  to  Order  XXX. 

[^Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  it  is  ordered  as  follows : — 

1.  That  the  plaintiff  deliver  to  the  defendant  further  and  better  par- 
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ticulars  with  dates  and  items  of  his  claim,  and  that  unless  such  particulars      A.D.  1883. 

be  delivered  within*  days  from  the  data  of  this  order,  all  further  pro-  

ceedings  be  stayed  until  the  delivery  thereof. 

2.  That  the  pMntiflf  and  defendant  be  at  liberty  to  deliver  to  each 
other  interrogatories  in  writing,  and  that  the  said  parties  dorespectively 
answer  the  said  interrogatories  as  prescribed  by  Ordei  XXXI.,  rules  8 
and  26. 

3.  'YhsX  the  be  at  libefty  to  issue  a  commission  for  the  examina- 
tion of  witnesses  on  his  behalf  at  and  that  the  trial  of  the  action  be 
stayed  until  the  return  of '  the  said  commission,  the  usual  long  order  for 
the  said  commission  to  be  drawn  up,  and*  unless  agreed  upon  by  the  parties  • 
within  one  week,  to  be  settled  by  tne  Master. 

4.  That  the  action  be  tried  in  the  county  of  ♦     -  by  a  Judge. 

5.  That  either  party  be  at  liberty,  without  further  summons,  to  apply 
to  the  Master  herein  for. further  directions,  such  application  to  be  made 
upon  two  clear  days'  notice  to  be  served  upon  the  other  party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action. 

Dated  *  day  of         *  18 


No.  6. 
-     Obdeb  fob  Time. 
[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  pf  filed  the 

day  of  18        and 

It  is  ordered*  that  the  .   .     shall  have  time  and  that  the 

costs  of  this  application  be 

Dated  the  day  of  18 


No.  6. 

Obdeb  ukdbb  Obdeb  XIV.,  No.  1. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  'affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this  action 
or  the  amount  indorsed  on  the  writ,  with  interest,  if  any  [or  possession 
(A  the  land  in  the  indorsement  of  the  writ  described  as  ]  and  costs 

to  be  taxed,  and  that  the  costs  of  this  application  be 
Dated  the  day  of        .  18 


Na  7. 

Obdeb  uhdeb  Obdeb  XIV.,  No.  2. 

^Heading  as  in  Form  1.] 

Upon  hearing   *        and  upon  reading  the  affidavit  of  filed  the. 

day  of  18      and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this  action  by 
delivering  a  defence  within .  days  after  service  of  this  order,  and  that 

the  costs  of  this  application  be 

Dated  the  day  of         *  18 
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A.D.  1883.  .  No.  a 

Obdeb  undeb  Obdeb  XrV.,  Na  3. 
\Heading  as  inF(ma  1.] 

Upon  healing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     a^d^ 

It  is  ordered  that  if  the  defendant  pay  into  Goturt   within    a 

week  from  the  date  of  this  order  the  sum  of  £  he  he  at  liberty  to 

defend  this  action  by  delivering  a  defence  within  days  after  service 

of  this  order,  but  that  if  that  smn  be  not  so  paid  the  plainti£f  be  at  liberty 
to  sign  final  judgment  for  the  amonnt  indorsed  on  the  writ  of  .summons, 
with  interest,  if  any,  and  costs,  and  that  in  either  event  the  costs  of  this 
application  be  *     •  - 

Dated  the  •        day  of  18 


No.  9. 

Obdeb  tjiideb  Obdeb  XIV.,  No.  4* 

\Headvng  as  in  Form  1.} 

Upon  hearing        .   and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and* 

It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week  firom 
the  date  of  this  order  the  sum  of  £  .  ,  he  be -at  liberty  to  defend  this 
action  as  to  the  whole  of  the  plaintiff's  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid  the  plaintiff  be  at 
liberty  to  ugn  judgment  for  that  sum,  and  the  defendant  be  at  liberty  to 
defend  this  action  as  to  the  residue  of  the  plaintiff's  claim. 

And  it  is  ordered  that  in  either  event  tne  defence  be  deUTcered«wi^in 
days  after  service  of  this  order,  and  that  the  costs  of  this  applica- 
tion be  ... 
Dated  the           day  of           18 


No.  10.   • 

Obdeb  to  Ameiid. 

\_Eeading  cw  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  plaintiff  ))6  at  liberty  to  amend  the  writ  of 
summons  in  this  action  by  and  that  the  costs  of  this  applica- 

tion be 

Dated  tiie  day  of  18 


No.  11. 

Obdeb  fob  Pabticulabs  (Pabtiibbship).    .     • 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and 

It  is  ordered  that  the   .        furnish  the  witii  a  statement  in 

writing,  verified  by  affidavit,  setting  forth  the  names  of  the  persons  con- 
stituting the  members  or  co-partners  of  their  firm^  pursuant  to  the  rules  of 
the  Supreme  Court,  1883,  Older  XVL,  Rule  14,  and  that  the  costs  of  this 
applieation  be 

Dated  the  day  of  18 
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No.  12.  A.ai883. 

ObDSB  fob  PABTIOtTLABS  (GeNEBAL). 

[^Heading  08  in  Form  1.] 

Upon  hearisg  and  upon  reading  tHe  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an. account  . 

*  in  writing  of  the  particulars  of  the  plaintiff's  claim  in  this  action, 
and  that  unless  such  particulars  be  delivered  within  days  from  the 

date  of  this  order,  all  further  proceedings  be  stayed  until  the  ddiwry 
thereof,  and  that  tlie  costs' of  this  application  be 
Dated  the  day  of  18 


No.  13. 

Obdeb  fob  Pabtioulabs  (AcciDEin^  Case). 

•  {Heading^  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account  in 
writing  of  the  particulars  of  the  injuries  mentioned  in  the  statement  of 
.  claim,  together  with  the  time  and  place  of  the  accident,  and  the  particular 
acts  of  negligence  complained  of,  and  that  unless  such  particulars  be 
delivered  within  days  irom  the  date  of  this  order,  aU  further  pro- 

ceedings in  this  action  be  stayed  until  the  deliveiy  thereof,  and  that  tibe 
costs  of  this  application  be 

Dated- the  day  of  18 


No.  14. 

Obdeb  to  Disohabge  ob  Vabt  on  Applioation  bt  Thibd 
Pabtt. 

IHeading  cw  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  order  of  in  this  action  dated  the  day 

of  18    be  discharged  [or  varied  by  .        ],  and  that  the  costs  of 

this  appDcation  be 

Dated  the  day  of  18 


No.  15. 

Obdeb  to  Dismiss  fob  want  of  Pbobboutiok. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18      and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution,  dismissed  with 
costs,  to  be  taxed  and  paid  to  the  defendant  by  the  plaintiff,  and  that  tiie 
costs  of  this  application  be  . 

Dated  the  day  of  18 
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A.D.  1883.  No.'  16. 

Obdeb  fob  Delivkby  of  Iktsbboqatobibs. 

lEeading  as  in  Form  1.] 

Upon  heariDg  and  upon  reading  the  affidavit  of  filed  the 

day  of       *    18     and 
It  is  ordered  that  the  be  iEit  liberty  to  deliver  to  the  inter- 

*  rogatories  in  writing,  and  that  the  said  do  answer  the  interroga-  • 

tories  as  prescribed  by- Order  XXXI.,  Rules -8  and  26  of  the  Rules  of  the 
Supreme  Court,  and  that  the  costs  pf  this  application  he 
•      Dated  the  day  of  18       . 


No.  17. 
Obdbb  fob  Affidavit  as  to  Docuihsnts. 

{^Heading  cw  in  Form  1.] 
Upon  hearing 

It  is  ordered  that  the  do,  within  days  from  the  date  of  this 

order,  answer  on  affidavit  stating  what  doc^uments  are  or  have  been  in 
possession  or  power  relating  to  the  matters  in  question  in  this 
action,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


No.  18* 
'Obdbb  to  pboduob  Dooumbnts  fob  Ikspbotion. 
Iffeading  cw  in  Form  1  ]  • 

Upon  hearing  -         and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  do,  at  all  seasonable  times^  on  reasonable 

notice,  produce  at  [insert  place  qf  inspection'],  situate  at  the  follow-^ 

ing  documents,  namely  and  that  the  be  at  liberty  to  inspect' 

and  peruse  the  documents  so  produced,  and  to  take  copies  and  abstracts, 
thereof  and  extracts  therefrom,  at  expense,  and  that  in  the  meantime 

all  further  proceedings  be  'stayed,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  18  " 


*   No.  19.  ■       . 

Obdeb  fqb  Pboduotion  (Undebwbitebs). 
[Beading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18      and 

It  is  ordered  that  the  do  produce  and  show  to  the  upon  oath 

all  insurance  slips,  policies,  letters  of  instruction,  or  other  orders  for  effect- 
ing such  slips  or  policies,  or  relating  to  the  insurance  or  the  subject  matter 
of  the  insurance  on  the  ship  or  the  cargo  on  board  thereof,  or  the 

freight  thereby,  and  also  all  documents  relating  to  the  sailing  or  allied 
loss  of  the  said  ship  the  cargo  on  board  thereof  and  the  freight 

thereby,  and  all  letters  and  correspondence  with,  any  person  or  persons  in 
any  manner  relating  to  the  effecting  the  insurance  on  the  said  ship,  the 
cargo  on  board  thereof,  or  the  freight  thereby,  or  any  other  insurance  what- 
soever effected  on  the  said  ship,  or  the  cargo  on  board  thereof,  or  the  freight 
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thereby  on  the  voyage  insured  by,  or  relating^  to  the  policy  sued  upon  in      A.D.  1883. 
this  action,  ch*  any  other  policy  whatsoever  elected  on  the  said  ship,  or  the  "t— 

cargo  on  board  thereof,  or  the  freight  thereby  on  the  same  voyage.  Also 
all  correspondence  between  the  captain  or  agent  of  the  vessel  and  any 
other  person,  with  the  owner  or  any  person  or  persons,  previous  to  the  com- 
mencement of  or  during  the  voyage  upon  which  the  alleged  loss  happened. 
Also  all  protests,  surveys,  log-bool^B,  charter-parties,  tradesmen's  biUs  for 
repairs,  average  statements,  letters,  invoices,  bills  of  parcels,  bills  of  lading, 
manifests,  accounts,  accoimts-current,  accoimt-sales,  bills  of  exchange, 
receipts,  vouchers,  books,  documents,  correspondence  papers,  and  writir^ 
(whether  originals,  duplicates,  or'  copies  respectively),,  which  now  are  in 
the  custody,  possession,  or  power  6f  *the  hia  brokers,  solicitors,  or 

agents,  in  any  way  relating  or  referring  to  the  matters  in  question  in  this 
action,  with  Hberty  for  the  to  inspect  and  take  copies  of  or  extracts 

from  the  same  or  any  of  them«  and  that  in  the  meantime  all  further  pro- 
ceedings be  stayed,,  aaid  that  the  costs  of  this  application  be 
Dated  the  day  of  18    .  ' 


No.  20. 

Obdbb  fob  Sebviob  out  op  JUBISDIOnON. 

^Heading  cu  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of .         18    and 
It  is  ordeped  that  the  plaintiff  be  at  liberty  to  ■  issue  a  writ  for 

'  service  out  of  the  jurisdiction  against 

And  it  is  further  ordered  that  the  time  for  appearance  to  the  said  writ 
be  within  days  after  the  service  Uiereof,  cmd  that  the  costs  of  this 

application  be 

Dated  the  day  of  18 


No.  21. 

Obdbb  fob  Substitutbd  Bebvigb. 

lEeading  as  in  Fcrm  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a  copy  of  the 
writ  of  summona  in  this  action,  by  sending  the  jsame  by  a  prepaid  post 
letter  addressed  to  the  defendant  at  shall  oe  good  and  suffi- 

cient service  of  the  writ. 

Dated  the  day  of  18 


No.  22.  • 
Obdbb  fob  Bbnewal  of.  Wbit. 
[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of      •    filed  the 

^y  of  18     and 

It  is  ordered  tliat  the  writ  in  this  action  be  refiewed  for  six  months  from 
the  date  of  its  renewal,  pursuant  to  the  Rules  of  the  Supreme  Court,  Order 
Vm.;  Rulel. 

Dated  the  day  of  18 

2  I 
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• ' 

*  A.D.  1883.    •  No.  23. 

Obdeb  fob  lasuB  of  Notice  oLAiMiKa  Coktbibutiov. 

•  \_Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  .  filed  the 

.  day  of  18     and 

It  is  ordered  that  the  defendant  be  at  liberty  to  issue  a  notice 

claiming  over  against  pursuant  to  the  Kules  of  the  Supreme 

Court,  Order  XVI.,  Rule  48. 

Dated  the  day  of  18 


Na  24 
Obdiib  of  Refssbkob. 
Iffeadin^  as  in  Form  1.]. 

Upon  hearing  and  by  consent 

It  is  ordered  as  follows : 
.    1.  \State  matters  to  he  referred]  shall  be  referred  to  the  award  of  * 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and  amend- 
ing of  a  Judge  of  the  High  Court  of  Justice. 

.  3.  The  arbitrator  shall  make  and  publish  his  award  in  writing  of  and 
concerning  the  matters  referred,  ready  to  be  delivered  to  the  parties  in 
difference,  or  such  of  them  as  require  the  same  Tor  their  respective  personal 
representatives,  if  either  of  the  said  parties  die  'Wore  'the  making  of  the  , 
award)  on  or  before  the  next,  or  on  or  before  such  further  day  as ' 

the  arMtrator  may  from  time  to  time  appoint  and  signify  in  writing  dgned 
by  him  and  indorsed  on  this  order; 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the  award  so  to 
be  made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  reference  and  award  . 
shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  parties  to  this 
cause,  and  their  respective  witnesses,-  upon  oath  or  affirmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all  books,  deeds^  • 
papers,  and  writings  in  their  or  either  of  their  custody  or  power  relating  to 
the  matters  in  difference. 

'  8.  Neither  the  pl&intiff  nor  the  defendant  shaU  bring  or  prosecute  any 
action  against  the  arbitrator  of  or  concerning  the  matters  so  t<f  be  re- 
ferred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully  prevent  the . 
said  arbitrator  from  making  an  awsurd,  he  or  they  shall  pay  such  costs  to 
the  other  as  may  think  reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the  validity  of 
the  said  award,  or  moving  the  to  set  it  aside,  the  said  shall 
have  power  to  remit  the  matters  hereby  referred,  or  any  or  either  of  them, 
to  the  reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act,  or  dying  before  he  • 
has  made  his  award,  the  said. parties  may,  or  if  they  cannot  ^kgree,  tiie 
Ma<tter  may,  on  application  i>y  eitiier  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order 'of  the  CJourt  or  a  Judge,-  the  party 
or  parties  in  whose  favour  the  award  shall  be  made  shall  be  at  Uberty 
within  days  after  service  of  a  copy  of  the  award  on  the  solicitor  or 
agent  of  the  other  party,  to  sign  final  judgment  in  accordance  with  the 
award,  and  for  all  costs  that  he  or  they  may  be  entitied  to  under  this  order 
and  under  the  award,  together  with  the  costs  of  the  sud  judgment. 

Dated  the  day  of  18 
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No.  26.  A.ai883. 

ObDEB  fob  EXAIOKATION  OF  WITNESSES  BEFOBB  AbBITBATOB. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of*         filed  the 

day  of  18    and 

It  is  ordered  that  attend  hefore  the  arbitrator  herein,  on 

the  days  of  18     at  and  then  and  there  submit 

to  be  examined  on  oath  or  affirmation  on  behalf  of  the  touching  the 

matters  referred  to  the  said  arbitrator. 

Dated  the  day  of  18 


No.  26. 

Obdbb  fob  Examination  of  Witnessbs  and  Pboduction  qf 
Documents. 

^Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed 

day  of  18    and 

It  is  ordered  that  attend  before  the  arbitrator  herein  on  ^ 

the  da^  of  18     at  and  then  and  there 

'  submit  to  be  exammed  on  oath  or  affirmation  on  behalf  of  the 
touching  the  matteiji  referred  to  the  said  arbitrator. 
>     And  it  Lb  further  ordered  that  the  said  do  at  the  time  and  place 

aforesaid  produce  and  deliver  to  the  saul  arbitrator  the  papers,  documents, 
and  writings  hereafter  mentioned,  that  is  to  say  [speciff/  docwmertts  to  he 
produced]. 

Dated  the  day  of  18  • 


No.  27. 

Obdeb  Chaegino  Stock— Nisl 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18       whereby  it  appears 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the  contrary  bef9re 
on  ^y  the  •         day  of  18  at  o'clock' in 

the  forenoon,  the  defendant's  interest  in  the  so  standing  as  aforesaid 

sludl,  and  that  it  in  the  meantime  do  stand  charged  with  the  payment  of 
the  above-mentioned  amount  due  on  the  said  judgment. 
Dated  the  day  of  18 


No.  28. 

Obdbb  Ghabgino  Stock— Absolute. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of         '  filed  the 

d^y  of  18    and  an  order  nisi  made  herein  on.  the 

day  of  18    reciting  the  affidavit  of  whereby  it  appeared 

It  is  ordered  that  the  defendant's  interest  in  the  so  standing  as 

aforesaid  stand,  charged  with  the  payment  of  the  above-mentioned  amount 
due  on  the  said  jud^ent. 

Dated  the  day  of  18 

2x2. 
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A.D^883.  ,    jj^   gg 

CHABOiNa  Obdeb.— SoucrroB's  Oobts. 
{^Heading  as  in  Form  1.] 

*   Upon  bearing  and  upon  reading  thp  affidavit  of         ^led  the 

day  of  18    and 

It  is  ordered  that  the  said  the  solicitor  for  the  in-thls  action 

shall  have  a  charge  upon  for  his  costs,  charges,  and  expenses  of  and 

in  reference  to  this  action. 

Dated  the  day  of  18  *      . 


No.  30. 

Obdeb  to  Rbmove  Judgment  fboh  GoxnrrT  Coubt. 

18    [Sere  put  ihe  letter  a^qd  numher.'i 
In  the  High  Court  of  Justice. 

Division.  Y.     •  *      . 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of  holden  at 

wherein  plaintiff  and  defendant. 

Upon  reading  the  affidavit  of  filed  the  day  of  18 

and  and  the  certified  copy  of  the  judgment  in  the  pliunt  above-  - 

mentioned. 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  the  said  judgment 
from  the  above-named  County  Court  into  the  Divisicm  of  the  High 

Court  of  Justice  *  * 

Dated  tke  day  of  18 


No..  31. 
Obdib  fob  Abbest  (Capias)  undeb  Dbbtobs  Act.    • 
[Headed  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  file4  the 

day  of  18  and 

It  is  ordered  that  the  defendant  be  arrested  and  imnrisoned  for 

the  term  of  from  the  date  of  his  arrest,  including  the  day  of  such 

date,  unless  and  imtil  he  shall  sooner  deposy^  in  C^urt  the  sum  of 
£  or  give  to  the  plaintiff  a  bond  executed  by  him  and  two  sufficient 

sureties  in  the  penally  of  £  of  some  other  security  satis&ctory  to 

the  plaintiff,  that 

,   And  it  is  further  ordered  that  the  sheriff  of  do  within   one 

calendar  month  firom  the  date  hereof,  including  the  day  of -such  dAte,  and 
not  afterwards,  take  the  defendant  for  the  puirpose  aforesaid,  if  he  shaJl  be 
found  in  the  said  sheriffs  bailiwick. 

Dated  the  day  of  18 


No.  32. 

Obdeb  of  Refbbbrob  undeb  S.  .56  of  the  Supbehe  Coubt  of 
Judicatubb  Act,  1873. 

[Heading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of      *     18     and 
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It  is  ordered  that  the  following  question  arising  in  this  action,  naiftely,      A.D.  1883. 

be  refeVred  for  inqviiry  and  report  to  under  section  56  of  the  

Supreme  Court  of  Judicature  Act,  1873,  and  that  the  cost?  of  this  applica- 
tion be 

Dated  the       *    day  of  18 


No.  33. 

Ordeb  op  Rbfbbencb'undeb  S.  57  of  the  Supbbmb  Goubt  of 
judicatxtbb  act,  1873. 

Iffeading  as  in  Form  1.] 

'  Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  [state  whether  all  or  some^  amd  if  so  which^  of  the 
questions  are  to  be  Med]  in  this  action  be  tried  by  who  shall  have 

all  the  powers  as  to  certifying  and  amending  of  a  Judge  of  the  High  Court 
of  Justice^  ^and  shall  make  h£  report  of  and  concerning  the  matters  ordered 
to  be  tried  as  aforesaid  pursuant  to  the  statute  [or  ^duect  judgment  to  be 
entered  and  otherwise  deal  with  tiie  whole  action  pursuant  to  Order 
XXXVL,  Jlule  50]. 

And  it  is  further  ordered  that  the  said  referee  may,  if  he  think  fit, 
examine  the  parties  to  this  action,  and  their  respective  witnesses,  upon 
oath  or  affirmation,  and  that  the  said  parties  shall  produce  before  the  said 
referee  all  books,  deeds,  papers,  and  writings  in  uieir  or  either  of  their 
custody  or  power  .relatiog  to  the  matters  so  ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the  defendant  shall 
bring  or  prosecute  any  action  against  the  said  referee,  or  against  each  other ' 
of  or  concerning  the  matters  so  ordered  to  be  tried,  and  that  if  either  party 
by  affected  delay  or  otherwise  wilfully  prevent  the  said  referee  firom  making 
his  report,  he  or  they  shall  pay  such  costs  to  the  other  as  the  Court  or  a 
Judge  may  think  reasonable  and  just. 

And  it  is  further  ordered  that,  in  the  event  of  the  ssdd  referee  d^lining 
to  act,  or  dying  before  he  has  made  his  report,  the  said  parties  may,  oi*  if 
they  cannot  agree,  one  of  the  Judges  of  the  High  Court  may,  upon  applica- 
tion bv  either  partv,  appoint  a  new  referee. 

Ana  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


No.  34. 
•        •  • 

OfiDEB  OF  ReFBBEMCE    TO  MaSTBB. 

IHeading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  .18    and 

It  is  oidered  that  this  action  [or  the  matters  of  account  in  this  action, 
or  the  following  questions  in  this  action,  being  matters  of  account,  namely, 
stating  tJiem"]  oe  referred  to  the  certificate  of  the  Master,  with  all  the- 
powers  as  to  certifying  and  amending  of  a  Judge  of  the  High  Court  of  Justice, 
and  that  the  costs  of  the  and  of  the  reference  be  in  the  discretion  of 

the  Master,  aud  that  the  costs  of  this  application  be       ' 
Dated  the  day  of  18 
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A.D.  1883.  •  No.  36. 

OsDSB  FOB  Examination  of  Witnebsbs  bbfobb  Tbial. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidaiat  of  '  filed^the 

day  of  18     wad. 

It    is  ordered    that  *  a    witness    on  behalf  of  the  be 

examined  vivd  i)oce  (on  oath  or  affirmation)  before  the  Master  \pr  before 

Esquire,  special  Examiner],  the  solicitor  or  agent  giving  to 

the  solicitor  or  agent  notice  in  writing  of  the  time  and  pUoe 

where  the  examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination'  so  taken  be  filed  in  the 
Central  Office  of  the  Supreme  Court  of  Judicature,  and  that  an  office  copy 
ix  copies  thereof  may  be  read  and  given  in  evidence  on  the  trial  of  wis 
cause,  saving  all  just  exceptions,  without  any  further  proof  of  the  absence 
of  the  said  witness  than  the  affidavit  of  the  solicitor  or  agent  of  the 
as  to  his  belief  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


No.  36. 

Shobt  Obdeb  fob  IssuiB  OF  Commission  to  Examinb  Witnessbs. 

[Heading  as  in^Farm  1.]     • 

Upon  hearing  and  npon  residing  the  affidavit  of  ffled  the 

day  of  18      and 

It  is  oroered  that  the  bQ  at  liberty  to  issue  a  commission  for  Che 

tBxamination  of  witnesses  on  behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed  until  the 
return  of  the  scdd  commission,  the  usual  long  order  to  be  drawn  up,  and 
unless  agreed  upon  by  .the  parties  within  one  week,  to  be  settled  by  the 
Master  [or  as  the  case  may  &ej,  and  that  the  costs  of  this  applicaUon  be 
Dated  the  day  of  18 


No.  37. 

Long  Obdbb  fob  Commission  to  Examine  Witnesses. 

[Heading  as  in  Form  1.] 

Upon  hearing  '  and  upon  reading  the  affidavit  of     .       filed  the 

day  of      •     18     and      . 
It  is  ordered  as  follows :  • 

1.  A  commission  may  issue  directed  to  of  and  of 

commissioners  named  by  and  on  behalf  of  the  and  to  of 

and  commissioners  named  by  and  on  behalf  of  the  for 

the  examination  upon  interrogatories  and  vivd  voce  of  witnesses  on  behalf 
of  the  said  and  respectively  at       •     aforesaid  bc^re  'the  said 

commissioners,  or  any  two  of  them,  so  that  one  .commissioner  only  on 
each  side  be  present  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty  to  examine  npom 
interrogatories  and  vivd  voce  upon  the  subject,  matter  thereof  or  arising  out 
of  the  answers  thereto,  such  witnesses  as  may  be  produced  on  their  behalf^ 
with  liberty  to  the  other  party  to  cross-examine  the  said  witness  upon 
cross-intepogatories  and  vivd  voce^  the  party  i»x)ducing  the  witness  for 
examination  being  at  liberty  to  re-examine  him  vivd  vo<st ;  and  all  such 
additional  vivd  voce  questions,  whether  on  examination,  cro^-examination. 
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or  re-ezanunation,  shall  be  reduced  into  writing,  and,  with  the  answers      A.D.  1883. 
thereto,  returned  with  the  said  commission.  — — 

3.  Within  days  from'  the  date  of  this  order  the  solicitors  or  agents 
of  the  said  and  shSEtll  exchange  the  interrogatories  they 'pro- 
pose to  administer  to  their  respective  witnesses,  and  shall  also  withiii 

days  from  the  exchange  of  such  interrogatories,  exchange  copies, 
of  the  cross-interrogatories  intended  to  be  acuninistered  to  the  said 
witnesses. 

4.  days  previously  to  the  sendmg  out  of  the  said  commission,  the 
solicitor  of  the  said        -    shall  give  to  the  solicitor  of  the  said 

notice  in  writing  of  the  mail  *or  other  ^conveyance  by  which  the 
commission  is  to  be  sent  out. 

5.  days  previously  to  the  examination  of  any  witness  on  behalf  of 
the  said  or  respectively,  notice  in  writing  signed  by  any  one 
of  the  commissioners  of  the  party  on  whose  behalf  the  witness  is  to  be 
examined,  and  stating  the  time  and  place  of  the  intended  examination,  and 
the  names  of  the  witnesses  intended  to  be  examined,  shall  be  given  to  the 
commissioners  of  the  other  party  by  delivering  the  noUce  to  them  per- 
sonally, or  by  leaving  it  at  their  usual  place  of  abode  or  business,  and- if 
the  commissioners  of  that  party  neglect  to  attend  pursuant  to  the  notice, 
then  one.of  the  commissioners  of  the  party  on  whose  behalf  the  notice  is 
given  shall  be  at  liberty  to  proceed  with  and  take  the  examination  of  the 

.  witness  or  witnesses  ex  partey  and  adjourn  any  meeting  or  meetings,  or 
continue  the  same  from  q&j  to  day  imUl  aU  the  witnesses  intended  to  be 
examined  by  virtue  of  the  notice  have  been  examined,  without  giving 
any  further  or  other  notice  of  the  subsequent  meeting  or  meetmgs. 

6.  In  the  event  of  any  ^witness  on  his  examination,  cross-examination,  or 
re-examination^  producing  any  book,  document,  letter,  paper,  or  writing, 
and  refusing,  for  cood  cause  to  be  stated  in  his  deposition,  to  part  with  the  ' 
original  thereof,  men  a  copy  thereof,  or  extract  therefrom,  certified  by  the 
commissioners  or  commissioner  present  to  be  a  true  and  correct  copy  ox 
extracts,  shall  be  annexed  to  the  witness's  deposition. 

7.  Each  witness  to  be  examined  under  the  commission  shall  be  exa- 
mined on  oath,  affirmation,  or  otherwise  in  accordance  with  Ids  religion,  by 
or  before  the  said  commissioners  or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  English 
language  (the  interrogatories,  cross-interrogatories,  and  vivd  voce  questions, 
if  any,  being  previously  translated  into  the  language  with  which  he  or 
they  is  or  are  conversant),  then  the  examination  £all  be  taken  in  English  . 
through  the  medium  of  an  interpreter  or  interpreters,  to  be  nominated,  by 
{he  comnussioners  or  commissioner,  and  to  be  previously  sworn  according 
to  his  or  their  several  religions  by  or  before  the  said  commissiohers  or 
commissioner  truly  to  interpret  the  questions  to  be  put  to  the  witness  or 
witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtue  of  the  said  commis- 
sion shall  be  subscribed  by  the  witness  or  witnesses,  and  by  the  commis- 
sioners or  commissioner  who  shall  have  tfiken  such  depositions. 

10.  The  interrogatories,  cross-interrogatories,  and  depositions,  together 
with  any  documents  referred  to  therein,  or  certified  copies  thereof  or 
extracts  therefrom,  shall  be  sent  to  the  Senior  Master  of  the  Supreme 
Court  of  Judicature  on  or  before  the  day  of  or  such  furtner  or 
other  day  as  may  be  ordered,  enclosed  in  a  cover  imder  the  seal  or  seals  of 
the  said  commissioners  or  commissioner,  and  office  copies  thereof  may  be 
given  in  evidence  on  the  trial  of  this  action  by  and  on  behalf  of  the  said 

and  respectively,  saving  all  just  exceptions,  without  any. other 

proof  of  the  absence  from  this  coimtry  of  the  witn^  or  witnesses  therein 
named  than  an  affidavit  of  the  solicitor  .  or  agent  .  of  the  said 
•  or  respectively,  as  to  his  belief  of  the 
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AJ>.  IMS.  11.  The  tiiftl  of  this  canae  is  to  be  stayed  until  the  retam  of  the  aid 

— >  commisBioiL 

12.  The  costs  of  this  order,  sod  of  the  commission  to  be  issued  in  pm- 
siumbe  hereof^  mnd  of  the  interrogmtoriee,  cross-interrogatories,  and  de^ 
fions  to  be  taken  thereunder,  together  with  any  such  document,  copj,  or 
extract  as^foresaid,  and  oflBdal  copies  thereof^  and  all  other  ooets  inckkttal 
thento,  shall  be 

Dated  the  day  of  18 


No.  3a. 

ObOBB  FOS  fiXAMDfATIOH  OF  JaDGnST  DkBTOB. 

18    .    \RertTp^iheUiUrw^^imim\ 
In  the  High  Court  oi  Justice: 
Division. 
Between  Judgment  Dedito; 

1^ 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit^  of  filed  the 

day  Q&  18         and 

It  is  ordered  that  the  abore-named  judgment  debtor  attend  and  be 
orally  examined  as  to  whether  any  and  what  debts  are  owiiig  to  him, 
before  in  diambers,  at  such  time  and  place  as  he  may  appoint,  ind 

that  the  said  judgment  debtor  produce  his  boo^s  \pr  cis  mcuf  be  ordend] 
before  Uie  said  at  the  time  of  the  examination,  and  that  the  costs  d 

this  application  be 

Dated  the  day  of  18 


No.  39. 

Gabhishkb  Obokb  (Attaching  Debt). 

18    .    lEere  jnU  the  letter  and  nvmbff.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
Between  Judgment  CrediUx) 

and 

Judgment  Debtor, 
Garnishee. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18      and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the  above-named 
garnishee  to  the  above-named  juc&ment  debtor  be  attached  to  answer  a 
judgment  recovered  against  the  said  judgment  debtor  by  the  above-named 
judgment  creditor  in  tne  High  Court  of  Justice  on  the  day  of 

18      for  the  sum  of  ,  on  which  judgment  the  said  sum  of  £ 

remains  due  and  unpaid. 

And  it  is.  further  ordered  that  the  said  garnishee  attend  the  in 

Chambers  on  day  the  day  of  18       at  o'clock  in 

the  noon,  on  an  application  by  the  said  judgment  creditor,  that 

the  said  garnishee  pay  ^he  debt  due  from  him  to  the  said  judgment  debtor, 
or  80  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment. 
And  that  the  costs  of  this  application  be 
Dated  the  day  of  18 
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No.  40.  A.D^88a. 

Garnibheb  Obdbb  (Absolute).    • 

•  18    •    {Here  put  the  le^er  cmd  number.'] 
In  the  High  Court  of  Justice. 
DivisioiL 

in  Chambers. 
Between  Judgment  Creditor, 

*     and 

Judgment  Debtor, 
-    Qamishee. 
•  Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18      and       •   Whereby  it  was  ordered  that  all  debts 

owing  or  accruing  due  from  the  aboye*named  garnishee  to  the  above- 
named  judgment  <&btor  diould  be  attached  to  answer  a  jud^ient  recovered 
against  th^  said  judgment  debtor  by  the  above-named  judgment  creditor  ' 
in  the  High  Coi|rt  of  Justice  on  the  day  of  18  for  the 

sum  of  £         on  which  judgment  the   said  sum  of  £  remained 

due  and  unpaid. 

It  is  ordered  that  the  said  eamishee  do  forthwith  pay  the  said  judgment 
creditor  the  debt  due  from  him  to  the  said  judgment  debtor  (or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  ju^ment  debt),  and  that  in 
defieiult  thereof  execution  niay  issue  for  the  same,  imd  that  the  costs  of 
this  application  be 

Dated  the      .     day  of  18 


No.  41. 

Obdbb  on  Client's  Apfligation  to  Tax  Bolicttob's  Bill  of  Costs. 

18    .    [Here  put  the  letter  and  ntmberJ]  . 
In  the  High  Court  of  Justice- 
Division. 

in  Chambers. 

In  the  matter  of  ihe  taxation  of  costs,  and  in  the  matter  of 
gentlemab,  one  of  the  solicitors  of  the  Supreme  Court. 

It  is  ordered  that  the  bill  of  fee^  charses,  and  disbursements  delivered 
to  the  applicant  by  the  above-named  sdicitor  be  referred  to  the  taxing 
officer  to  be  taxed,  and  that  ^e  said  solicitor  give  credit  for  aU  sums  of 
money  by  him  received  of  or  on  account  of  the  applicant,  and  J^hat  he 
reAmd  what,  if  anything,  he  may  on  such  taxation  appear  to  have  been 
overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on  the 
taxation,  the  taxing  officer  tax  the  costs  of  the  reference,  and  certify  what 
shall  be  found  due  to  or  from  either  party  in  respect  of  the  bill  and  demand 
and  of  the  costs  of  the  reference,  to  be  charged  ^if  payable)  according  to 
the  event  of  .the  taxation,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor,  do  not  commence  or 
prosecute  any  cause  or  matter  touching  the  demand  pending  the  reference. 

And  it  is  mrther  ordered  that  upon  payment  by  the  applicant  of  what 
if  anything)  may  appear  to  be  due  to  the  said  solicitor,  tne  said  solicitor 
io  ^if  required)  deliver  up  to  the  applicant,  or  as  he  may  direct,  all  deeds, 
books,  papers,  and  writings  in  the  said  solicitor's  possession,  cystody,  or 
power,  belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 
•    Dated,  the  day  of  18 
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Order  ON  Solioitob*8  Application  to  tax  Bill  of  Ck)9rs. 

18    .    [Here  put  the  letter  and  nuniberJ] 
In  the  High  Court  of  Justice. 
Division. 

in  Chamhere. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of 
gentleman,  one  of  the  solicitors  of  the  Supreme  Court. 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and 

It  is  ordered  that  the  above-named  solicitor's  bill  of  fees,  charges,  and 
disbursements,  delivered  to  (hereinafter  called  the  said  cuent)  be 

referred  to  the  taxing  officer  £o  be  taxed,  and  that  the  said  solicitor  give 
credit  for  fill  sums  oi  money  by  him  received  from  or  on  account  of  the 
said  client,  and  that  he  refund  what,  if  anything,  he  may  on  such  taxation 
appear  to  have  been  overp^d. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs*  of  the 
reference  and  certify  what  shall  be  foimd  due  to  or  from  either  party  in 
respect  of  the  bill  and  demand  and  of  the  costs  of  the  reference,  to  be  paid 
according  to  the  event  of  the  taxation,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or 
prosecute  any  cause  or  matter  touching  the  demand  pending  the  reference. 
And  it  is  further  ordered  that  upon  payment  by  the  said  clieni  of  what 
Cii  anything)  may  appear  to  be  due  to  the  said  solicitor,  the  said  solicitor 
ao  (\f  required)  deliver  to  the  said  client,  or  as  he  may  direct,  all  deeds, 
books,  papers,  and  writings  in  the  said  solicitor's  possession,  custody,  or 
power,  belonging  to  the  said  client. 
And  it  is  ordered  that  the  costs  of  this  application  be    . 
Dated  the  day  of      .     18 


No.  43. 

Order  to  Tax  after  Action  brought, 

IHeading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

*  day  of  18     and 

It  is  (Axiered  that  the  plaintiff's  bill  of  costs,  charges,  and  disbursements 
delivered  to  the  defendant,  for  the  recovery  of  which  this  action  is  brought, 
be  referred  to  the  taxing  officer  to  be  taxed,  and  that  the  plaintiff  give 
credit  of  the  time  of  taxation  for  aU  sums  of  money  by  him  received  from 
or  on  account  of  the  defendant. 

And  it  is  f\irther  ordered  that  the  taxing  officer  tax  the  costs  of  the 
reference,  and  certify  what  upon  such  reference  shall  be  foimd  due  to  or 
torn  either  party  in  respect  of  the  bill  and  demand,  and  of  the  costs  of  the 
reference,  pursuant  to  tne  statute. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute  this  action 
touching  the  demand  pending  the  reference. 

And  it  is  farther  ordered  that  upon  payment  of  what  (if  anything)  may 
appear  to  be  due  to  the  plaintiff,  together  with  the  costs  of  this  action 
(which  are  to  be  Also  taxed  and  paid^,  all  further  proceec^ngs  therein  be 
stayed  and  that  the  costs  of  this  appucation  be 
Dated  the  day  of  18 
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.  No.44.     .  ■    ^"t^- 

Obdeb  to  tbt  Action  in  CouNiy  Court. 

[ffeadifig  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  tHe 

day  of  18    and 

It  is  ordered  that  this  action  be  tried  before  the  County  Court  of 
holden  at  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18       . 


No.  46. 

Obdeb  to  dtvB'SECUBiTY  ob  tbx  Action  in  County  Coubt, 

[Heading  as  in  Farm  1.] 

V^n  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18  -and 

It  is  ordered  that  imless  the  pliuntiff  within  give  full  security  for 

the  defendant's  costs  to  the  satis£Eu;tion  of  the  MasterTor  as  the  case  may 
-be"],  this  action  be  remitted  for  trial  before  the  County  Court  of  holden 

at  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18 


No.  46. 

Obdeb  fob  Examination  toucping  Means. 

18    .    [Here  put  the  letter  and  number  J] 
In  the  High  Court  of  Justice. 
Division. 

Master  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and 

It  is  ordered  that  the  above-named  do  attend  before  the  Master 

on  the  day  of  next,  at  in  the  noon,  to  be  examined 

upon  oath  touching  his  means  of  paying  the  judgment  debt,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  18 


No.  47. 

Obdeb  fob  Pathent  of  Judgment  Debt  by  Instalments. 

18    .    [Here  put  the  letter  and  number  J] 
In  the  High  Court  of  Justice. 
Division. 

Master  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  heikring  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and 

It  is  ordered  that  the  above-named  judgment  debtor  do  pay  to  the 
above-named  judgment  creditor  the  sum  of  together  with  interest 
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A.D.  1883-.      thereon  at  the  rate  of  £4  per  centum  per  annum  fix>m  the  day  <^ 

.  18    the  date  of  the  judgment,  and  also  £  the  costs  of.  this 

application,  in  manner  f(rilowing ;  namely  \here  describe  the  mode  in  wkieh 
the  payment  isdohe  made'],  .. 

Datedihe  day  of  18 


No.  48. 

Obdbb  for  Committal  of  Jupomxnt  Debtor. 

18    •    [Here  put  ihe  letter  and  number.'] 
In  the  High  Court  of  Justice^ 

Diyifiion.  '     .      • 

Judge  in  Chamber?. 
Between  .  Judgment  Creditor, 

and  • 

•Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of         *  filed  the 

day  of  18     and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for  de&ult  in 
payment  of  the  debt  hereinafter  mentioiied,  committed  to  priaon  for  the 
term  of  from  the  date  of  his  arrest,  including  the  day  of  such  daie, 

or  until  he  shall  pay  £  ,  being  the  amount  due  from  him  in  pursuance 

of  a  ju^pnent  [or  order]  of  the  High  Court  of  Justice  bearing  date  the 
cUiy  of  18     together  with  interest  thereon  at  £4  per  centum 

per  anmmi  from  the  aforesaid  date$-and  £1  6s.  Sd,  for  costs  of  this  order, 
and  sherifi^s  fees  for  the  execution  thereof. 

And  it  is  further  ordered  that  the  sheriff  take  the  said  debtor  for  the 
purpose  aforesaid.if  he  is  found  within  his  bailiwick. ' 
And  it  is  ordered  that  the  costs  vf  this  application  be 
Dated  the  day  of  18 


No.  49. 

Order  for  Committal  of  Judgment  Debtor  on  ^ok-patment  of 
Instalment. 

18    .    [Here  put  the  letter  and  number,] 
In  the  High  Court  of  Justice. 
Division. 

.  Judge  in  Chambers. 
Between  Judgment  Creditor, 

and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  above-named  judgment  debtor  be  for  default  in 
payment  of  £  being  the  amount  of  tlie  [first']  instalment  of  the 

judgment  debt  of  £  in  this  action  directed  to  be  paid  pursuant  to 

the  order  of  bearing  date  the  day  of        .18     committed  to 

prison  for  the  term  of  from  the  date  of  his  arrest,  including  the  day 

of  such  date,  or  until  he  shall  pay  the  said  instalment,  together  with  13s. 
4d,  the  costs  of  this  order,  and  sherifi^s  fees  for  the  execution  thereof.  And 
it  is  further  oMered  that  the  sheriff  of  take  the  said  debtor  for  the 

purpose  aforesaid,  if  he  is  found  in  his  bailiwick. 
And  it  is  ordered  that  the  costs  of  this  application  be 
.   Dated  the  day  of  lb 
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No.50:  A.D.  1863. 

Interpleader  Order,  No.  1. 

18    •    [Here  put  the  letter  and  number,'] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
Between  Plaintiff, 

and    •      '  . 

Defendant, 
And  between  Claimant, 

and 

Respondent. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     and 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be  brought    . 
against  the  above-named  [sheriff]  and  that  the  costs  of  this  applica- 

tion be 

Dated  t^  day  of  18        . 


Na  51.  • 

Interpleader  Order,  No.  2. 

.  18    .     [Here  puilihe  letter  and  numberJ] 
In  the  High  Court  of  Justice!  • 

Division. 

in  Chambers. 
Between  *  Phuntiff, 

and 

Defendant, 
and 

Claimant. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as  defendant  • 
in  this  action,  in  lieu  of  the  present  defendant,  and 'that  the  costs  of  this 
application  be 

Dated  the*         day  of  18 


No.  52. 

Interpleader  Order,  No.  3. 

18    .    lEere  put  the  l^ter  and  nwnberJ] 
In  the  High  Court  of  Justice. 
Division: 

in  Chambers. 
Between  Plaintiff 

and 

Defendant, 
And  between 

Claimant, 
and  the  said  execution  creditor,  and  the  sheriff  of 

Bespondents. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

'  day  of  18    and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  by  him. 
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A.D.  1883.      under  the  writ  of  fieri  facias  issued  therein,  and  pay  the  net  proceeds  of  the 
~*~~  sale,  after  deducting  the  expenses  thereof  into  Court  in  this  cause,  to 

abide  further  t)rder  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of  an  issue 
in  the  High  Court  of  Justice,  in  which  -the  said  claimant  shall  be  the 
plaintiff  and  the  said  execution  creditor  shall  be  the  defendant,  and  that 
the  question  to  be  tried  shall  be  whether  at  the  time  of  the  seizure  by  the 
sheriff  the  goods  seized  were  the  property  of  the  claimant  as  against  the 
execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  deliyered  by 
the  plaintiff  therein  within  from  this  date,  and  be  returned  by  the 

defendant  therein  within  days,  and  be  tried  at 

And  it  is  further  ordered  that  ihe  question  of  costs  and  all  further 
questions  be  reserved  until  the  trial  of  the  said  issue,  and  that  no  action 
snail  be  brought  against  the  said  sheriff  for  the  seizure  of  .the  said  goods. 
Dated  the  day  of  18 


No.  63. 
Intebpleadeb  Obdrb,  "So,  4. 

[Heading  as  in  Form  52.] 

Upon  hearing,.  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  into  Court  by  the 
said  claimant  within  from  this  date,  or  upon  his  giving  within  the 

same  time  secusity  to  the  satisfaction  of  the  Master  ||or  cm  ike  case  may  be] 
for  the  payment  of  the  same  amount  by  the  said  claunant  according  to  the 
directions  of  any  order  to  be  made  herein,  and  upon  payment  to  the  above- 
named  sheriff  of  the  possession  money  from  this  date,  the  said  dieriff  do 
withdraw  from  the  possession  of  the  goods  seized  by  him  under  the  writ  of 
fieri  facias  herein. 

And  it  is  further  ordered  that  unless  sack  payment  be  made  or  security 
given  within  the  time  aforesaid,  the  said  sheriff  proceed  to  sell  the  said  goods, 
and  pay  the  proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and 
the  possession  money  firom  this  date,  into  Court  in  the  cause,  to  abide 
further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of  18 


No.  64, 

Intebpleadeb  Obdeb,  No.  5. 

[Heading  as  in  Form  52.] 


Upon  hearing,  &g. 

It  is  ordered  tiiat  upon  payment  of  the  sum  of  £  into  Court'By  the 
said  claimant,  or  upon  his  giving  security  to  the  satisfaction  of  the  Master 
[or  as  the  case  may  5e]  for  the  payment  of  the  same  amo\mt  by  the 
claimant  according  to  the  directions  of  any  order  to  be  made  herein,  the 
above-named  sheriff  withdraw  from  the  possession  of  the  goods  seized  by 
him  under  the  writ  of  fieri  facias  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  imtil  such  payment 
made  or  security  given,  the  sheriff  continue  in  possession  of  the  goods, 
and  the  claimant  pay  possession  money  for  the  time  he  so  continues,  unless 
the  claimant  desire  the  goods  to  be.  sold  by  the  sheriff,  in  which  case  the 
sheriff  is  to  sell  them  and  pay  the  proceeds  of  the  sale,  after  deducting  the 
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expenses  thereof  and  the  possession  money  from  this  date,  into  Cjpurt  in      A.D«  1883. 
the  cause,  to  abide  further  order  herein.  — 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  IS  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of '  18 


No.  56.  . 

Interpleader  Order,  No.  6. 
[^Beading  as  in  Form  52.] 

The  claimant  and  the  execution  creditor  having  requested  and  consented 
that  the  merits  of  the  claim  made  by  the  claimant  be  disposed  of  and 
determined   in  a  summary-  manner,  now  upon  hearing  and  upon 

reading  the  affidavit  of.  filed  the  day  of  18    and 

It  is  ordered  that 

And  that  the  <x)6t8  of  the  application  be 
Bated  day  of  18     " 


No.  56. 

Interpleader  Order,  No.  7. 

{^Heading  as  in  Form  52.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of         •  18    and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell  enough  of  the 
goods  seized  imder  the  writ  of  fieri  &cias  issued  in  this  action  to  satisfy  the  • 
expenses  of  the  said  acde,  ihe  rent  (if  any)  due,  the  claim  of  the  claimant, 
and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said  sale  (after 
deducting  the  expenses  thereof,  and  rent  if  any),  the  said  sheriff  pay  to  the 
claimant  the  &moimt  of  his  said  claim,  and  to  the  execution  creditor  the 
amount  of  his  execution,  and  the  residue,  if  any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be  brought  against  the  said 
sheriff  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


No.  67.  . 

Order  DisMiBsura  Sxtmmonb  (oeneclai^v). 

[^Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    and  . 

It  is  ordered  that  the  application  of  be  dismissed*  with  costs,  to  be 

taxed  and  paid  by  the  '         to  the  (or^  and  that  the  costs  of  and 

occasioned  by  this  application  be  th^  's  in  any  event). 

Dated  the  day  of  18 
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A.D.  1883.  »  No!  58. 

^  SUHHOKB  FOB  EnTBY  OP  SaTIBFAOTION  ON  A  ReGISTEBED  BiLL  OF 

Sale. 
In  the  High  Court  of  Justice. 
In  the  matter  of  a  bill  of  sale  by  to  dated  the  day  "of 

18    and  registered  on  the  day  of  18 

Let  all  parties  concerned  attend  the  Registrar  of  Bills  of.  Sale  at  the 
Central  Omce,  Royal  Courts  of  Justice,  Lonf&n,  on  the  day  of 

18.   at  o'clock  in  the  noon,  on  the  hearing  of  an  application 

on  the  part  of  that  satis£EU)tion  be  entered  on  the  above-mentioned 

bill  of  aaJe. 

Dated  the  day  of  18 

This  summons  was  taken  out  by  of 

To 
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APPENDIX  L.  A.D.  1883. 


CHANCERY  DIVISION. 


No.  1. 
8wfnmon$  by  Chief  Clerk.  ' 

In  the  High  Court  of  Justice. 
Chanoery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A,B,^  late  of  in  the  county  of 

deceased. 

Or. 
Between  (7.2>.,  petitioner,  and   *        E,F.t  defendant. 

The  defendant  S.F.  [or  G.H,,  of,  Ac,"]  is  hereby  summoned  to  attend 
at  the  Chambers  of  Mr.  Justice  at  the  Royal  Courts  of  Justice, 

on  the  day  of  at  o'clock  in  the  noon,  to 

be  examined  [or  to  be  examined  as  a  witness]  on  the  part  of  the 
for  the  purpose  of  the  proceedings  directed  by  Mr.  Justice  to  be 

taken  before  me, . 

Dated  this  day  of  18 

XF. 

Chief  Clerk. 
This  summons  was  taken  out  by               of  in  the  county  of 

solicitors  for         

No.  2. 
Form  qfAdverHsement/or  Claimants  not  being  Creditors, 
Pursuant  to  a  judgment  [or  order]  of  the  Chancery  Division  of  the 
High  Court  of  Justice  made  in  [the  matter  of  the  estate  of  and  in] 

an  action  by  against  the  persons* claiming  to  be  next  of  kin 

to  [or  the  heir  of,  as  the  case  may  5e],  late  of  in  the  county 

of  who  died  in  or  about  the  month   of  are  by  their 

solicitors,  on  or  before  the  day  of  to  come  in  and  prove 

their  claims  at  the  Chambers  of  Mr.  Justice  at  the  Royal  Courts 

of  Justice,  or  in  de&ult  thereof  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  judgment  [or  order].    The  day  of  at 

o'clock  in  the  noon,  at  the  said  Chambers,  is  appointed  for 

bearing  and  adjudicating  upon  the  claims. 
Pated  the  day  of  18 

A.B„     . 
Chief  aerk. 

No.  3. 
Form  of  Advertisement  for  Creditors. 
Pursuant  to  a  judgment  [or  an  order]  of  the  Chancery  Division  of  the 
High  Court  of  Justice  made  in  [the  matter  of  the  estate  of  A.B,y  and  in] 

2  K 
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A.D.  1883.      an  action  8.  against  P.,  the  creditors  of  A^.,  late  oi  in  the  county 

of  who  died  in  or  about  the  month  of  18      are  on  or  before 

the  day  of  18    to  send  by  post,  prepaid,  to  E.F^  of 

the  soUcitor  of  the  Defendant  CD,,  the  executor  [or  administrator]  of  the 
deceased  [or  as  may  he  directed],  their  Christian  and  surname,  addresses 
and  descriptions,  the  full  particidars  of  their  claims,  a  statement  of  their 
accounts,  and  the  nature  of  the  securities  (if  any)  held  by  them,  or  in 
default  thereof^  they  will  be  peremptorily  excluded  from  the  benefit  of  the 
said  judgment  \<>r  order].  Every  creditor  holding  any  security  is  to 
produce  the  same  before  Mr.  Justice  at  his  Chambers,  the  Boyal 

Courts  of  Justice,  London,  on  the  day  of  18      at 

o'clock  in  the  noon,  being  the  time  appointed  for  adjudication  on  - 

the  claims. 

Dated  this  day  of  18 

Q,H,, 
Chief  aerk. 

No.  4. 

Notice  to  Creditor  to  produce  Documents, 

{Short  Title.) 

You  are  hereby  required  to  produce  in  support  of  the  claim  sent  in  by 
you  against  the  estate  of  A,B.,  deceased  [describe  the  document  required  to 
he  produced],  before  Mr.  Justice  at  his  Chambers  at  the  Royal 

Courts  of  Justice,  London,  on  the  day  of  18      at 

o'clock  in  the  noon. 

Dated  this  day  of  18 

GJR,,  of,  die,,  solicitor  for  plaintiff  lor  defendant,  or  as  the  case  may 


he\ 


To  Mr.  8.T. 


No.  5. 

Affidavit  of  Executor  or  Administrator  as  to  Claims  qf  Creditors, 

In  the  High  Court  of  Justice. 
Clmncery  Division. 
Mr.  Justice 

(TitU,) 

We,  CD,,  of,  <fec.,  the  above-named  plaintiff  [or  defendant,  or  as  may 
he\,  the  executor  [or  administrator]  of  A,B,,  late  of  in  the  county 

of  deceased,  and  E,F,,  of,  dsc,  solicitor,  severally  make  oath  and 

say  as  follows : 

I,  the  said  E.F,,  for  myself  say  as  follows : 

1.  I  have  in  the  paber  writing  now  produced  and  shown  to  me,  and 
marked  A.,  set  forth  a  list  of  all  the  claims  the  particulars  of  which  have 
been  sent  in  to  me  by  persons  claiming  to  be  creditors  of  the  said  A,B,^ 
deceased,  pursuant  to  the  advertisement  issued  in  that  behalf^  dated  the 

day  of  18 

And  I,  the  said  CJ),,  for  myself  say  as  follows : 

2.  I  have  examined  the  particulars  of  the  several  claims  mentioned  in 
the  paper  writing  now  produced  and  shown  to  me,  and  marked  A^  and 
I  have  compared  the  same  with  the  books,  aocoimts,  and  documents  of 
the  said  A,B,  [or  as  may  he,  and  state  any  other  inquiries  or  investig<Uions 
made],  in  order  to  ascertain,  so  for  as  I  am  able,  to  which  of  such  claims 
the  estate  of  the  said  A,B,  is  justly  liable. 

8.  From  such  examination  [and  state  any  other  reas(ms]  I  am  of  opinion 
and  verily  believe  that  the  estate  of  the  said  A,B,  is  justly  liable  to  the 
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amounts  &et  forth  in  the  sixth  column  of  the  first  part  of  the  said  paper 
writing  marked  A.,  and  to  the  best  of  mj  knowledge  and  belief  such 
several  amounts  are  justly  due  from  the  estate  of  the  said  A.B.y  and 
proper  to  be  allowed  to  the  respective  claimants  named  in  the  said 
schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A,B.  is  not  justly  liable 
to  the  claims  set  forth  in  the  second  part  of  the  said  paper  ^ting' 
marked  A.,  and  that  the  same  ought  not  to  be  allowed  without  proof  by 
the  respective  claimants  [oTj  I  am  not  able  to  state  whether  the  estate  of 
the  said  A.B,  is  justly  liable  to  the  claims  set  forth  in  the  second  part  of 
the  said  paper  writing  marked  A.,  or  whether  such  claims,  or  any  parts 
thereof,  are  proper  to  be  allowed  without  further  evidence]. 

5.  Except  as  nereinbefore  mentioned,  there  are  not,  to  the  best  of  my 
knowledge,  information,  and  belief  any  other  claims  against  the  estate  of 
the  said  A^. 

Sworn,  &c. 

No.  6. 

Exhibits  re/erred  to  in  Affidavit  No.  5. 

A. 

(Short  Title.) 

List  of  claims,  the  particulars  of  which  have  been  ^ent  in  to  E.F.,  the 
solicitor  of  the  plaintiff  [or  defendant,  or  cu  may  he],  hy  persons  claiming 
to  be  creditors  oiA,B.^  deceased,  pursuant  to  the  advertisement  issued  in 
that  behalf,  dated  the  day  of  18 

This  paper  writing,  marked  A.,  was  produced  and  shown  to  and 

is  the  same  as  is  referred  to  in  his  affidavit  sworn  before  me  this 
day  of  18 

W.B.,  &c. 

First  Part. — Claims  proper  to  be  allowed  without  further  evidence. 


A.D.  1883. 


Serial 
No. 

Kamea  of 
Claimants. 

Addresses  and 
Descriptions. 

Particulars 
of  Claim. 

Amount  claimed. 

Amount   prpper 
to  be  allowed. 

v 

£     8.     d. 

£     9.     </. 

Secx>nd  Part. — Claims  which  ought  to  be  proved  by  the  Claimants. 


Serial 
No. 

Names  of  Claimants. 

Addresses  and 
Descriptions. 

Particulars  of  Claim. 

Amount 
claimed. 

£    8.    d. 

2  K  2 
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A.D.  im.  No,  7. 

Notice  to  Creditor  of  AUotoanoe  of  Claim. 

(Short  Title,) 

The  claim  sent  in  by  you  against  the  estate  of  A.B,,  deceased,  has  been 
allowed  at  the  sum  of  £  with  interest  thereon  at  £  per  centum 

per  annum,  from  the  day  of  18       and  £  for  costs. 

[1/  part  only  aHowed,  add.  If  you  claim  to  have  a  larger  sum  allowed, 
you  are  hereby  required  to  prove  such  further  claim,  azid  you  are  to  file 
such  affidavit  as  you  may  be  advised  in  support  of  your  claim,  and  pre 
notice  thereof  to  me  on  or  before  the  oay  of  18        next,  and 

to  attend  by  your  solicitor  at  the  Chambers  of  Mr.  Justice  at  the 

Royal  Courts  of  Justice  on  day  of  18    at  o^clock  in 

the  noon,  being  the  time  a^^inted  for  adjudicating  on  the  claim. 

•     Dated  this  day  of  18 

G,B,f  of,  Sc  solicitor  for  the  plaintiff  [or  defendant,  or  as  may  hel 
To  Mr.  P  J?.    . 

No.  8. 
Notice  to  Creditor  to  prove  his  Claim, 
{Short  Tiile.) 
Ton  are  hereby  required  to  prove  the  claim  sent  in  by  yon  against  the 
estate  of  A^,,  deceased.     Tou  are  to  file  such  affidavit  as  you  may  be 
advised  fai  support  of  your  claim,  and  give  notice  thereof  to  me  on  or 
before  the  day  of  next,  and  to  attend  by  your  solicitor  at  the 

Chambers  of  Mr.  Justice  at  the  Royal  Courts  of  Justice  on  ihe 

day  of  18        at  o'clock,  in  the  iKwn,  being  the 

time  appointed  for  adjudicating  on  the  claim. 
Dated  this  day  of  18 

0,R,y  of,  <fic,  solicitor  for  the  plaintiff  [or  defendant,  or  as  may  le]. 
To  Mr.  8.T.  

No.  9. 

Notice  thai  Cheques  may  be  received. 

(Short  Title.} 

The  cheques  for  the  amounts  directed  to  be  paid  to  the  creditors  of  A.B^ 
deceased,  by  an  order  made  in  this  [matter  andj  action  dated  the  -  day 
of  18  may  be  received  at  the  Paymaster-Greneral's  office  on 

and  after  the  day  of  18 

G,B,,  of.dkc,  solicitor  for  the  plaintiff  [or  defendeni,  or  as  mmi  he]. 
To  Mr.  W.S  

No.  10. 
•    Certificate  of  Chif  Clerk. 
(TiOe.) 
In  pursuance  of  the  directions  given  to  me  by  Mr.  Justice 
I  hereby  certify  that  the  result  of  the  acbounts  and  inquiries  which  have 
been  taken  and  made  in  pursuance  of  the  judgment  [or  order]  in  this  cmme 
dated  the  day  of  is  as  follows : 

1.  The  defendants  the   executors    of  the   testator,  liave 

received  personal  estate  to  the  amount  of  £  and  they  have  pi^  or 

are  entitled  to  be  allowed  on  account  thereof  suras  to  the  aroouBt  of 
£  having  a  balance  due  from  [or  to]  them  of  £  on  that 

account. 
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The  particulars  of  the  above  receipts  and  payments  appear  in  the  account      A.D.  1883. 
marked  verified  by  the  affidavit  of  filed  on  the  day  of         — ^ 

and  which  account  is  to  be  filed  with  this  certificate,  except  that  in 
addition  to  the  sums  appearing  on  such  account  to  have  been  received,  the 
said  defendants  are  charged  with  the  following  sums  [state '  the  same  here 
or  in  a  schedule]^  and  except  that  I  have  disallowed  the  items  of  disburse- 
ment in  the  said  account  numbered  and 

.  [Or  tn  cases  where  a  transcript  has  been  made,"]  . 

The  defendants  have  brought  in    an  account  verified   by  the 

affidavit  of  filed  on  the  day  of  and  which  account  is 

marked  and  is  to  be  filed  with  this  certificate.    The  accoimt  has 

been  altered,  and  the  account  marked  and  which  is  also  to  be  filed 

with  this  certificate,  Lb  a  transcript  of  the  account  as  altered  and  passed. 

2.  The  debts  of  the  testator  wiuch  have  been  allowed,  are  set  forth  in  the  - 

schedule  hereto,  and  with  the  interest  thereon  and  costs  mentioned  tn 
the  schedule  are  due  to  the  persons  ther^  named,  and  amount  altogether 
to£ 

3.  The  funeral  expenses  of  the  testator  amount  to  .the  sum  of  £ 
which  I  have  sdlowed  the  said  executors  in  the  said  account  of  personal 
estate. 

4.  The  legacies  oven  by  the  testator  are  set  forth  in  the  schedule 
hereto,  and  with  the  interest  therein  mentioned  remain  due  to  the  persons 
therein  named,  and  amount  altogether  to  £ 

5.  The  outst^ding  personal  estate  of  the  testator  consists  of  the 
particulars  set  lorth  in  the  schedule  hereto. 

6.  The  real  estate  to  which  the  testator  was  entitled  consists  of  the 
particulars  set  forth  in  the  schedule  hereto. 

•  7.  The  defendants  have  received  rents  and  profits  of  the  testator^s  real 
estate,  &c.  [in  a  form  similar  to  that  provided  with  respect  to  the  personal 
estate], 

8.  The  incumbraiices  affecting  the  said  testator's  real  estate  are  specified 
in  the  schedule  hereto. 

9.  The  real  estates  of  the  testator  directed  to  be  sold  have  been  sold, 
and  the  purchase  moneys,  amofinting  altogether  to  £  have  been  paid 
into  Court. 

N.B. — The  above  numbers  are  to  correspond  with  the  numbers  in  the 

order  after  each  statement ;  the  evidence  produced  is  to  be 

stated  as  follows : — 

The  evidence  produced  on  this  account  [or  inquiry]  consists  of  the 

probate  of  the  testator's  will,  the  affidavit  of  A.B.  filed  and  paragraph 

numbered  of  the  affidavit  of  CD.,  filed. 


No.  11. 

Affidavit  verifying  Accounts  and  answering  usual  Inquiries  as  to  Becd  and 

Personal  Estate, 
In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(TUle,) 

We,  A.B,,  of,  cfec.,  CD.,  of,  <fcc,  E,F,,  of,  '&c.,  the 

above-named  defendants,  severally  make  oath  and  say  as  follows : 

1.  We  have  according  to  the  best  of  our  knowledge,  information,  and 
belief,  set  forth  in  Sch^ule  I.  hereto  a  full  account  and  inventory  of  the 
personal  estate  of  or  to  which  G,E,  the  testator  in  the  judgment 

[or  order]  dated  made  in  this  action  [or  matter]  named,  who  died  on 
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The  words  in 
italics  to  be 
inserted  only 
where  the 
direction  is 
to  take  an 
account  of 
personal  estate 
not  specifically 
bequeathed. 

This  should 
accord  with 
the  order 
directing  the 
account. 


This  should 
accord  with 
the  order 
directing  the 
account. 


the  day  of  was  possessed  or  entitled  at  tlie  time  of  his  death, 

and  not  by  him  specifically  bequeathed, 

2.  Save  what  is  set  forth  in  the  said  Schednle  I.,  and  what  ishy  the  said 
testator  specifically  bequeathed,  the  said  testator  was  not  to  the  best  of  our 
knowledge,  information,  or  belief,  at  the  time  of  his  death  possessed  of  or 
entitled  to  any  debt  or  sum  of  money  due  to  him  from  us  or  any  of  us  on 
any  accoimt  whatsoever,'  nor  to  any  leasehold  or  other  personal  estate 
whatsoever. 

3.  The  said  testator's  funeral  expenses  have  been  paid«  The  same 
cgnsifit  of  the  items  of  disbursement  numbered  uid  in  the 
account  hereinafter  referred  to  [or  \f  not  paid,  U  should  be  so  stated^  with 
the  amount  due  and  to  whom  due], 

4.  We  have  in  the  account  marked  A.,  now  produced  and  shown  to  ns, 
according  to  the  best  of  our  knowledge,  information,  and  belief^  set  forth  a 
full  account  of  the  personal  estate  of  the  said  testator,  not  by  him  spedfi^ 
colly  be^jteathedy  which  has  come  to  our  hands  or  to  the  hands  of  any  of 
us,  or  to  the  hands  of  any  person  or  persons  by  our  order,  or  the  order  of 
any  of  us,  or  for  our  use  or  the  use  of  any  of  us,  with  the  times  when,  the 
names  of  the  persons  from  whom,  and  on  what  account  the  same  has  been 
received,  and  also  a  like  account  of  the  disbursements,  allowances,  and 
payments  made  by  us  or  any  of  us  on  account  of  the  said  testator's  fimeral 
expenses,  debts,  and  personal  estate,  together  with  the  times  when  the 
names  of  the  persons  to  whom  and  the  purposes  for  which  the  same  were 
disbursed,  allowed,  or  paid. 

6.  And  we,  each  speaking  positively  for  himself  and  to  the  best  of  his 
knowledge  and  belief  as  to  other  persons,  further  say  that  except  as  appears 
in  the  said  account  marked  A.,  we  have  not,  nor  has  any  of  us,  nor  nave 
nor  has  any  other  person  or  persons  by  our  order  or  the  order  of  any  of  us, 
or  for  our  use  or  the  use  of  any  of  us,  possessed,  received^  or  got  in  any 
part  of  the  said  testator's  personal  estate,  nor  any  money  in  respect  thereof, 
and  that  the  said  accoimt  marked  A.  does  not  contain  any  item  of  dis- 
bursement, allowance,  or  payment,  other  than  such  as  has  actually  been- 
disbursedf  paid,  or  allowea  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief^  the  personal 
estate  of  the  said  testator,  now  outstanding  or  undisposed  of,  consists  of 
the  particulars  set  forth  in  Schedule  11.  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  IL,  there  is  not  to  our  know- 
ledge, information,  or  belief,  any  part  of  the  said  testator^s  personal  estate 
now  outstanding  or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge,  information,  and 
belief,  set  forth  in  Schedule  HL  hereto  the  particulars  of  all  the  real  estate 
which  the  said  G.H,  was  seised  of  or  entitled  to  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  schedule,  the  said  testator  was  not 
to  the  best  of  oiu*  knowledge,  information,  or  belief,  at  the  time  of  his 
death  seised  of  or  entitled  to  any  real  estate  whatsoever. 

10.  We  have,  according  to  the  best  of  our  knowledge,  information,  and 
belief,  set  forth  in  Schedule  IV.  hereto  the  particulars  of  all  the  incum- 
brances affecting  the  said  testator's  real  estate,  and  what  part  thereof  such 
incumbrances  respectively  affect. 

11.  We  have  in  the  account  marked  B.,  now  produced  and  shown  to  us, 
according  to  the  best  of  our  knowledge,  information,  and  belief  set  forth  a 
full  accoimt  o(  all  the  rents  and  profits  of  the  said  testator's  real  estate 
which  has  come  to  our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands 
of  any  person  or  persons  by  our  order,  or  the  order  of  any  of  us,  or  for  our 
use,  or  the  use  of  any  of  us,  and  the  times  when,  the  names  of  the  persons 
from  whom,  on  what  account,  in  respect  of  what  part  of  such  estate  the 
same  have  been  received,  and  the  times  when  the  same  became  due,  and 
also  a  like  account  of  the  disbursements,  allowances,  and  payments  made 
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by  usy  or  any  or  either  of  us,  in  respect  of  the  said  testator's  real  estate,  or      A.D.  1883. 

the  rents  and  profits  thereof,  and  the  times  when,  the  names  of  the  persons  

to  whom,  and  the  purposes  for  which,  the  same  were  made. 

12.  And  we,  eacn  speaking  positively  for  himself,  and  to  the  best  of  his 
knowledge  and  belief  as  to  other  persons,  further  say  that,  except  as 
appears  in  the  said  account  marked  B.,  we  have  not,  nor  has  any  of  us, 
nor  has  any  other  person  by  our  order,  or  the  order  of  any  of  us,  or  for  our 
use,  or  the  use  of  any  of  us,  possessed,  received,  or  got  in  any  rents  or 
profits  of  the  said  testator's  real  estate,  nor  any  money  in  respect  thereof 
and  that  the  said  account  marked  B.  does  not  contain  any  item  of  dis- 
bursement, {Mtyment,  or  allowance,  other  than  such  as  has  actually  been 
disbursed,  paid,  or  allowed,  as  above  stated. 


The  FntsT  Sohsdulb  above  referred  to. 

1.  £60  cash  in  the  house. 

2.  £100  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

3.  £1000  Consolidated  £3  per  cent,  annuities,  standing  in  the  testator's 
name. 

4.  £10  due  fix>m  John  James,  for  half-year's  rent  of  house  at  to 
Michaehnas  1882 

6.  £32  6«.  Sd.  balai)pe  remaining  due  from  John  Thomas  on  account  of 
half-year's  rent  of  farm  at  to  Michaelmas  1882. 

6.  £300,  a  debt  due  from  Samuel  Jones  on  a  bond,  with  interest  from 

at  per  cent. 

7.  A  leasehold  nouse  situate  at  held  under  a  lease  for  a  term  of 

which  will  expire  on  at  a  rent  of  £  a  year,  underlet 

to  James  Evans  for  a  term  which  will  expire  pn  at  a  rent  of  £50  a 

year. 

8.  £25,  half  a  year's  rent  due  from  the  sdd  James  Evans  to 

The  Seoond  Sohbdule  above  referred  to. 
[The  particulars  to  be  set  forth  in  the  same  manner  as  above.] 

The  Thibd  Sohxdule  above  referred  to. 
[To  contain  a  short  particular  of  the  real  estate.] 

The  FouBTH  Sohsdulb  above  referred  to. 

[To  contidn  a  short  particular  of  the  incumbrances,  and  shoeing  what 
{K^  of  the'above  real  estate  is  subject  to  each.] 


No.  12. 
Account  qfJ^enanal  Estate^  being  Account  A  rtferred  to  in  Form  No.  11. 

A. 
In  the  High  Court  of  Justice. 
Clumcery  Division. 
BCr.  Justice 

(TitU.) 

This  account,  marked  A,  was  produced  and  shown  to  A  P.,  CD.,  and 
E,F,^  and  is  the  account  referred  to  in  their  affidavit  sworn  this  day 

of  •  • 

Before  me  [to  he  signed  here  hy  commiesioner  or  officer  htfore  whom  the 
affidavit  is  stvom'}. 
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• ' 

• 

No.  of 
Item. 

Date  when 
receivecL 

*  Names  of  Penons  from 
whom  received. 

On  what  Acoooiit 
receired. 

AmoQBt 
receifei 

1 
2 
8 

4 

18 

•             •             •      . 
Erani  and  Go. .     .     . 

John  James     .     .     . 

Found  in  hoose. 

BalanoB  at  bankefs. 

Half-year's  dlTidend  on 
£2000  £3  per  cent 
annniUes  doe. 

Bond  debt  of  £800  and 
interest  4om 
to 

Bonddebtof  £800aQd 
interest  from 
to 

Half-year's  rent  of  lease- 
hold honse  dne 

£   i.  I 

• 

6 

6 

• 

Samuel  Jonea  .     . 
James  Evans   .     .     . 

7 

William  Williams .     . 

Produce  of  sale  of  the 
above-leasehold 
boose. 

DlBBU  USEMBMTS. 


No.  of 

Date  when 
paid  or 
allowed. 

Names  of  Persons  to  whom 

For  what  purpose  paid 

Amoent 

Item. 

paid  or  allowed. 

or  allowed. 

18 

£  <.  a. 

1 

James  Prioe     .     .     . 

Uhdertakei^s  bill   for 
fdneraL 

2 

8 

Messrs.  A.  &B.     .     . 
John  George    .     .     . 

Expenses  of  probate. 
A  debt  due  to  him  for 
medical  attendance. 

4 

James  Price    •     .     • 

Bond  debt  of  £1000, 
and  £25  for  interest 
thereon  from 
to 
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No.  13. 
Account  of  Rents  and  Profits^  being  the  Account  B  rrferred  to  in  No.  11. 

B. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 


(Title.) 


This  account,  marked  B,  was  produced  and  shown  to  A.B.,  CD.y  and 
E.F.i  and  is  the  account  referred  to  in  their  affidavit  sworn  this  day 

of  . 

Before  me  {ik>  he  signed  here  hy  commissioner  or  officer  htfore  whom 
affidavit  sworn]. 

Receipts. 


No;  of 

Item. 

Date 

when 

received. 

Names  of 
'Persons  from 
whom  received. 

On  what  Account  and  in 

respect  of  what  part  of 

the  Estate  received, 

and  when  dae. 

Amount 
received. 

1 
2 
8 

18 

John  James  .     .     . 
Thomas  James  .     . 
John  James .     •     . 

Half-year's  rent  for  fium 

in  parish  of 

due 
One  quarter-year's  rent 

of  house  at 

due 
Same  as  No.  1,  due 

£    s.    d. 

DiSBUBSEMBNTS. 


No.  of 
Item. 

Date  when 

Names  of 

For 

Amount  paid 

paid  or 

Persons  to  whom  paid 

what  purpose  paid 

or 

allowed. 

or  allowed. 

or  allowed. 

allowed. 

18 

£    i.    d. 

1 

Sun  Insurance  Office 

One  year's  insurance 
against  fire,  due 

2 

• 

ftepairs     at     John 
James*  fiunn 

3 

James  Francis   .     . 

Incrane  tax,  half-year 
due  10th  October 
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A.D.  1883.  vr     -iff 
No.  16.    . 

Ordinary  Conditions  of  Sale. 

Conditions  of  Sale. 

1.  No  person  is  to  advance  less  than  £  at  each  bidding. 

2.  The  sale  is  subject  to  a 'reserved  bidding  for  each  lot,  which  has  been 
fixed  by  the  judge  to  whom  this  cause  is  assigned. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his  name  and  address 
to  his  bidmng  and  the  abstract  of  title,  and  all  writteif  notices  and 
communications  and  summonses  are  to  be  deemed  duly  delivered  to  and 
served  upon  the  purchaser  by  being  left*for  him  at  such  address,  unless  or 
until  he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit  of  £  per 
cent,  on  the  amount  of  his  purchase  money  to  the  person  appointed 
by  the  said  judge  to  receive  the  same. 

6.  The  cMef  clerk  of  the  said  judge  will  after  .the  sale  proceed  to  certify 
the  result,  and  the  dav  of  at  of  the  clock 

noon  is  appointed  at  the  time  at  which  the  purchasers  may,  if  they  think 
fit,  attend  by  their  solicitors  at  the  Chambers  of  the  said  Judge  at  the 
Royal  Courts  of  Justice,  Liondon,  to  settle  such  certificate.  The  certificate 
wiU  then  be  settled,  and  will  in  due  course  be  signed  and  filed,  and  become 
binding  without  further  notice  or  expense  to  the  purchasers; 

6.  The  vendor  is  within  [  ]  days  after  such  certificate  has  become 
binding  to  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  of  the 
title  to  the  lot  or  lots  purchased  by  him,  subject  to  the  stipulations 
contained  in  these  conditions.  And  each  purchaser  is,  within  four  days 
after  the  actual  deliverv  of  the  abstract,  to  deliver  af  the  oflBoe  of 
solicitor,  at  in  the  county  of  a  statement  in  writing  of  his 
objections  and  requisitions  (if  any)  to  or  on  the  title  as  deduced  by  such 
abstract,  and  upon  the  expiration  of  such  last-mentioned  time— and  in 
this  respect  time  is  to  be  deemed  of  the  essence  of  the  contract — ^the  title 
is  to  be  considered  as  approved  of  and  accepted  by  such  purchaser,  subject 
only  to  such  objections  and  requisitions,  if  any. 

7.  Each  purchaser  is,  in  addition  to  the  amoimt  of  his  bidding  at  the 
sale,  to  pay  the  value  of  all  timber  and  timber-like  ttees,  tellers,  and 
pollards,  if  any,  on  the  lot  purchased  by  him,  down  to  Is.  per  stick, 
inclusive,  the  amount  thereof  to  be  ascertained  by  a  valuation  to  be  made 
in  maimer  following ;  that  is  to  say,  each  party  (vendor  and  purchaser),  or 
their  respective  solicitors,  is  within  days  after  the  chief  clerk's 
certificate  has  become  binding  to  appoint  l)y  writing  one  yaluer,  and  give 
notice  in  writing  to  the  other  party  of  such  appointm^t,  and  the  valuers 
so  appointed  are  to  make  such  valuation,  but  oefore  they  commence  their 
duty  they  are  to  appoint  an  umpire  by  writing,  and  the  decision  of  such 
valuers  if  they  agree,  or  of  such  umpire  if  they  disagree,  is  to  be  final ;  and 
in  case  the  purchaser  shall  neglect  or  refuse  to  appoint  a  valuer,  and  give 
notice  thereof  in  the  manner  and  within  the  time  above  specified,  the 
valuation  is  to  be  made  by  the  valuer  appointed  by  the  vendor  alone,  and 
his  valuation  is  to  be  finaL 

8.  Each  purchaser  is,  under  an  order  for  that  purpose  to  be  obtained  by 
him,  or  in  case  of  his  neglect  by.  the  vendors  at  the  cost  of  the  purchaser, 
upon  application  at  the  chambm  of  the  said  judge,  to  pay  the  amount  of 
his  purchase  money  (cifter  deducting  4he  amount  paid  <u  a  deposU\  together 
with  the  amount  qf  Uie  valuation  under  the  seventh  condition^  if  any,  into 
Court  to  the  credit  of  this  cause  on  or  before  the  said  day  of 

and  if  the  same  is  not  so  paid,  then  the  purchaser  is  to  pay  intc^'est 
on  his  purchase  money,  including  the  amoimt  of  such  valuation  .at  the  rate 
of  £  per  cent,  per  annum  n*om  the  day  of  to  the  day  on 
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^thicli  the  flame  is  actually  paid.*    Upon  payment  of  the  purchaBe  money   »  Xo  be  altered 
in  manner  aforesaid,  the  purchaser  is  to  be  entitled  to  possession,  or  to  the  {f  ^^  4th  op 
rents  and  profits,  as  from  the  day  of  down  to  which  time  all   7th  condition 

outgoings  are  to  be  paid  by  the  vendors.  not  inserted. 

9.  If  any  error  onnis-statement  shall  appear  to  have  been  made  in  the  This  to  be  in 
above  particulars,  such  error  or  mis-statement  is  not  to  annul  the  sale  or  accordance 
entitle  the  purchaser  to  be  discharged  from  his  purchase,  but  a  compen-  with  the  order 
sation  is  to  be  made  to  or  by  the  purchaser,  as  the  case  may  be,  and  the  directing  the 
amount  of  such  compensation  is  to  be  settled  by  the  said  judge  at  Gbiambers.  •*!*• 

[Add  to  tJie8e:^siich  conditions  respecting  the  title  and  title-deeds  as  the 
conveyancing  counsel  shall  advise  to  he  necessary  or  proper.'] 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase  money  at  the  time 
above  specified,  or  at  any  other  time  which  may  be  named  in  any  order  for 
that  purpose,  and  in  all  other  respects  perform  these  conditions,  an  order 
may  be  made  by  the  said  judge  upon  application  at  Chambers  for  the  re- 
sale of  the.  lot*  purchased  by  such  purchaser,  and  for  payment  by  the 
purchaser  of  the  deficiency,  if  any,  in  the  price  which  may  be  obtdned 
upon  such  re-»Bde  and  of  all  costs  and  expenses  occasioned  by  such  defieiult. 


No.  16. 

Affidavit  ofEestdt  of  Sale. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice  {TiOe.) 

I,  A.B.,  of,  &c.,  auctioneer,  the  person  appointed  bv  the  judge  to  whom 
this  cause  is  assigned  to  sell  the  estates  comprised  in  the  partkulars 
hereinafter  refiMred,  do  make  oath  and  say  as  follows :  ■ 

1.  I  did  at  the  time  and  place  in  the  lots,  and  subject  to  the  conditions 
specified  in  ther  particidars  and  conditions  of  sale  now'produced  and  shown 
to  me,  and  marked  with  the  letter  A.,  put  up  for  sale  by  auction  the 
estates  described  in  such  particulars.  The  result  of  such  sale  is  truly  set 
forth  in  the  bidding  paper  marked  with  the  letter  B.,  now  produced  and 
shpwn  to  me. 

2.  The  sums  set  forth  in  the  second  column  of  such  bidding  paper  are 
the  highest  sums  bid  for  the  respective  lots,  the  numbers  of  wnich  are  set 
forth  in  the  first  column  opposite  to  such  respective  sums,  and  the  persons 
whose  names  are  subscribed  in  the  third  column  of  such  bidding  paper  as 
purchasers  were  respectivelv  the  highest  bidders  for  and  bscame  the 
purchasers  of  the  respective  lots,  the  numbers  whereof  are  set  opposite  to 
such  respective  names  in  the  said  first  oolumn  of  the  said  bidding  paper  at 
the  prices  or  sums  set  opposite  to  their  respective  names  in  the  said  second 
column  thereof. 

3.  The  several  lots  opposite  to  the  numbers  of  which  I  have  in  the  third 
column  of  the  saidbid«fing  paper  written  the  words  **  not  sold"  were  not 
sold,  no  person  having  bid  a  sum  equal  to  or  higher  than  the  reserved,  bid- 
ding fixed  by  the  said  judge. 

4.  No  person  bid  any  sum  whatever  for  either  of  the  lots  opposite  the 
numbers  of.  which  I  have  in  the  second  column  of  the  said  bidiung  paper 
written  the  words  "  no  bidding." 

6.  The  said  sale  was  conducted  by  me  in  a  fair,  open,  and  candid  manner, 
and  according  to  the  best  of  my  skill  and  judgment. 

G.  I  have  received  the  sums  set  forth  in  the  fourth  column  of  the 
schedule  hereto  as  deposits  from  the  respective  purchasers  whose  names 
are  set  forth  in  the  second  column  of  such  schedule  opposite  the  said 
respective  sums,  in  respect  of  their  said  respective  purchase  moneys,  leaving 
due  in  respect  of  the  said  purchase  moneys  the  respective  sums  set  forth 
in  the  fifth  column  of  the  said  schedule. 
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The  Schedule  above  referred  to. 


No.  of  Lot. 


Name  of 
Parchaser. 


Amount  of 
Purchase  Monej. 


Amoant  of 
Deposit  received, 


Amount 
remaining  due. 


No.  17. 

List  qf  Debts  allowed. 

James  v.  Jones. 

List  of  Debts. 


No.  of 
Entry 

of 
Claim. 


Names  of  creditors. 


James  Allen 


Cliarles  Goheu  . 


John  Dennis  and 
Owen  Thomas. 


Addresses. 


Amounts 
allowed  for 
Principal,  Inte- 
rest, and  Costs. 


Boston,  in  the  county 
of  Lincoln,  Snrgeou 

Interest      .... 

CkMts 


98,  Piccadilly,  in  Uie 
county  of  Middlesex, 
Gentleman,  executor 
of  John  Thomas      • 

Interest  from  5th  Oc- 
tober 1850,  at  £5 
per  cent .... 


Costs 


16,  Fleet  Street,  Lon- 
don, grocers,  and 
co-partners   .     •     . 

Interest  from  16th  Oc- 
tober 1852,  at  £5 
per  cent. .     .     «     • 

Another  debt  .     .     . 

Interest      .... 

Costs 


£  s.  d. 

100  0  0 

4  0  0 

2  2  0 


67    0    0 

4    2    0 
2    2    0 


100    0  0 

5    0  0 

62    0  0 

2  10  0 

2    4  6 


Total 

Amounts 

due. 


£     s.   d. 


106    2    0 


73    4    0 


J71  14    6 
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No.  18. 

List  of  Legacies  remaining  tmpaid. 

James  v.  Jones. 

List  of  Legacies. 


L.  511 

A.D.  1883. 


Names  of  Legatees. 

Descriptions. 

Amounts  of 

Principal  and 

Interest. 

Totol 
Amoimts  dne. 

James  OliTer   .     . 

Son  of  testator,  an  infant 
Interest 

Of  20,  Gheapeide,  London, 

Interest  from  Ist  January 
1850,  the  death  of  tes- 
tator  

Of  Uncoln,  Esq.  .     .     . 
Paidinpart  ?    .     .     • 

Interest 

£     s.    d. 

100    0    0 

7    5    6 

£     s.    d. 
107    5    6 

54    8    0 

Mary  Bussell  .     . 

50    0    0 
4    8    0 

Jane,  the  wife  of 
John  Williams. 

250    0    0 
50    0    0 

200    0    0 
14  11    0 

214  11    0 

Total  £ 

No.  19. 

List  of  Annuities  and  Arrears  due. 

List  of  Annuities. 


Karnes  of 
Annuitants. 

Description  of  Annuitants 
and  Nature  of  Annuitants. 

Amounts  of 
Annuities. 

Amounts  of 
Arrears  du€. 

Mary  Jones     .     . 
Maria  Williams    . 

Spinster,  daughter  of  tes- 
tator, during  her  life 

Widow  of  testator,  during 
her  life  and  widowhood 

Arrears    due    from    7th 
August  1882,  down  to 
which  it  has  been  paid 

Totals    ...  £ 

£     s.    d. 
50    0    0 

200    0    0 

£     s.    d. 
25    0    0 

300    0    0 

£ 
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No.  20. 

List  qf  Apportionments  among  Creditors  or  Legatees. 

Apportionment  among  Creditors  (or  Legatees). 


Karnes  of 

Creditors  (or 

Legatees). 

Addresses. 

Amounts  before 
certified  to  be 
due,  and  subse- 
quent Interest. 

Totals  due. 

Amounts 
apportioned* 

John  Jones    . 

20,  Cheapside, 
London,  woollen 
draper   .     .     . 

Subsequent  in- 
terest   .     .     . 

Braintree,  in  the 
county  of  Essex, 
executors  of 
WilUam  Young, 
deceased     .     • 

Subsequent  in- 
terest    .     .     . 

£     «.    d. 

200    0    0 

17  10    0 

£     s.    d. 
217  10    0 

217  10    0 
Total  £ 

£     s.    d. 
57    4    8 

57    4    8 

ThomasYoung 
and    Robert 
Young. 

200    0    0 
17  10    0 

No.  21. 
Beceiver^s  Beoognizanoe.  ' 

of  of  and  of 

Before  our  Sovereign  Lady  the  Queen,  in  her  High  Court  of 
Justice  personally  appearing,  do  a^nowledge  themselves,  and 
each  of  them  doth  acknowledge  himself,  to  owe  to  and 

two  of  the  Chief  Clerks  of  the  Chancery  Division,  tiie 
sam  of  to  be  paid  to  the  said  and  or  one 

of  them,  or  the  executors  or  administrators  of  them,  or  one  of 
them,  and  unless  thev  do  pay  the  same,  they,  the  said 
do  grant,  and  each  of  them  doth  grant  for  himself,  his  heirs, 
executors,  and  administrator8,.that  the  said  sum  of  shall 

be  levied,  recovered,  and  received,  of  and  from  them  and  each 
of  them,  and  of  and  from  all  and  singular  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  goods  and 
chattels,  of  them  and  each  of  them  wheresoever  the  same  shall 
or  may  be  found.  Witness  our  said  Sovereign  Lady  Victoria, 
g  g  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
^  to  m   and  ireknd  Queen,  Defender  of  the  Faith,  and  so  forth,  at 

^  '•§   the  Royal  Courts  of  Justice,  the  day  of  18 

Whereas,  by  an  order  of  the  High  Court  of  Justice  made  in  a  cause 
wherein  are  plaintiffs  and  defendants,  and  dated  the  day 

of 

It  was  ordered  that  a  proper  person  should  be  appointed  to  receive  [or  that 
upon  the  above  bounden  first  giving  security  he  should  be  appointed 
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receiver  of]  the  ^ents  and  profits  of  the  real  estate,  aiid  to  collect  and 
get  in  the  outstanding  personal  estate  of  in  the  said  order  named. 

And  whereas  the  Judge  to  whom  this  cause  is  assigned  hath  [approved  of 
the  9cUd  as  a  proper  pehon  to  he  9uch  receiver  and  hath']  ^proved  of 

the  ahove  bounden  and  as  sureties  for  the  said  and  hath 

also  unproved  of  the  above  written  recognizance  with  the  under-written 
condition  as  a  proper  security  to  be  entered  into  by  the  said  and 

pursuant  to  the  said  order  and  the  general  orders  of  the  said  Court  in 
that  benal^  and  in  testimony  of  such  approbation  the  Chief  Clerk  of  the 
said  Judffe  hath  signed  an  allowance  in  tne  margin  hereof 

Now  the  condition  of  the  above^written  recognizance  is  such  that  if  the 
said  do  and  shall  duly  account  for  all  and  every  the  sum  and  sums  of 

mon^  which  he  shall  so  receive  on  account  of  the  rents  and  profits  of  the 
real  estate,  and  in  respect  of  the  personal  estate  of  the  said  at  such 

periods  as  the  said  Judge  shall  appoint,  and  do  and  shall  duly  pay  the 
balances  which  shall  from  time  to  time  be  certified  to  be  due  from  him  as 
the  said  Court  ac  Judge  hath  directed  or  shall  hereafter  direct,  then  the 
above  recognizance  shaU  be  void  and  of  none  effect^  otherwise  the  same  is  to 
be  and  Temain  in  fiill  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  &c. 


A.D.  1S88. 


No.  22. 

Affidavit  verifying  Beceivef'e  Beport.  ] 

'  In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(TiOe.) 

I,  of  the  receiver  appointed  in  this  cause,  make  oath  and 

say  as  follows : 

1.  The  account  contained  firom  page  to  page  both  inclusive, 
in  each  of  the  two  several  books  marked*with  (he  several  letters  A  and  B, 
produced  and  shown,  to  me  at  the  time  of  swearii^  this  my  affidavit,  and  This  ia  to 
purporting  to  be  my  account  of  the  rents  andprqfits  of  the  real  estate  and  accord  with 
(f  the  outstanding  personal  estate  of           the  testator  [or  intestate]  in  ^^  of<^«''  fP- 
ma  cause,  fi:om  the           day  of                   '  18           to  the  day  pointing  the 
of            18           both  inclusive,  contains   a  true   account  of  all  and  "^^^^'f- 
every  sum    of  money  received,   bv  me  or    by  any  other   person    or 

persons  by  my  order  or  to  my  knowledge  or  belief,  for  my  use  on  account, 
or  in  respect  of  the  said  rents  and  profits  accrued  due  on  or'htfore  the  said 

'    day  of  on  an  account  or  in  respeft  of  the  said  personal  estate.  The  day  to 

except  wliat  is  included  as  received  in  my  former  a^^coimt  [or  accounts]  which  the 
sworn  by  me.  *  '  •  account  is 

2.  The  several  sums  of  money  mentioned  in  the  said  account,  hereby  made  n^ 
verified  to  have  been  paid  and  allowed,  have  been  actually  and  truly  so 

paid  and  allowed  for  the  several  purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the  items  and  particu- 
lars therein  contained,  according  to  the  best  of  my  knowledge  and  belief. 

4.  W.X.  and  TJS.  tiie  sureties  named  in  the  recognizance  dated 
the  of  18  are  both  alive,  and  neither  of  them  has  become 
bankrupt  or  insolvent. 
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AJpdami  verifying  AUtracL 

In  the  Hidbi  Ooart  of  JiuUoe. 
Ghanoery  DiriMon. 
.  lfr.Jxiitto 

I«  A^^  ci^  Sc  solidtar  for  in  this  canae  [or  mattar],  make 

oath  and  aaj  aa  fdlowa : 

I  haye  carefull j  ffiramlned  and  compared  the  abstract  written  on 
sheets  of  paper,  now  produced  and  shown  to  me  at  the  time  of  swearing 
this  affidarit^  and  maned  with  the  letter  A,  with  the  seTeral  deeds  and 
docomenta  thereby  purported  to  be  abstracted.  Such  abstract  is  a  tiue 
and  correct  abstract  of  the  said  deeds  and  documents,  so  far  as  sudi  deeds 
and  documents  reli^  to  the  hereditaments  referred  to  in  an  Ozxler  msde  in 
this  action  [or  matter]  dated  the  day  of 


No.  24 

AJfidami  mrifyimg  Engroummtt  <f  DeecU, 

Ib  the  High  Court  of  Justice. 
Chancery  Diviaioo. 
Mr.  Justice 

(W«s.) 

I,  AJS^  of^  Ag,  make  oath  and  say  as  folbws : 

1.  I  hare  carefully  «TMwifW¥^  and  compared  the  parchment  writing  now 
produced  and  shown  to  me  at  the  time  of  swearing  this  affidavit,  and 

'  marked  with  the  letter  A,  with  tiie  draft  or  paper  writing  now  produced 
and  shown  to  me  at  the  time  dT  swearing  this  affidavit,  and  marked 
with  the  letter  B,  being  the  draft  of  oonyeyance  [or  settlem^it,  ^1 
settled  at  the  Chambers  <^  the  Judge  to  whom  this  cause  [or  mattffj 
is  assigned  pursuant  to  the  order  made  in  this  cause  [or  matter  J  dated 

2.  The  said  parchment  writing  is  a  true  and  correct  transcript  and  en- 
grossment of  the  said  draft. 


No.  25. 

Originating  Bwmmom, 

In  the  High  Court  of  Justice. 
Chancery  DivisioD. 
Mr.  Justice 
In  the  matter  of  the  estate  QiA3^  deceased. 

Between  OJ)^  Plaintiff, 

E.F.y  Defendant. 

Let  E.F,^  the  executor  of  the  said  A.B^  at  the  Chambers  of  Mr.  Justice 
at  the  Boval  Courts  of  Justice  at  the  time  specified  in  the  margss 
[or,  at  the  foot]  hereof^  upon  the  application  of  CLD.,  of  ,  fesq^  who 

claims  to  be  a  creditor  !|or,  a$  the  case  may  he]  upon  the  estate  of  the 
above-tkamed- A^.,  for  an  order  for  the  admmistration  of  the  p^sonal  [or 
real  and  personal]  estate  of  the  said  A.B. 
Bated  the  day  of  18 

(SeaL) 
This  summons  was  taken  out  by  of  solicitora  for  the 

above-named  CD. 
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ThefdUomng  note  to  he  added  to  the  original  mmmons,  and  when  the      AiD.  1883. 

time  is  cUtereci  hf  indorsement  the  vndoreement  to  he  rrferred  to  as  helow: —  

NoTB. — If  you  do  not  attend  either  in  person  or  by  your  solicitor  at  the 
time  luod  place  above  mentioned  [or  at  the  place  above  mentioned 
at  tiie  time  mentioned  in  the  indoreement  hereon],  such  order 
vdll  be  made  and  proceedings  taken  as  the  Judge  may  think 
just  aiMi  expedient. 


No.  26. 

Bequest  to  set  down  Cfauseforfwrther  Consideration. 

In  the  High.Gourt  of  Justice. 
Chancery  Division. 
Mr.  Justice. 

A*  V,  B» 

I  request  that  this  cause,  the  further  con^eration  wheredf  was  adjourned 
by  order  of  the  day  of  may  be  set  down  for  further  considera- 

tion before  Mr.  Justice 

an., 

PlaintifPs  [or  defendant's]  solicitor. 


No.  27. 
Notice  that  Cause  has  heen  set  dovm  for  further  Coneidemtion, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A..V.  B. 
Take  notice,  that  this  cause,  the  futher  consideration  whereof  was  ad- 
journed by  the  order  of  the  day  of  was  on  the  day  of 
set  down  for  further  consideration  before  Mr.  Justice           for  the  , 
day  of 
Dated«&c. 

CD., 

Solicitor  for 
To  Mr. 
Solicitor  for 

No.  28. 
Form  of  ordering  Accounts  and  Inquiries. 

This  Court  doth  order  that  the  following  accounts  and  inquiry  be  taken 
and  made ;  that-  is  to  say : 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed  of  A,B,y 
deceased,  the  testator  in  the  pleadings  named,  come  to  the  hands  of,  &c. 

2.  An  account  of  the  testator's  debts. 

3.  An  accoxmt  of  the  testator's  funeral  expenses. 

*  4.  An  account  of  the  testator's  l^acies  a^  annuities  (if  uiy),  given 
by  the  testator's  wilL 

6.  An  inquiry  what  parts  (if  any)  of  the.  testator's  said  personal  esta^ 
are  outstanding  or  imdisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not  specifically  be- 
queathed be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  administration,  and  then  in  payment  of  the  •legacies  and 
annuities  (if  any)  given  by  his  will, 

2  L  2 
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A.D.188».  (Ifoiderei) 

And  it  is  ordered  that  the  following  further  inquiries  and  aooounts  be 
made  and  taken ;  that  Lb  to  say : 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled  to  ai 
the  time  of  nis  death. 

7.  An  account  of  Uie  rents  and  profits  of  the  testator's  real  estate  received 
by,  &o, 

8.  An  inquiry  what  incumbrances  (if  any)  affect  the  testator's  real 
estate,  or  any  and  what  parts  thereof 

(If  Sale  ordered.) 

O.'Anaccountof  what  is  due  to  such  of  the  incumbrances  as  shall  con* 
sent  to  the  sale,  hereinafter  directed  in  respect  of  their  incumbranoos. 

10.  An  inquiry  what  are  the  priorities  of  such  last-mentioned  inoom- 
'brances? 

And  it  is  ordered  that  the  testator's  real  estate  be  sold  with  the  appro- 
bation of  the  judse,  Ac.,  &c 

And  it  is  ordered  that  the  further  consideration  of  this  cause  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may 
lie  adyised. 
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APPENDIX  M. 


PAYMENT  INTO  AND  OUT  OF  OOUBT. 

1.  Any  party  who  intends  to  pay  money  into  Court  will  on  request  at 
the  Bonk  of  Ihigland  (Law  Courts  Branch),  hereinafter  called  the  Bank,  be 
furnished  with  &  form  of  request  which  must  be  filled  up  as  hereinafter 
provided,  and  siened  by  such  party  or  his  solicitor.  The  money  will  then 
be  received  by  the  heuok,  and  an  official  receipt  for  the  money  will  be  given. 
Where  the  money  is  paid  in  upon  a  notice  or  pleading,  such  notice  or 
pleading  must  be  nroduced  at  the  Bank  at  the  time  the  money  is  paid  in, 
and  the  receipt  will  be  given  on  the  margin  thereofl 

2.  In  filling  up  the  request  mentioned  in  the  last  preceding  regulation, 
the  party  paying  the  money  into  Court  shall  enter  thereon  the  letter, 
number,  and  short  title  of  the  action,  and  the  name  of  the  party  by  whom 
the  payment  is  made,  and  also  such  one  of  the  following  statements  as 
may  be  applicable  to  tiie  circumstances  under  which  the  money  is  paid  in, 
viz.: — 

(a)  Where  the  money  is  paid  in,  under  the  provisions  of  Bule  5  of 
Order  XXIL,  an  entry  in  the  following  form : — 

A.  Paid  in  in  satisfetction  of  claim  of  above-named  (name  of  party). 
(h)  Where  the  money  is  paid  in  under  the  provisions  of  Bule  6  of  Order 

XXn.,  an  entry  in  the  following  form : — 

B.  Paid  in  against  claim  of  abeve-named  (nameof  party),  witii 
defence,  denying  liability. 

(e)  Where  the  money  is  paid  under  the  provivons  of  Bule  26  of  Order 
XXXI.,  an  entiy  in  the  foUowing  form  :— 

C.  Paid  in  to  '^Security  for  Costs  Account." 

(d)  Where  the  money  is  jpaid  in  under  an  order  or  certificate,  aa  entry 
in  the  follevdng  form  i-^ 

D.  Paid  in  under  oraer  (or  certificate)  dated  the  day  oS  ' 
Upon  the  money  being  paid  in,  an  entry  corresponding  with  the  entry  in 

the  request  shall  be  made  in  the  books  of  the  Bank,  and  in  the  receipt  given 
by  the  Bank  for  the  nK>ney,  whether  such  receipt  be  endorsed  on  a  notice 
or  pleading,  to  be  a  separate  document. 

3.  Where  a  defendant  has  paid  money  into  Court  under  an  order,  and 
desires  to  appropriate  the  whole  or  any  part  of  such  mon^  to  the  whole  or 
any  iroecifi^  portion  of  the  plaintiff's  claim,  pursuant  to  Kule  11  of  Order 
'XXIL,  he  or  his  solicitor  shall  lodge  at  the  Bank  the  original  receipted 
order  and  a  notice,  entitled  with  the  letter,  number,  aikd  short  title  of  the 
action,  and  in  such  one  of  the  foUowing  forms  as  may  be  applicable  to  the 
case,  viz. : — 

A.  Take  notice  that  £  of  the  money  in  Court  herein  is  appropriated 
hv  the  above-named  (name  of  party)  to  the  satisfiu^tion  of  claim  of  the 
above-named  (name  of  partv). 

B.  Take  notice  that  £  of  the  money  in  Court  herein,  is  placed  by  (he 
above-named  (name  of  party)  against  the  claim  of  the  above-named 
(name  of  party)  with  a  defence,  denying  liability. 

Upon  such  notice  being  lodged  at  the  Bank,  an  entry  corresponding 
thereto  shall  be  made  in  the  bo^s  of  the  Bank,  and  the  money  mentioned 
in  the  notice  shall  thereupon,  for  the  purposes  of  payment  ou^  be  8ul^ect» 
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shall  be  made  by  the  Bank  on  the  original  receipted  ord^,  &D(f  the  Bai^ 

will  give  a  receipt  in  the  usual  form  for  the  money  so  appn^pdated. 

4.  Where,  upon  the  payment  of  the  money  into  Coorty  the  reqaeA 
contains  a  statement  in  the  Form  A.  of  regulations  2  and  3^  imleai 
an  order  restraining  the  payment  out  of  Court  Iuls,  prior  to  the  isRie  df  ^k 
cheque  hereinafter  mentioned,  been  lodged  at  the  Bank,  the  money  will 
be  paid  out  on  request  to  the  plaintifE^  or  on  his  written  authority  to  hii 
solicitor. 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  coo- 
tains  a  statement  in  the  Form  B.  of  regulations  2  and  3,  the  following 
regulations  shall  apply : — 

*   (a)  If  the  {plaintiff  accepts  the  sum  paid  in  in  satisfEbction,  he  or  la 
solicitor  shall  lodge  at  the  Bank  a  notice,  entitled  with  the  letter, 
number,  and  short  title  of  the  action,  and  in  the  following  form  :— 
*'  Take  notice  that  the  sum  paid  in  herein  has  been  accepted  b? 
the  above-named  [name  of  party]  in  satisfaction,  and  ihaX  I 
have  given  due  notice  of  my  acceptance  thereof 
Such  notice  shall  be  sufficient  evidence  to  the  Bank  of  complumoe  by 
the  plaintiff  with  all  the  conditions  entitling  him  under  Order  XXIL  to 
have  the  sum  in  question  paid  out  to  him,  and  such  notice  being  lodged, 
the  money  will,  on  request,  be  ftdd  out  to  the  party  mentioned  in  sudi 
notice,  or  on  his  written  authority  to  his  solicitor. 
(b)  Unless  such  a  notice  as  is  above  mentioned  is  lodged  at  the  Bank, 
the  money  will  not  be  paid  out  except  on  production  at  the  Bank  of 
an  order  of  the  Court  or  a  Judge. 

6.  Where,  upon  the  payment  of  the  money  in  Court,  the  request  con- 
tains a  statement  in  the  Foixn  C.  of  regulations  2  and  3,  if^  aft^  the  caise 
or  matter  has  been  finally  disposed  of^  the  party  who  paid  the  mcraey  in  a 
entitled,  under  Order  XaXL,  Kule  27,  to  have  the  money  paid  out  to  him, 
the  taxing  officer  shall,  on  the  taxation  of  the  costs,  give  to  such  party 
a  certificate  that  he  is  so  entitled ;  and  upon  production  of  such  certificate 
at  the  Bank,  unless  an  order  restraining  the  payment  out  of  Court  has 
previously  been  lodged  at  the  Bank,  the  money  mentioned  in  the  c^ti&ate, 
will  on  request  be  paid  out  to  the  party  mentioned  in  the  certifioite  u 
entitled  thereto,  or  on  his  ¥rritten  authority  to  his  solicitor.  Except  as 
above  provided,  where,  upon  the  payment  of  the  money  into  Court,  the 
request  contains  a  statement  in  either  of  the  forms  C.  or  D.,  the  mooey 
will  not  be  paid  out  except  on  production  at  the  Bank  of  an  order  of  the 
Court  or  a  Judge. 

7.  On  bespeaking  payment  out  of  Court  of  money  paid  in  on  a  notioe 
or  pleading,  the  original  receipted  notice  or  pl^Biding  must  be  lodged  aft 
the  Bank. 

8.  Where  money  is  to  be  paid  out  under  an'  order  or  authority,  en 
bespeaking  the  payment  out  the  order  or  authority  must  be  lodged 
at  the  Bank,  and  after  having  been  examined  by  the  Bank  must  he 
filed  in  the  Filing  Department  of  the  Central  (Mce;  and  a  certificate 
of  its  having  been  so  filed  must  be  lodged  at  the  Bank  on  receiving  the 
cheque. 

9.  Every  authority  for  the  payment  of  money  out  oi  Court  must  be 
attested  by  a  witness,  whose  residence  and  description  must  be  ad4|3d  to 
his  attestation. 

10.  Each  sum  paid  into  Court  shall,  as  regards  its  payment  out  of 
Court,  be  deemed  (when  the  time  for  payment  out  arrivea)  to  be  money 
standing  to  the  credit  of  the  Masters, 

11.  All  payments  out  shall  be  authorised  by  cheques  upon  the  Baok, 
filled  in  by  the  Bank,  and  drawn  in  favour  of  the  party  claiming  to 
receive  the  money.    One  clear  day  shall  be  allowed  for  the  prepeuatkm 
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of  the  cheque,  «nd  it  shall  be  signed  by  one  of  the  Masters,  and  made      AJ>.  1883. 
payable   to  oider,  crossed   spedally   or   generaUy,  and  marked  ''not         — -* 
negotiable." 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of  any 
person,  not  a  solicitor  of  the  Supreme  Court,  the  Bank  may  require  him 
to  be  identified  by  a  solicitor.  If  such  person  shall  be  represented  in 
the  cause  or  matter  by  a  solicitor,  the  identifying  solicitor  must  be 
such  solicitor;  and  in  case  a  solicitor  on  requiring  the  cheque  to  be  made 
payable  to  himself^  or  on  identifying  any  person  receiving  such  dieque, 
shall  not  be  known  at  the  Bank,  the  Bank  may  at  &eir  discretion 
require  on  delivery  of  the  cheque  the  i»K)duction  by  such  solicitor  of  his 
annual  certificate. 

13.  Where  an  order  directs  that  money  paid  into  Court  is  to  be 
invested,  the  Master  to  whom  the  cause  or  matter  is  assigned,  shall,  - 
in  the  case  of  an  investment,  direct  the  Bank  to  invest  such  money  in  the 
securitiei  mentioned  in  the  Order,  and  to  pay  the  money  necessary  for 
such  investment  to  the  €U)vemment  broker,  conditionally,  upon  his 
causing  the  securities  to  be  transferred  to  the  credit  of  the  Masters  or 
persons  named  in  the  order  or  direction;  and  the  said  direction  shall 
specify  the  title  of  the  cause  or  matter  to  the  credit  of  which  ^e 
securities  purchased  1b  to  be  placed  in  the  books  of  the  Bank. 

14.  The  Bank,  on  Receipt  of  a  direction  to  invest,  shall  cause  the 
securities  mentioned  therein  to  be  purchased  in  the  name  of  the  Masters 
or  other  jpersons  mentioned  in  the  direction,  and  shall  receive  and  retain 
the  certificate  issued  by  the  body  corporate,  or  company,  in  whose  books 
the  securities  purchased  are  re^stered,  and  the  said  certificate  shall  be 
sufiScient  evidence  for  all  purposes  that  the  purchase  of  such  securities  has 
been  actually  made ;  and  the  securities  so  purchased  shall  be  placed  in  the 
books  of  the  Bank  to  the  same  credit  as  that  to  which  the  money  was  paid 
in,  unless  the  order  of  the  Court  or  a  Judge  otherwise  directs. 

15.  The  dividends  on  the  securities  purchased,  shall,  as  and  when  the 
same  respectively  are  received  or  become  due,  be  placed  in* the  books  to 
the  same  credit  as  that  to  which  the  money  was  originally  paid  in. 

16.  When  securities  are  to  be  sold,  the  Master  to  whom  the  cause  or 
matter  is  assigned  shall  direct  the  Bank  to  receive  the  proceeds  of  the  sale, 
and  placq  the  same  to  the  credit  of  such  cause  or  matter,  and  the  Bank 
shall,  upon  receipt  of  the  necessary  direction,  ckuse  the  necessary  sale  to 
be  carried  out  and  the  proceeds  of  such  sale  to  be  placed  to  the  credit  of 
the  cause  or  matter  mentioned  in  the  direction. 

17.  The  books  kept  by  the  Bank  relating  to  payments  of  money  into 
and  out  of  Court  shall  be  open  at  all  times  for  inspection  by  the 
piasters ;  but  no  other  person  not  belonging  to    the  Bank   shall  be    . 
entitled  to  inspect   such   bdbks  without   the  written  authority  of  a 
Master. 

18.  In  any  case  in  which  an  afiBdavit  is  required,  an  office  copy  must 
be  produced  at  the  Bank.  All  forms  to  be  used  imder  these  regulations 
shall  be  firamed  by  the  Masters,  with  the  approval  of  the  Governor  and 
Company  of  the  Bank  of  England, 
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COSTS. 


HiglKV 

Scale. 


Lffcr 
Sdk 


Wun,  SumcoffiBy  ahd  WAmiiiiTB. 

Writ  of  tammoiifl  for  the  oommenoenMiit  of  any 
action  ••         ••         ••         ••         ••         ». 

And  for  indonwrnent  of  claim,  if  special 

Goncuirent  writ  of  sommonB  ••         ••         ••  •• 

Renewal  of  a  writ  of  Bununons  ..         ••         .« 

Notice  of  a  writ  for  servioe  in  lien  d  writ  out  c^ 

^jurisdiction  ••         ••         «•         ••         ..         .. 

Writ  of  inquiry 

Writ  of  mandamus 

Or  per  folio 

Writ  of  sul^xBDa  ad  testificandum  or  duces  tecum  .. 

And  if  more  than  four  folios,  for  each  folio  beyond  .. 

Writ  or  writs  of  sul^xBDa  ad  testificandum*  for  any 
number  of  persons  not  exceeding  three,  and  the 
same  for  every  additional  number  not  exceeding 
uuee  ••         ••         ••         ••         ••         ••         •• 

Writ  of  distringas,  pursuant  to  statute  5  Yict  c  6. 

Writ  of  execution,  or  othw  writ  to  enf<nce  any  judg- 
ment or  Older  •«         ••         ..         ..         «. 

And  if  more  than  four  folios,  for  each  folio  beycmd 
four  ••         •«,        ••         ..         •• 

Procuring  a  writ  of  execution  or  notice  to  the  sheriff 
marked  with  a  seal  of  renewal 

Notice  thereof  to  serve  <m  sheriff 

Any  writ  not  included  in  the  above  ..         * 

These  fe^  include  all  indorsements  and  copies, 
or  pnecipes,  for  the  officer  sealing  them,  and 
attendances  to  issue  or  seal,  except  where  other- 
wise provided,  but  not  the  Court  fees. 

Summonses  to  attend  at  «fudge's  Chunbers  .. 

Or  if  special,  at  taxing  officer's  discretion,  not  ex- 
ceeding        ..         ••         ..         ..         •• 

Copy  for  the  judge,  when  required    .. 

Or  per  folio 

Originating  sunmions  for  proceedings  in  chambers  in 
the  Chancery  Division  at  taxing  officer's  discretion, 
not  exceeding 

And  attending  to  get  same  and  duplicate  sealed,  and 
at  the  proper  office  to  file  duplicate  and  get  copies 
for  service  stamped  . . 
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Copy  for  the  judge 

Or  per  fblio 

IndorBiDg  same  and  copies  under  Order  LV.,  Bule  22 


SSBYIOES  AHD  NOTIOBS. 

Service,  or  filing  in  lieu  of  service,  of  any  writ, 
smpmons,  warrant,  interrogatories,  petition,  order, 
or  notice  on  a  party  who  has  not  entered  an  ap- 
pearance, and  if  not  authorised  to  be  served  by 
post  ••         ••         ••         ••         ••         ••         •• 

If  served  at  a  distance  of  more  than  two  miles  from 
the  nearest  place  of  business,  or  office  of  the 
solicitor  serving  the  same, 'for  each  mile  beyond 
each,  two  miles  therefrom   .| 

Where,  in  consequence  of  the  distance  of  the  party 
to  be  served,  it  is  proper  to  effect  such  service 
through  an  agent  dottier  than  the  London  agentX 
for  correspondence  ifL  addition        ••         ••         •• 

Whem  more  than  one  attendance  is  necessary  to 
effect  service,  or  to  ground  an  anplication  for 
substituted  service,  such  further  allowance  may 
be  made  as  the  taxing  officer  shall  think  fit. 

For  service  out  of  the  jurisdiction  such  allowance  is 
to  be  made  as  tiie  taxing  officer  shall  think  fit. 

Service  where  an  appearance  has  been  entered  on  the 
solicitor  or  party     ••         ..         ..         ••         •.• 

Or  if  auth<»rised  to  be  served  by  post 

Where  any  writ,  order,  and  notice,  or  any  two  of 
them,  have  to  be  served  together,  one  fee  only  for 
service  is  to  be  allowed. 

In  addition  to  the  above  fees,  the  following  allow- 
ances are  to  be  made : 

As  to  wrifc,  if  exceeding,  two  folios,  for  copy  fot 
service,  per  folio  beyoid  such  two .. 

As  to  summons  to  attend  at  the  Judges'  Chambers, 
for  each  topy  to  serve 

Or  per  folio    ... 

As  to  notices  in  proceedings  to  wind  up  companies, 
for  p-eparing  or  filling  up  each  notice  to  creditors 
to  attend  a^  receive  debts,  and  to  contributories 
to  settle  list  of  contributories         

And  for  preparing  or  filling  up  each  notice  to  contri- 
butories to  be  served  with  a  general  order  for  a  call, 
or  an  order  for  payment  of  a  call    .. 

And  for  drawing  notice  to  be  served  on  contributtnies 
or  creditors  of  a  meeting,  per  folio .. 

For  each  copy  of  the  last  mentioned  notice  to  serve, 
per  folio 

For  preparing  or  filling  up  for  service  in*  any  other 
cause  or  matter,  each  notice  to  creditors  to  prove 

'  claims,  and  each  notice  ti)at  cheques  may  be  re- 
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oeived,  specifying  the  amoxiiit  to  be  receiyed,  for 
principal  and  interest,  and  costs,  if  any  •• 

For  preparing  notice  to  produce  on  the  trial  or  hearing* 
of  an  action,  or  notice  to  tulmit     .. 

If  special  or  necessarily  long,  such  allowance  as  the 
taxing  officer  shall  think  proper,  not  exceeding  per 
folio  ••         ••         ••         ••         ••         ••         •• 

And  for  each  copyi  sach  allowance  as  the  taxing 
officer  shall  think  proper,  not  exceeding  per  folio 

For  preparing  notice  of  motion  ..         .. 

Or. per  folio       ..         

Copy  for  service  ..         

Or  per  folio       ••         ..         

For  preparing  any  necessaiy  or  proper  notice,  not 
otherwise  proyided  for,  or  any  demand,  pursuant  to 
Order  Vn.,  Kules  1  and  2  ..         •.         ,. 

Or  if  special,  and  necessarily  exceeding  three  folios, 
for 'preparing  same,  for  e^n  folio  b^ond  three  "*.. 

And  for  each  copy  for  seryice,  per  folio  beyond  such 
tnree  ••         ••         ••         ^         ••         ••         ^^ 

Copies  for  service  of  interrogatories  and  petitions,  ana 
of  orders  with  necessary  notices  (if  any)  to  accom- 
pany, per  folio 

Except  as  otherwise  provided,  the  allowances  f<^  ser- 
vices include  copies  for  service. 

Where  notice  of  filing  affidavits  is  required,  only 
one  notice  is  to  be  ^owed  for  a  set  of  affidavits 
filed,  or  which  ought  to  be  filed  together. 

In  proceedings  to  wind  up  a  company,  the  usual 
charges  relating  to  printing  shall  be  allowed  in  lieu 
of  copies  for  service,  where  the  fee  for  copies  wouli 
exceed  the  charges  for  printing,  and  amount  to  more 
thanS;. 

Where  any  appointn^^nt  is  or  ought  to  be  adjourned, 
service  of  a  notice  of  the  adjournment,  or  next  ap- 
pointmenty  is  not  to  be  allowed. 
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Entering  any  appearance        

If  enteral  at  one  time,  for  more  than  one  person,  for 
every  defendant  beyond  the  first 

If  a  person  appearing  to  a  writ  of  summons  to  recover 
land  limits  his  defence  by  his  memorandum  of  ap- 
pearance, in  addition  to  the  above  •• 


Inbtbuotiovs. 


To  sue  or  defend  ••         ••         

For  statement  of  claim  or  special  case  ••  . 

For  indorsement  of  writ  of  summons  when  no  further 

statement  of  claim  

For  originating  summons,  6^.  Sd,,  or  not  to  exceed  .. 
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For  defence  or  further  defence  ..         •• 

For  counter-claim        ..  ..  ..         ..  •• 

For  reply  when  defendant  sets  up  a  counter-claim  .. 

For  reply  or  further  reply  in  any  other  case  with  or 
without  joinder  of  issue       ..  *       

For  confession  of  defence 

For  joinder  of  issue  without  other  matter     •• 

For  special  petition,  any  other  pleading  (not  being  a 
summons),  and  interrogatories  for  examination  of 
a  party^or  witness  ..         .....         •. 

.To  amend  any  pleading 

For  affidavit  in  answer  to  interrogatories,  and  other 
special  affidavits 

To  appeal  against  order  of  Court  or  Judge,  and  to  ap- 
pear thereon  

To  add  parties  by  order  of  Court  or  Judge    ,. 

For  counsel  to  advise  on  evidence  when  the  evidence 
in  chief  is  to  be  taken  orally  ••         •• 

Or  not  to  exceed  ..         ..         •• 

For  counsel  to  make  any  application  to  a  Court  or 
Judge  where  no  other  brief.. 

For  brief  on  motion  for  special  injunction  .. 

For  brief  on  hearing  or  trial  of  action  upon  notice  of 
trial  or  notice  for  judgment  given,  whether  such 
trial  be  before  a  Judge,  with  or  wi^out  a  jury,  or 
before  an  official  or  special  referee,  or  on  trial  of  an 
issue  of  fact  before  a  Judge,  Commissioner,  or  referee, 
■  or  on  assessment  of  damages  ..  .. 

For  such  brief^  and  for  brief  on  the  hearing  of  an  appeal 
when  witnesses  are  to  be  examined  or  cross-exam- 
ined, such  fee  may  be  allowed  as  the  taxing  officer 
shall  think  fit,  having  regard  to  all  the  circum- 
stances of  the  case,  ana  to  other  allowances,  if  any, 
for  attendances  on  witnesses  and  procuring  evi- 
dence. 

The  fees  for  instructions  for  brief  are  to  apply  to  a 
hearing  on  further  consideration  in  Court  only 
where  an  order  for  accounts  and  inquiries  was  made 
without  such  hearing  or  trial,  as  above  mentioned. 


Dbawino  Plsadingb  and  otheb  Documents. 

Statement  of  claim 

jOr  per  folio       •• 

Defence  •• 

Or  per  folio 

Counter-claim 

Or  per  folio 

Beply,  with  or  without  joinder  of  issue,  confession  of 
aefence,  joinder  of  issue  without  other  matter,  and 
any  other  pleading  (not  being  a  petition  or  summons) 
and  amendments  of  any  pleading 

Or  per  folio 


Higher 
S^e. 


£    8.  d, 

0  13  4 

0  13  4 
110 

0  13  4 

0  13  4 

0  13  4 


0  13 
0  13 


1    1 

0  1 
0  10 
0    1 

1  1 

0    1 


0    6    8 

110 
0  13    4 

0    6    8 
110 

0  10    0 
110 


2    2    0 


0  10    0 
0    10 


Lower 
Scale. 


£  8.  d. 

0  6  8 

0  6  8 

0  13  4 

0  6  8 

0  6  8 

0  6  8 


6    8 
6    8 


0    6  8 

0  13  4 

0    6  8 

0    6  8 
110 

0    6  8 

0  13  4 


110 


0  10 


0    5    0 
0    10 


AJ>.  1883. 


Digitized  by 


Google 


524  N.     . 

A.D.  1883. 


Appendix. 


Fftrticnlara,  breaches,  and  obJectioDS,  when  required, 
and  one  copy  to  deliyer       

Or  such  amount  as  the  taxing  ofiSoer  ahall  think  fit, 
not  exceeding  per  folio        

If  more  than  one  copy  to  be  delivered  for,  each  other 
copy  per  folio 

Special  case  whether  original  or  in  an  action,  affidavits 
in  answer  to  interrogatories  and  othw  special  affi- 
davits, special  petitions,  and  interrogatories,  per 
folio  ••         ••         ••         «•         •p         •• 

Brief,  on  trial  or  hearingof  cause,  issue  of  fact,  assess- 
ment of  damages,  examination  of  witnesses,  special 
case  and  petition  before  a  Ck>urt  or  judge,  sheriff, 
commissioner,  referee,  examiner,  or  officer  of  tiie 
Couft,  when  necessary  and  proper  in  addition  to 
pleadings,  including  necessary  and  propw  observa- 
tions, per  folio 

Brief  on  application  to  add  parties 

Or  per  folio       ..         ..         

Brief  on  further  consideration,  per  sheet  of  10  folios 

Accounts,  statements,  and  other  documents  for  the 
Judges'  Chambers,  when  required,  not  exceeding 
per  lolio        ..         ••         ••         ••         ••         •• 

Advertisements  to  be  signed  by  judge's  derk,  includ- 
ing attendance  therefor 

BiUs  of  costs  for  taxation,  including  copy  for  the 
taxing  officer  • 


Of  pleadings,  briefs,  and  other  documents  where  no 
other  provision  is  made,  at  per  folio 

Where,  pursuant  to  rules  of  Court,  any  pleading, 
special  case  or  petition  of  right,  or  evidence  is 
printed,  the  solicitor  of  the  party  printing  shall  be 
allowed  for  a  copy  for  the  printer  (except  when 
made  by  the  officer  of  the  Court),  at  per  folio 

And  for  examining  the  proof  print,  at  per  folio 

And  for  printing  the  atnount  actually  and  properly 
paid  to  the  printer,  not  exceeding  per  folio 

And  in  addition  for  every  20  beyond  the  first  20 
copies,  at  per  folio    ..         ..  * 

And  where  any  part  shall  properly  be  printed  in  a 
foreign  language,  or  as  a  mo-dmile,  or  in  any 
unusual  or  special  manner,  or  where  any  alteration 
in  the  document  being  printed  becomes  necessary 
after  the  first  proof,  such  further  allowance  shiJ^ 
be  made  as  the  taxhog  officer  shall  think  reason- 
able. 

These  allowances  are  to  include  all  attendances  on 
the  printer. 

The  solicitor  for  a  party,  entitled  to  take  printed 
copies  shall  be  allowed,  for  such  number  of  copies 
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as  he  shall  necessarily  or  properly  take,  the  amoant 
he  shall  pay  therefor. 

In  addition  to  the  allowamses  for  printing  and  taking 
printed  copies,  there  shall  be  allowed  for  sach 
printed  copi^  as  may  he  necessary  or  proper  ff>T 
the  following,  but  for  no  other  purposes  (videlicet) : 

Of  any  pleading  for  delivery  to  the  opposite  party, 
or  fUing  in  dd^nlt  of  appearance. 

Of  any  special  case  for  fimig. 

Of  any  petition,  of  right  for  presentation,  if  presented 
in  print,  and  for  the  solicitor  of  the  Treasury,  and 
service  on  any  party. 

Of  any  pleading,  special  case,  or  petition  of  right,  for 
the  use  of  the  Court  or  Judge. 

Of  any  affidavit  to  be  sworn  to  in  print. 

And  of  any  pleading,  special  tase,  petition  of  right 
or  evidence  for  the  use  of  counsel  in  Court,  and  in 
country  agency  causes  when  proper  to  be  sent  as  a 
close  copy  for  the  use  of  the  country  solicitor,  at 
per  folio        

Such  additional  allowances  for  printed  copies  for  the 
Court  or  Judge,  and  for  counsel,  are  not  to  be 
made  where  written  copies  have  been  made 
previously  to  printing,  and  are  not  in  any  c^ise  to 
be  made  more  than  once  in  the  progress  of  the 
cause. 

Close  copies^  whether  printed  or  written,  are  not  to 
be  allowed  as  of  course,  but  the  allowance  is  to 
depend  on  the  propriety  of  making  or  sending  the 
copies,  which  in  each  case  is  to  be  shown  to  and 
considered  by  the  taxing  officer. 

Inserting  amendments  in  a  printed  co^y  of  any 
•pleadmg,  special  case,  or  petition  of  nght,  when 
not  reprinted 

Or  per  folio 


PCBUSALS. 


Of  statement  of  claim,  defence,  reply,  joinder  of  issue, 
and  other  pleading  (not  being  a  petition  in  a 
pending  cause  or  biatter,  or  summons  other  than 
an  ori^mating  summons),  by  the  solicitor  of  the 
party  to  whom  the  same  are  delivered 

Or  per  folio      ..         ./ 

Of  amendment  of  any  such  pleading  in  writing 

Or  per  folio. 

If  same  reprinted 

Or  per  folio  of  amendment 

Of  interrogatories  to  be  answered  by  a  party  by  his 
solicitor        ..         .,         

Or  per  folio 
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Of  special  case  by  the  solicitor  of  Any  party  ezcq[>t 
the  one  by  whom  it  is  prepared     ••  *        .« 

OrperfoHo       ..  ..  ..  ..         ..     *    .. 

Of  copy  order  to  add  parties,  notice  of  defendant's 
claim  against  any  person  not  a  party  to  the  action 
nnder' Order  XyL,  Rule  49,  and  of  defendant's 
defence  and  counter-claim  served  on  a  person  not 
a  party  nnder  Order  XXI.,  Rule  13,  by  tne  solicitor 
of  the  party  served  therewith,  and  in  these  several 
cases  tne  perusal  of  the  plaintifiTs  statement  of 
claim  is  also  to  be  allowed  unless  the  solicitor  has 
been  previoudy  allowed  such  perusal 

Or  per  folio 

Of  notice  to  produce  on  trial  or  hearing  of  action, 
and  notice  to  admit  by  the  solicitor  of  the  party 
served  * 

Or  (if  to  admit  £EUits)  under  Order  i^XII^  Rule  ^ 
per  folio        ..  ..         ..   •  .    .. 

Of  affidavit  in  answer  to  interrogatories  by  the 
solicitor  of  the  party  interrogating,  and  of  other 
special  affidavits  by  the  solicitor  of  the  party 
against  whom  the  same  can  be  read,  pw  ^o 


Attbhdavoes. 


To  obtain  consent  of  next  friend  to  sue  in  his  name 

or  of  a  guardian  od  Zf^em    .. 
To  deliver,  or  file  in  lieu  of  delivery,  any  pleading 

(not  being  a  petition  or  summons)  and  a  special 


To  inspect,  or  produce  for  inspeotiony  documents 
pursuant  to  a  notice  to  admit 

Or  per  hour 

.To  examine  and  sign  admissions       

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading,  notice  in  lieu  of 
pleading,  or  affidavit,  pursuant  to  notice  under 
Oder  XXXL,  Rule  14 

Of  per  hour 

To  obtain  or  give  any  necessary  or  proper  consent  .. 

To  obtain  an  appointment  to  examine  witnesses     .. 

On  examination  of  witnesses  before  any  examiner, 
commissioner,  officer,  or  other  person 

Or  according  to  circumstances,  not  to  exceed 

Or  if  without  counsel,  not  to  exceed  .. 

On  deponents  being  sworn,  or  by  a  solicitor  or  his 
'  clerk  to  be  sworn,  to  an  affidavit  in  answer  to 
interrogatories  or  other  ^pecial  affidavit    .. 

On  a  summons  at  Judges'  Chambers .. 

Or  according  to  .circumstances  not  to  exceed  ,. 

In  the  GhanceiT  Division,  all  allowances  for  attend- 
ing at  the  Judges'  Chambers  are  to  be  by  the 
Judge  or  chief  clerk  as  heretofore. 
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Higher 
Scale. 


To  file  chief  derks'  and  taxing  masters'  certificates, 

and  get  copy  marked  as  an  office  copy 
On  coimsel  with  brief  or  other  papers^ 
K  comufiBl's  fee  one  guinea  ..         ••         •• 

If  more  and  under  five  guineas 
If  five  guineas  and  undw  20  guineas        ..         .% 
If  20  guineas 
If  40  guineas  or  more 
On  consultation  or  conference  with  counsel  .. 
To  enter  or  set  down  action,  speciid  case,  or  appeal, 

for  hearing  or  trial  •• 
In  Court  on  motion  of  course  and  on  counsel  and  for 
order  ••         .i         «•         •         ••         ••         •• 

To  present  petition  for  order  of  course  and  for  order 
In  Court  on  every  special  motion,  each  day . . 
On  same  when  heard,  each  day 
Or  according  to  circumstances,  not  to  exceed 
On  sjpecial  case,  or  special  petition,  or  ai 
adjounied  firom  the  Judges^  Chambers,  wi 
special  paper  for  the  day,  or  likely  to  be  heard    .. 
On  same  when  heard  .. 
Or  according  to  circumstQ^ices,  not  to  exceed 
On  hearing  or  trial  of  any  cause,  or  matter,  or  issue 
of  fact,  in  London  or  Middlesex,  or  the  town 
where  the  solicitor  resided  or  carries  on  business, 
whether  before  a*  Judge  with  or  without  a  jury,  or 
commissioner,  or  referee,  or   on   assessment   of 
damages,  when  in  the  paper 
When  heard  or  tried    ,,         ..         .. 

Or  according  to  circumstances  not  to  exceed 

When  not  in  London  or  Middlesex,  nor  in  the  town 

where  the  solicitor  resides  or  carries  on  business, 

for  each  day  (except  Sundays)  he  is  necessarily 

aoseuv  ••         ••         ••         ••         ••         «• 

'And  expenses  (besides  actual  reasonable  trarelling 

expenses)  each  day,  induding  Sundays    .. 
Or  if  the  solicitor  has  to  attend  on  more  than  one 
trial  or  assessment  at  the  same  time  and  place,  in 

each  case        

The  expenses  in  such  case  to  be  rateably  divided. 

To  hear  judgment  when  same  adjourned 

Or  according  to  circimistances 

To  deliver  papers  (when  required)  .for  the  use  of  a 

Judge  prior  to  a  nearing     ..         .» 
If  more  than  one  Judge 
On  taxation  of  a  bill  of  costs  .. 
Or  according  to  circumstances,  not  to  exceed 
.Unless  the  same  shall  necessarily  occupy  so  much 
time  that  the  taxing  officer  shall  consider  such 
amount  inadequate,  in  which  case  he  may  allow 
such  further  fee  as  he  shall  think  proper. 
In  action*  and  matters  for  purposes  within  the  cog- 
nisance  of  the   Court   of  Chuicery  before  the 
Principal  Act  came  into  operation,  such  further 
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fee  as  the  taxing  officer  may  think  fit,  not  exceed- 
'    ing  the  allowances  heretofore  made. 
To  obtain  or  give  an  undertaking  to  appear .. 
To  present  a  special  petition,  and  for  same  answered 
On  printer  to  insert  advertisement  in  Chizette 
On  printer  to  insert  same  in  other  papers,  each 

printer  ••  .«         ••         »•         •»         .• 

Or  every  two    ., 
On  registrar  to  ceftify  that  a  cause  set  down  is 

settled,  or  for  any  reason  not  to  come  into  the 

paper  for  hearing 
For  an  order  drawn  np  by  chief  clerk,  and  to  get 

same  entered 
On  counsel  to  procure  certificate  that  cause  proper  to 

be  heard  as  a  short  cause,  and  On  registrar  to  mark 

same  .•  •.  .«  •»  ••  .»  •• 
To  mark  conveyancing  counsel  or  taxing  master  .. 
For  preparing  and  drawing  up  an  order  made  at 

chimibers  hi  proceedings  to  wind-up  a  company 

and  attending  for  same,  and  to  get  same  entered .. 

And  for  engrossing  every  such  order,  per  folio      *. .. 

NoTK. — ^An.  order  of  course  means  an  order  made 

on  an  esc  jparte  application,  and  to  which  a  ftfuty  is 

entitled  as  of  right  on  his  own  statement  and  at 

his  own  risk. 
To  examine  an  abstract  of  title  with  deeds,  per  hour, 

in  a  cause  or  matter  ..         ..         ..         .« 

To  produce  deeds  for  such  purpose,  per  hour 


Oatbs  akd  Exbibitb. 

Commissioners  to  take  oaths  or  affidavits.  For  every 
oath,  declaration,  affirmation,  or  attestation  upon 
honour  in  London  or  the  country  .. 

The  solicitor  for  preparing  each  exhibit  in  town  or 
country         

The  commissioner  for  marking  each  exhibit .. 


TesmFbes. 


For  every  term  commencing  on  the  d^  the  sittings 
in  London  and  Middlesex  of  the  High  Court  of 
Justice  commence,  and  terminating  on  the  day 
preceding  the  next  such  sittinss,  in  which  a  pro- 
ceeding in  the  cause  or  matter  by  or  afiecting  the 
party,  after  appearance  entered,  shall  t^e  place  .. 

And  further,  in  country  agency  causes  or  matters, 
for  letters 

Where  no  proceeding  in  the  cause  or  matter  is  taken 
which  carries  a  term  fee,  a  charge  for  letters  may 
be  allowed,  if  the  circumstances  require  it. 

In  adddition  to  the  above  an  allowance  is  to  be  made 
foi:  the  necessary  expense  of  postages,  carriage  and 
transmiss.on  of  documents. 
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(1.)  The  several  Rules,  Orders,  and  Forms  contained  in  the  Schedule 
and  Appendix  to  the  Supreme  Court  of  Judicature  Act  (1873) 
Amendment  Act. 
^2.^  The  additional  Rules  to  the  Judicature  Act,  1875. 
f  3.S  The  Rules  of  the  Supreme  CJourt,  December  1875. 
(4.^  The  Rules  of  the  Supreme  Court,  February  1876. 
r5.)  The  Rules  of  the  Supreme  Court,  June  1876. 
?6.)  The  Rules  of  the  Supreme  Court,  December  1876. 
( 7.^  The  Rules  of  the  Supreme  Court,  May  1877. 
( 8. )  The  Rules  of  the  Supreme  Court  (Costs). 
(9.)  The  Rules  of  the  Supreme  Court,  June  1877. 
(10.)  The  Rules  of  the  Supreme  Court,  November  1878. 
(11.)  The  Rules  of  the  Supreme  Court,  March  1879. 
(12.)  The  Rules  of  the  Supreme  Court,  December  1879. 
(13.)  The  Rules  of  the  Supreme  Court,  April  1880. 
(14.)  The  Rules  of  the  Supreme  Court,  May  1880. 
(15.)  The  Rules  of  the  Supremo  Court,  May  1883. 
(16.)  The  R^ulaB  Generales  of  Hilary  Term  1853,  dated  11th  January, 

1853  (except  the  Rules  as  to  juries). 
(17.)  R^plaa  Generales,  as  to  Pleading  niade  by  the  Judges  in  pursuance 
.    of  the  Common  Law  Procedure  Act,  1852,  dated  the   10th  of 
May,  1853. 

The  Rules  imder  the  6th  section  of  the  Debtors'  Act,  1869. 
The  Chancery  Consolidated  General  Orders  of  1860. 
The  Chancery  Orders  dated — 
March  6th,  1860. 
March  20th,  1860. 
February  1st,  1861. 
February  5th,  1861. 
July  13th,  1861. 
January  1st,  1862. 
May  16th,  1862. 
May  27th,  1866. 
May  7th,  1866. 
November  22nd,  1866. 
April  17th,  1867. 
(21.)  The  Chancery  regulations  dated  August  8th,  1857,  and  March  15th, 

1860. 
(22.)  The  Rules,  Orders,  and  Regulations  for  the  High  Court  of  Admiralty 
of  England,  1859  and  1871. 

(Signed)        SELBORNE,  0. 

COLERIDGE,  G.J. 
W.  B.  BRETT,  M.R 
JAMES  HANNEN. 
NATH.  LINDLEY,  L.J. 
EDW.  FRY,  L.J. 
HENRY  COTTON,  L.J.  C.  K  POLLOCK,  B. 

(Signed  in  respect  of  Jiules  as  to  H.  MANISTY,  J. 

sittings  of  Court  of  Appeal.) 
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of  oonditional  jndgmeni,  on  non-perfbrmanoe  of  oondition  (r.  580}       *-  262 
wee  aUo  Judomxmt. 

ABATEMENT, 

oertmoateof(r.  186) 176 

ohai^  of  parties  by  death,  fto.,  action  not  to  abate,  when  (r.  178)       .  178 
mandamnfl,  piooeedings  not  to 'abate  by  death  of  nominal  defendant 

(r.  782) .296 

no  pleas  in  (r.  253) 191 

ACCX)UNT, 

application  for, 

order  in  deflftolt  of  appearance,  or  defendant  fiEtiling  to  satisfy 

jndge(r.  121) 156 

snmmons  for,  how  supported  (r.  122) 157 

daim  for,  to  be  indorsed  on  writ  (r.  18)     .         .        .        ^                 .  131 

enquiries  and  taking  of:  see  Ohambsbs  in  Ohakosbt  DiyuiOM. 

form  of  (r.  1004) 373 

ACCOUNTS,  prolonged  investigation  of 37 

ACKNOWLEDGMENTS, 

.  by  whom  reoeiTed  for  enrolling  deeds  (r.  905^ 341 

ocmmiissioners  to  state  time  and  place  of  taking  (r.  525)     .        .         .  258 
of  married  women,  master  no  jurisdiction  in  (r.  745)  .                 .      298,  299 

ACTION :  Bee  dUo  Joihdeb  of  Causes  of  Aotion. 

abatement  of,  to  be  certified  and  entered  (r.  186)                .         .       - .  175 

effect  of  entry  of,  after  one  year  (r.  187)     .         .        .        .       •.  175 

commencement  of,  hy  writ  of  summons  (r.  3) 128 

in  High  Coi^  meaning  of  (r.  1)      . 127 

other  proceedings  than  now  tal&en  (r.  2) 128 

proceeds  in  District  Begistry,  when  (rr.  76,  77)          ....  147 

London,  if  appearance  in  (r.  77)      .                          .         .  147 

unless  defendant  merely  formal  (r.  77^         .  147 

rule  nisi,  or  order  to  shew  cause,  no  motion  for  in  any  (r.  GOT)    .        .  289 

substituted  for  what  proceedings  (r.  1)     .                                  .  127 

ACTS 

relating  to  former  Courts  and  to  judges    .         .        .  .        .45 

the,  meaning  of  (r.  1041)         .......      881,382 

ADDING  OB  SUBSTITUTING  PABTIES, 

application  for,  how  made  before  trial  (r.  134) 161 

during  trial  (r.  134) 161 

defendant  added,  amended  writ  served  (r.  135)         •        .        .        .161 

misjoinder,  where  (r.  133) 160 

plamtiffadded,consentin  writing,  when  (r.  133)       ....  160 

wrongly  named  by  mistake,  when  (r.  124)   ....  157 

proceedings  carried  on  between  continuing  peorties  (r.  181)  173 
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ADDRESS  FOB  SEBYIGE :  $ee  Afpbabanoe. 

ADJOURNMENT 

in  ohambera :  see  Chambers. 
in  discovery :  tee  Discx)yKBT. 
oftjial(r.458) 241 

ADMINISTRATION  AND  TRUSTS: 
$ee  Chahbebs  nr  the  Chanoebt  Division. 
€U8o  Trusts,  Adminibtration  and  Execution  of. 

ADMINISTRATION 

of  aaeets  of  deoeased  person, 

bankruptcy  rales  to  prevail  in,  when 65 

orders  for,  on  transfer  of  causes,  how  (r.  653)         .  280 

ADMINISTRATOR, 

costs  out  of  estate,  if  proceedings  reasonable  (r.  976)  ....  352 

joinder  of  claims  with  personal  claims  (r.  192)  .        .         .        .         .  176 

may  sue  and  be  sued  alone  (r.  130)  •       ' 159 

sale  of  property,  to  have  conduct  df  (r.  666) 284 

ADMIRALTY, 

agreement  between  solicitors  may  become  an  order  of  Court  (r.  718)     .  293 

appeals  from  inferior  Courts  (r.  887) 336 

award  of  justices  in  salvage  dispute  (rr.  888,  889)    .        .  337 
appearance, 

by  person  interested  (r.  94) 150 

default  of,  action  in  rem  may  proceed  (rr.  112, 113)      .         .      153, 154 

notice  o^  to  Admiralty  registry  (r.  73)        ....        .  147 

arrest,  caveat  against  (r.  332) 210 

&iil  by  party  entering  (r.  336)     .....  210 
failure  to  give,  action  by  default  (r.  337)        .         .210 
district  registry,  no  warrant  before  ascertaining  if  caveat 

entered  (r.  334)      . 210 

enforcing  payment  (r.  338) 210 

bow  obtained  (r.  333) 210 

notwithstanding  caveat  (r.  339)          .      • 211 

bail, 

before  whom  taken  (r.  89) 149 

bond  filed,  time  for  (r.  90) 149 

commissioner  not  to  take,  on  behalf  of  client  (r.  91)      .                  .  150 

delays  in  taking,  dispensed  with  how  (r.  970;              .         .         .  851 

l9olicitor  neglecting  to  put  in  (r.  88) .  149 

caveat  not  in  force  more  than  six  months  (r.  975)       .         .         .         .351 
caveat :  $ee  Arrest— Releases  in  Admtbalty. 
chambers,  applications  and  proceedings  at :  see  Chambers. 
district  registries, 

removal  of  causes  from,  as  of  right  (rr.  413  (4),  414,  415)  232,233 

arrest  in :  eee  Admiralty,  Arrest  in. 
release  in :  see  Admiralty,  Release  in. 
evidence  by  affidavit  in, 

default  actions  in  rem  (r.  484) 247 

references  in  Admiralty  (r.  484)         .                  ....  247 
printing,  default  actions  in  rem,  r.  30  of  Order  XXXVIII.  not  to 

apply  (r.  550) 257 

filing  of  documents  (r.  1010) 376 

judge  of  Court,  duties  of 62 

minute  book  (r.  1011) 376 
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Digitized  by 


Google 


Index. 


533 


650) 


ADMIRALTY— «mitnu«i. 

payment  into  Conrt  (r.  273)     . 
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prevention  of,  by  caveat  (r.  275) 
pleading :  see  dUo  Plbadinos. 

claim,  statement  of^  time  for  (r.  227) 
defence,  statement  of,  time  for  (rr.  239,  240,  241) 
reply,  time  for  (r.  276)      .... 
time  may  be  abridged  (r.  969)  . 
preliminary  Act,  when  to  be  delivered  (r.  224)  . 
action  may  be  tried  on  (r.  224)  . 

compulsory  pilotage,  how  pleaded  in  such  case  (r.  224) 
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adioumments  (r.  842)       .... 
affidavits  counter,  vrhea  to  be  filed  (r.  889) 
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C06ts(r.  845) 

counsel  (r.  844) 

evidence  (r.  843) 

taken  by  shorthand  writer  (r.  843) 
notice  to  proceed  (r.  841)  .... 

faUuretoflleOr.841). 
registrar,  Order  LvL  applicable  to  references  to,  with  or  without 

merchants  (r.  838) 
report,  taking  up  and  filing  (rr.  846,  847) 
objections  to  (r.  848) 

proceedings  on  (r.  848) 
pleadings,  proofs,  and  printing  (r.  849) 
registrar,  authority  o^  in  Obambers  (r.  745) 

duties  of 

releases  (r.  332) 

caveat  against  (r.  827) 

how  obtained  (r.  329)      . 
costs,  party  obtaining,  liable  for,  when  (r. 
dlBtrict  regis^,  preliminary  to  grants  in  (r.  330). 
freight  (r.  325) 

paying  sum  into  registry  (r.  324) 
reffisfary,  to  be  left  at  (r.  328)    . 
salvage  (r.  326) 
withdrawing  warrant  hy  (r. 
sale  in :  see  Salbs  bt  thb  CJoubt. 
service  in :  see  also  Sbbviob. 

instruments,  issue  of  (r.  1021) 
time  for  (r.  1022) 
marshal,  by  the  (r.  1024)  . 
Sunday,  ou,  &c.  (r.  1023)  . 
verification  of  (r.  1025) 
in  actions  in  rem, 

by  whom  effected  (r.  58) 
how  effected  (r.  59)   . 

on  cargo  landed  or  transhipped  (r. 
custodian  of  cargo  (r.  61) 
when  dispensed  with  (r.  57) 
time  ma^r  be  abridged  in  actions  in  (r. 
warrant  in  actions  of  rem,  issue  of  (r.  3 

affidavit  on,  to  contain  name  and  address  of  party  issuing  (r. 
in  action  for  bottomry  (r.  38c) 

distribution  of  salvage  (r.  38d) 
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wigM  or  pnyion  (r.  881  b)   .  .196 

ptitiealaiB  in,  may  be  w«i?ed  (r.  89) 136 

lbfmor(r.88XApp.A.  £,17 136,391 

writQffiimmoiiim(r.  9XApp.A.L,ll,18      ....      129,389 
oMae  within  noQ-exdnsiTe  juzitdiotioii  ai  ffigh  Court  ci,  raaj  imoe 
intnyOoortCr.  87) 133 

ADMI8SION8, 

bj  pleading  (r.  871) 223 

doomnenti,  notice  to  Admit  (r.  872) 223 

formofCr.  878XApi>.a,ll  .224,410 

eottofproTing(r.872) 223 

eridenceof  (r.  877) .225 

&ota,  notice  to  admit  for  jmipoee  of  oaoee  only  (r.  874)  .        .    22( 

fonnof(r.875).App.B.,l2 224.412 

timefor(r.87^ 224 
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chambers  in  Chancery  Division,  notice  of  intention  to  use,  in  (r.  540)  .    255 
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swearing  of,  before  whom  to  be  iwom  (rr.  524, 586,  587) 

form  of  jurat  (r.  525) .  .         .         . 

abroad  (r.  526). 

aoandalons  matter,  order  to  strike  oat  (r.  531)    . 

unneoeasary  matter,  ooets  of  (r.  523) 

witnesB  to  speak  to  &ct8  witain  his  own  knowledge  (r.  528) 

AFFIDAVIT,  TBIAL  ON 

plaintiff  to  file  and  deliver  list  to  defendant  (r.  545) 

within  what  time  (r.  545)  .... 
defendant  to  file  and  deliver  list  to  plaintiff  (r.. 546) 

within  what  time  (r.  546)  .... 
reply,  time  for  (r.  547) 

confined  strictly  to  matters  in  reply  (r.  547) 
oroBs-examination  on,  notice  to  prodnce  deponent  for  (r.  548) 

fiedlnre  to  prodnoe  (r.  548) 

costs  of  prodncing  witness  for  (r.  548) 

compelling  witness  to  attend  for  (r.  549) 
notice  of  trial  7r.  550)     .  '      . 
printing  of  eviaence  by  affidavit  (r.  550^   . 

farther  affidavits  by  consent  (r.  550)  . 
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AMENDMENT 
of  pleadings, 

all  sach  as  necessary  to  determine  real  qaeslion  (rr.  809, 820)  '  206, 208 

withoat  leave  of  claim  before  replying  Qt,  810)    ....  207 

time  for  (r.  810) 207 

of  counterclaim  before  answering  reply  (r.  811)  207 

time  for  (r.  311) 207 

disallow,  application  by  opposite  party  to  (r.  812)  .  207 

time  for  (r.  312)  .         .....  .207 

pleading  to  (r.  313) 207 

effect  of  not  (r.  313)    .....  207 

time  for  (r.  313) 207 

clerical  mistakes  in  jadgment  or  orders  (r.  819) 208 

costs  (rr.  821, 1002,  rr.  81,  82) 208,368 

.Ck)art  of  Appeal,  on  app^Md  to<r.  868) 827 

defect  or  error  in  proceedings  (r.  820)                208 

fresh  groands  of  claim  not  to  be  raised  except  by  (r.  212)    .  182 

leave  for,  in  cases  not  provided  for  (r.  314) 207 

notice  of  motion  for  new  trial  (r.  555)          ....  258 

writ  of  summons  amended  by  adding  defendants,  to.  be  filed  (r.  135)  161 

ANNULLED, 

no  order  or  rale  by  any  former  order  to  be  revived  impliedly  (r.  1048)  .  882 

former  orders  and  rales,  in  Appendix  0 127, 529 

ANSWEB  TO  PETITION :  see  Pkotoh. 

ANSWEBS  TO  INTERROGATORIES :  tee  Diboovbbt. 


APPEAL, 

Ohambers,  from :  tee  Ghambebs. 

Divitiional  Court,  to :  see  Divisionai^  Court. 

House  of  Lords,  to 

see  also  HousB  of  Lords. 
generally, 

costs  only,  not  subject  to 

order  of  Court  or  judge,  by  consent  of  parties,  not  subject  to  . 
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APFEAJ^— continued. 
CouBT  OF  Appeal. 

ameDdments,  power  of,  as  to  (r.  868)         .         .  '     .         .         .  327 

appeals  to,  how  brought  (r.  865)      ......  325 

attendance  of  Judge  of  High  Court  in 94 

oonstitution  of 59 

costs  (r.  868) 327 

security  for  (r.  879) 331 

Court  or  judge  below,  appUoation  to  be  first  made  to,  where  permis- 
sible (r.  881)       333 

evidence  (rr.  875, 877)    .         .                 i 330 
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printing  of  (r.  876) 330 
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interlocutory  order  unappealed  does  not  bind  (r.  878)        .         .         .  330 
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interest  for  time  execution  is  delayed  (r.  883) 334 

juries  of,  appointment  and  duties  of 91 

may  sit  in  High  Court,  when 35 

single,  powers  of 35 

sittings  of 67,93 

style  of 99 

judgment,  motion  for,  when  to  (r.  563) 259 

Court  of  Appeal  may  give  any  (r.  868)      ....  327 

jurisdiction  of 2,  8 

none  when  decision  below  final       .         .         .         .         .  95 

motion,  every  application  to  a  judge  of,  to  be  by  (r.  882)    .         .         .  334 

notice  of,  what  to  state  (r.  865)     .         .         .         .         .         .325 

on  whom  served  (r.  866) 326 

where  insufficient  (r.  866) 326 

amendments  in  (r.  866) 326 

length  of  (r.  867) 326 

new  trial  (r.  869) 328 

motion  for,  when  to  (r.  551) 257 

order,  may  make  other  or  further  (r.  868) 327 

notwithstanding  notice  (r.  868) 327 

in  favour  of  respondents  who  have  not  appeared  (r.  868)  .         .  327 

respondent  may  give  notice  to  vary  judgment  (r.  870)        .         •         •  328 

lengtti  of  notice  (r.  871) 328 

.    cross  appeal,  should  not  bring  (r.  870)     ....  328 

setting  down  appeal,  time  for  (r.  872) 328 

stay  of  proceemngs,  appeal  not  to  be  (r.  880) 333 

time  for,  when  it  oegins  to  run  (r.  879) 330 

appealing  in  matters  not  in  an  action  (rr.  873,  879)  329,  330 

bankruptcy  (r.  873) 329 

company,  winding  up  (r.  873) 329 

ex  parte  application  from,  refusal  of  (r.  874)        .         .        t  330 

APPEABANCE, 

Admiralty  actions,  in,  notice  of  by  central  office  to  r^;istries  (r.  73)     .  147 

by  person  interested  (r.  94) 150 

proceedings  in  default  in  rem  (rr.  112, 113)      .         .      153, 154 

*  before  judgment,  at  any  time  (r.  92)         .         .         .         .         .         .  150 

change  or  addition  of  parties,  order  how  served  (r.  182)  .  .  174 
conditional,  with  notice  to  set  aside  service  (r.  100)  .  .  .151 
counterclaim,  to.  by  third  parties  (rr.  245,  246),  form  App.  B.,  2  .      190,  408 

district  registry,  when  in  (r.  74) 147 

when  optional  in  (r.  75)           .         .         .         ."^        .  147 

entry  of  (r.  78) 148 

certificate  of  (r.  78) 148 

notice  of,  to  plaintiff  (r.  79),  form  App.  A.  II.,  2         -  .      148,  393 


firm,  one  person  carrying  on  business  under  name  of,  by  trader  (r.  86).     149 
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APPEARANCE— <xm<tnt««(I. 

infant,  of,  most  be  by  guardian  ad  litem  (r.  140) 
land,  in  action  for  recoyery  of,  by  persons  interested  (rr.  95,  96) 
part  only,  to  (r.  98)      .... 
manner  of  appearing  where  person  not  defendant 
(r.97) 


PAGE 
164 

150 
150 

150 


notice  of,  as  to  part  only  (r.  99),  form  App.  A.  11.,  3  151, 393 

London,*in,  when  (r.  71) 1*7 

at  central  office  (r.  72) 147 

memorandum  o^  form  of  (r.  83),  App.  A.  II.,  1         . .  .      149,  392 

on  receipt  of,  entry  in  cause-book  (r.  84)      .  .     149 

TOurtners,  by  (r.  85) ^      .         .         .149 

Probate  actions  in,  notice  of,  by  central  office  to  registries  (r.  73)         .     147 

by  person  interested  (r.  93) 150 

service,  address  for,  to  be  given  by  defendants  on.  entry  of  (r.  80)  .  148 
by  defendant  in  person,  on  entry  of  (r.  81)  .  .  148 
illusory  or  fictitious,  set  aside  (r.  82)  .  .  .149 
memorandum,  not  received  without  (r.  82)   .         .     149 

several  defendants  by  same  solicitor  (r.  87) 149 

solicitor  not  entering  after  undertaking  (r.  88)  .  .         .149 

thirdi»rty,  by(r.  171)  .         .         .         .         .         .         .         .         .170 

time  for,  where  leave  given  to  serve  out  of  the  jurisdiction  (r.  68)  146 

default  of,  proceedings  on. 

Admiralty  actions  in  rem  (rr.  112, 113)  .         .         .       153, 154 

account  (rr.  112, 121) 153, 156 

action  may  proceed,  when  (r.  112)         .  .         .     153 

bond,  action  on  (r.  114)        ......     154 

damages,  assessment  of  (r.  105) 152 

district  registry,  time  for  entering  judgment  (r.  Ill)       .         .     153 

infant,  or  of  unsound  mind,  where  defendant  (r.  101)      .         .     151 

guardian,  application  for  (r.  101)        .         .  .     151 

notice  of  application  (r.  101) 151 

service  of  notice  (101) 151 

judgment  where  demand  liquidated  (rr.  103, 104, 107)     .      151, 152 
demand  unliquidated  (rr.  105. 106)  .     152 

settingasideof  (r.  110)         .         .         .         .     l.^S 

land,  in  action  for  recovery  of  (r.  108) 153 

where  defence  limited  to  part  (r.  108)    .         .         .         .     153 
where  joined  with  claim  for  mesne  profits,  &c.  (r.  109)     .     153 
of  some  defendants,  where  several  (rr.  104, 106, 107)       .         .     152 
pleadings  or  documents,  delivery  of  (rr.  206, 1015)  .      180,  377 

service,  affidavit  of  (r.  62, 102)      .         .         .      •  .         .      143. 151 
date  of,  to  be  indorsed  on  writ  (r.  62)  ...     143 

summons  at  Chambers  (rr.  738,  739,  740)       ....     297 

third  party  (rr.  171, 172, 173) 170, 171 

trial,  by  defendant  at  (r.  455) 241 

phiintiffat(r.456) 241 

setting  asidejudgment,  obtained  at  (r.  457)       .        .    241 


APPELLATE  Jurisdiction  Act,  1876 85 

APPLICATION. 

a  particular,  may  be  heard  by  one  judge  for  another  when  (r.  652) 
ex  parte,  not  to  be  made  generally  (r.  698)         .... 
rule  nisi,  for  a,  or  to  show  cause  not  to  be  made  when  (r.  697) 


280 
289 
289 

308 


APPORTIONMENT  of  fund  by  chief  clerk  (r.  780) 

ARBITRATION  AND  AWARD. 

costs  may  be  taxed  .when  (r.  990) 360 

proceei  lings  under  Common  Law  Procedure  Act,  unaffected  by  Order 
XXXVI.  (r.  434)    .         . 237 
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ABBITBATION  AND  AWABD-Hjo^timed. 

set  aside  application  to,  may  be  made  during  next  sittings  (r.  974)        .    851 
enforce  or  lemiti  motion  for  not  to  be  by, 

rule  nisi,  or  to  g^ow  cause  only  (r.  697) 289 

notice  of  motion,  form  of^  &o.  (r.  699) 290 

time  for  (rr.  700,  974)     .         .         .         ...         .      290,  861 

ABBEST :  tee  Dibtor's  Aot,  Adiqbaltt. 

ASSESSMENT. 

damages  against  'defendant  in  de&ult-  (rr.  105,  100,  107,  297,  298, 

299) 152,203,204 

mesne  profits,  &c(rr;  109, 801)                 •        .        .  .      153,204 

ASSESSOBS,  trial  with  (r.  407) 86,247 

order  for  (r.  481)    ., 86,286 

ASSIGNMENT,  CBEATION  or  DEVOLUTION  of  estate  Ac,  pending 

action,  not  to  cause  action  to  abate  (r.  178) 173 

choses  in  action,  of 16 

ATTACHMENT  OP  DEBTS. 

application  for  (r.  622)    .         .         . 271 

made  ex  parte  (r.  622) 271 

by  judgment  creditor  (r.  622) 271 

upon  affidavit  (r.  622) 271 

costs  (r.  630J)         ..         . 273 

discharge  of  garnishee  (r.  628) 273 

district  regis£y,  in  (r.  405) 281 

entries  of  proceedings  in  attachment  book  (r.  629)      ....  273 

copies  of  (r.  629^ 273 

execution  against  garnishee,  when  (rr.  624, 627)  .272 

issuedirected  where  garnishee  dispqtes  liability  (r.  625)     .         .         .  272 

motion  for  not  to  be  tor  rule  nisi  (r.  697) 289 

notice  of  motion  for  (rr.  699,  700) .290 

order  on  appearance  of  third  party  or  finilure  to  appear  (r.  627)    .        .  272 

to  garnishee  to  appear  (r.  622) 271 

eerrice  of,  binds  debt  (r.  628) 272 

ATTACHMENT  OF  PEBSONS. 

Admiralty  caveat  against  arrest  in,  enforced  h^  (r.  888)  .  210 

discovery,  &o.,  failure  to  obey  orders  for  (r.  868)         .         .  .  V21 

judgment  enforceable  by,  when  (rr.  582,  584,  585) 263 

mption  for,  not  to  be  by  rule  nisi  (r.  697) 289 

notioeofmotionfar(rr.  699.  700) 290 

serviceoforder  for  (r.  1012) 876 

solicitor  not  appearing  after  undertaking  (r.  88)  ....  149 

not  putting  in  bail  in  Admiralty  after  undertaking  (r.  88)      .  149 

writ  of,  effect  of  (r.  620;) 270 

none  issued  without  leave  (r.  621) 271 

AUDITA  QUEBELA,  no  proceeding  by,  to  be  used  (r.  605)  ...    267 

AWABD :  see  Abbitratiok. 


BAIL :  see  dUo  Admiralty. 

commissioner  not  to  take  for  client  (r.  91)  .....     150 

BANKEBS' BOOKS,  inspection  of  (r.  859)     .  .         .220 

BANKBUPTCY. 

appeal  in,  time  for  (rr.  873,  879)      .         .         .         .         .         .   •  329,  330 
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PAOB 

BANKBUPTOY-<xmhni««d. 

change  of  parties  by :  see  Partibs. 

Loiukm  Gourt  o^  part  of  Supreme  Oonrt 2,64 

roles  to  prevail 65 

trustee  in,  denial  of  right  to  sue  as,  to  be  pleaded  (r.  288)  .  .     189 

what  claims  may  be  joined  by  (r.  190)       ....     176 

BENEFICIALLY  INTERESTED, 

trustees,  execntors,  and  administrators  may  sue  and  be  sued  without 
joining  parties  (r.  180) .159 

BESPEAKING  JUDGMENT :  tee  JuDOianrr. 

BILL  OP  EXCHANGE,  pleading  to  action  on  a  (r.  235)         ...     188 

BILLS  OF  EXCHANGE  ACT,  1855,  . 

procedure  under,  abolished  (r.  8;      . 129 

BILLS  OF  SALE, 
Registrar  of, 

master  to  execute  office  of  (r^  918) 842 

searches,  certificates  by  (r.  916) 842 

8atis&etion,entryofmemorandumof(rr.  919, 920)    .        .  342,843 

BLIND  PERSON, 

cortificateinjuratofaffidayitby  (r.  533) '      •    254 

BOOKS  OF  BANKERS,  &c.,in8pection.of(r.  359)  .220 


CALENDARS  OF  FILING  OF  DOCUMENTS : 
•06  Filing,  Central  Office, 

in  the  Chancery  Division  (r.  929) 344 

CAUSE  BOOK :  eee  Central  Office. 

appearance  to  be  entered  in  (r.  84) 1^9 

Chancery  Division,  in,  reference  to  Registrar's  book  (r.  914)  8i2 

date  of  every  jiiilgment,  order,  or  certincate  to  be  entered  {t,  913;        .  .342 

CAUSE,  certificate  of  last  proceeding  in  (r.  917) 342 

removal  of  to  or  from  district  registries  :  eee  DiflTBicr  Registries. 

CAVEAT :  see  Admiralty. 

CENTRAL  OFFICE, 

acknowledgments  (r.  905) 841 

affidavit  or  record  not  to  be  taken  from  office  (r.  921)         .                 .  343 

appearances  in,  to  be  in  London  (r.  72) 147 

arrangements,  publication  of  (r.  897) 340 

Bills  of  Sale  Act,  master  to  perform  duties  of  Registrar  under  (r.  918) .  842 
satisfaction,  memorandum  of  (it.  919,  920)  ....     342,  343 

business  of 108 

certificate  of  last  proceeding  in  cause  (r.  917) 842 

certificates  of  chief  clerks,  petitions,  admissions,  submissions  to 

aibitration,  &c.,  to  be  filed  (r.  924) 343 

office  copies  (r.  924)         .' 343 

and  other  documents  filing  date,  &c.,  of  (r.  911)  .         .         •         .  841 

clerks  of,  classification  of 104 

copies,  certificates,  &c.,  sealed,  admissible  as  evidence  (r.  900)     .        .  840 
deposit  of  deediT  or  documents  (r.  928)      .         .         .         .                  .343 

distribution  of  business  in  (r.  894) 388 
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CENTRAL  OFFICE— continued, 

district  registry,  documents  when  action  remoyed  from  (r.  420)  .  234 

enrolment  of  judgments  or  orders  unnecessary  (r.  901)        .         .         .     340 

of  deeds  under  statute  (r.  902)  ...         .         .         .         .340 

scheme  under  Hallway  Companies  Act,  1867  (rr.  903, 904)  340,  341 

.100 
.  341 
.  342 
.  343 
:     341 


establishment  of 

filing,  date  of,  to  be  written  on  pleadings  (r.  909) 

judgment,  order,  &c  (r.  912)      .... 

forms  (rr.  925,  926) 

indexes  or  calendars  to  be  kept  (r.  910)     . 
judgments,  &c.,  in  Chancery  Division  reference 

to  Registrar's  book  (r.  914)  .... 
master,  one  to  attend  at,  to  control  business  (r.  895)  . 
masters  of  Supreme  Coiprt  to  control 

meaning  of  (r.  1041) 

oaths,,  authority  to  take           .         .         .         . 
officers,  appointment  and  removal  of         .         ... 
offices  amalgamated  with 

transfer  of  officers  to 

orders  on  petitions  and  awards  to  be  passed,  when  (r.  908) 
recognizances,  enrolment  of  (r.  907) 
records  of  deeds  and  recognizances  (r.  906) 

seals  (r.  899)  . 

searches  and  certificates  by  the  Clerk  of  Enrolments  (r.  916) 

of  bills  of  sale  (r.  916)       .... 

of  acknowledgments  of  married  women  (r.  916) 

of  judgments  (r.  916)         .         .        ^         . 
taxation  of  costs  (r.  896)  .... 

in  vacation  (r.  896)  .... 


.  342 

.  340 

.  101 
381,382 

.  340 

.  102 

.  100 

.  101 

.  341 

.  341 

.  341 

.  340 

.  342 

.  342 

.  342 

.  342 

.  340 

.  340 


CESTUI  QUE  TRUST, 

claim  of,  against  trustee  in  respect  to  the  trust  (r.  130) 

not  barred  by  time 

trustee  may  sue  or  be  sued  without  joining  (r.  130)    . 

CHAMBERS,  applications  and  proceedings  at 

I.  General,  . 

summons,  by,  unless  ex  parte  (r.  734) 

ex  parte,  to  be  by,  when  (r.  735)     . 
summons 

a4Jouimnents  (r.  741)         .         .        .        .* 
to  Court  (r.  742)     . 

Court  to  Chambers  (r.  742)  . 
after  sealing  not  to  be  altered  (rr.  736) 

costs  (r.  342) 

default  of  appearance  to  (r.  738) 

costs  where  judge  does  not  proceed  ex  parte  (rr.  740, 

r.  13) 

where  judge  has  proceeded  ex  parte  (r.  739) 
form  of  (r.  743;,  App.  K.  1 
general  directions,  &p.,  may  be  given  (r.  742) 

and  see  Directions,  Summons  fob. 
improper  or  unnecessary  matter,  costs  of  (r.  1002, 

in  Chancery  Division  (r.  1002,  r.  22) 
service  of,  time  for  (r.  737) 
special  allowances  (r.  1002,  r.  12)       . 

for  costs  of  counsel  (r.  1002,  r.  16) 

II.  Queen'8  Bench  and  Probate,  Divorce^  and  Admiralty  Divisions, 

appeal  from  judge  (rr.  756.  884)         ... 

mode  of  and  time  for  (r.  757) 
master,  authority  of  (r.  745)       .... 


159 

16 

159 


296 
296 

297 
298 
298 
297 
212 
297 


r.  20) 


1002, 
297.364 

.  297 
298,476 

.  297 

.  365 


297 
364 
365 


35.  301.  334 
301 
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.  800 

.  300 
300,301 

.  801 

.  300 

.  299 

.  300 

.  300 


.     302 

.     301 

302,  476 

.     298 


CUAMBERQ— continued, 
masters, 

annoanoement  of  anrangements  as  to  (r.  749) 

appeal  from  (r.  754) 

mode  of  and  time  for  (r.  754) 
•     not  a  stay  (r.  755^ 

application  to  be  marked  with  name  of  (r.  750) 

attendance  of  (rr.  746,  747,  748) 

Debtors'  Act,  application  under,  to  (r.  752)  . 

pudge,  reference  by,  to  (r.  753)    . 
Begistrar,  authority  of  (r.  745)  .... 
summons, 

calling  on  (r.  761) 

lists  of  (r.  760) 

order,  form  of  (r.  762),  App.  K.  2 

preparation  of  (r.  744)        .... 

sealing  of  (r.  744) 2»» 

OHAHBERS  IN  THE  CHANCERY  DIVISION. 

administrations  and  trusts : 

see  aUo  Trusts,  Administbation,  Exscution  of. 

originating  summons, 

discretion  or  power  of  executor,  &o.,  not  to  be  interfered  with 

except  where  necessary  (r.  774) 807 

evidence  on  (r.  769) .         .306 

for  administration  in  what  cases  (r.  766)       ....     305 

for  what  purposes  (r.  765) 304 

form,  &c.,  of  (rr.  782, 783, 784, 785),  App.  L.  1, 25     808,  309,  497. 514 
judge,  subsequent  summons  to  be  beiore  the  same  (r.  773)      .     306 

judgment  on  (rr.  770,  771,  772) 306 

special  directions  (r.  771) .     306 

who  may  take  out  (r.  765) 304 

whom,  to  be  serred  on  (rr.  767,  768,  771)  .         .      805,306 

Charitable  Trusts  .Act,  1853,  s.  28,  applications  under  (r.  775)       •    307 
advertisements  for  creditors  and  claimants. 

affidavits,  office  copies  of  (r.  810) 

claims,  examination  of  (r.  814),  App.  L.  5,  6 
adjudication  on  (r.  817)      .         .         . 
affidavit  by  executor  (rr.  814,  815) 
after  expiry  of  notice  (r.  819)      .  . 
further  evidence,  &c.  (r.  816) 
hearing,  adjournment  of  (r.  816) 
list  of,  allowed  to  be  left  in  Judges'  Chambers  (r.  821) 
notice  of  result  of  adjudication  to  creditors  (r.  818),  App. 


creditor,  attendance  of  (rr.  811,  812,- 813,  817,  818) 

affidavit  by  (r.  81l) 

form  of  (r.  809),  App.  L.  2.  3     . 

exclusion  of  persons  not  appearing  (rr.  806,  819) 


notice  to  receive  payment  by  cheques  from  Paymaster-General 


(r.  822),  App.  L.  9 
notices  under  order  may  be  served  by  post  (r.  823) 
one  only  to  be  issued  for  proceedings  in  Chambers  (r.  807) 
preparation  and  approval  of  (r.  808)   .     '   . 
affidavits :  $ee  Affidavits. 
attendances. 

any  parties  may  attend  at  iheir  own  costs  (r.  804) 

may  apply  for  conduct  of  action  (r.  804)    . 
classes,  judge  may  divide  parties  into  (r.  802) 

costs  occasioned  by  party  not  abiding  by  (r.  802) 

order  on  summons  (r.  805) 

solicitor  representing  antagonistic  parties  (r.  803) 


.  314 
814,  498 
.  315 
314,  315 
.  315 
.  315 
.  315 
316 


L.,7 
315,  500 
314,  315 
.  314 
313,  497 
318,  315 


316,  500 
316 
313 
313 


313 
313 
312 
312 
313 
313 
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Chief  Glerk« 

apportkmmeni  of  fond  oertiiied  by  (r.  780)  .         .         .         .    308 

O(»npataikmofinterattoertifledbir<r.780)  .308 

IMurttes  bound  to  attend  bdbie  (r.  7^) 308 

swearing  fidiel J  (t.  779) 308 

powen  and  dnoea  of  (it.  777, 778) 907 

certificates  of^ 

account  how  to  be  dealt  with  in  (r.  830)  .317 

adoDtionof(r.  827) 317 

diacharge  or  Tary.  time  to  (r.  832) 818 

nnder  special  dronmstances  (r.  833)  .318 

docoments  to  be  left  at  Ohambers. 

adjournment  from  Gourt  io  be  on  note  by  Registrar  (r.  791)  .         .    310 
central  office,  copies  ci  certificates  from  (r.  793)  .  .310 

judgment  or  order,  proceedings  on,  copy  to  be  left  at  Chamben 

(r.790) 310 

names  of  sdicitor8(r.  792) 310 

experts, 

assistance  of;  in  (r.  781)    .  .308 

further  consideration. 

summons  for  (r.  834) 318 

generally, 

business,  what,  to  be  carried  on  in  (r.  76i).    '    .  .302 

to  be  carried  on  in  coigunetion  with  Gourt  business 

(r.768) 302 

infiftnts,  proceedings  relating  to  r 

interest, 

computation  of,  by  Chief  Clerk  (r.  780) 308 

deceased  person,  on  debts  of  (rr.  82i,  825) •  316 

legacies,  on  (r.  826) 316 

orders,  registering  and  drawing-up  of. 

Judge  may  direct  Begistrar  (r.  836) 318 

notes  to  be  kept  of  (r.  835) 318 

forms  (r.  837),  App.  L.  11-24  .         .         .    •    .         .        318,501-514 
solicitors, 

change  of  (r.  44) 138 

summons*  in  GhiBonb^s, 

originating,  appointing  fresh  time  on  fiEulure  to  serve  (r. "  84)        .  309 

appearance  to  (r.  785) 309 

formof(782),  App.  L.25 808,514 

how  taken  out  (r.  782) 306 

how  marked  (r.  783) 808 

time  of  apnointment  (r.  783) 908 

summons  to  proceed. 

absent  party  (r.  797) 311 

substituted  service  or  otherwise  (r.  797)       .  .         .311 

by  whom  taken  out  (r.  794) 311 

directions  on  return  of  (r.  795) 311 

fresh  parties  (r.  798) 311 

issue  of  (r.  795) 311 

proceeding,  course  of  (r.  799)    ..         -.         .         .         .         .         .  311 

nettling  deed  (r.  796) 311 

summons  book,  entries  in  (r.  800) 312 

listsof  summonses  (r.  801) 312 


CHANCELLOR,  LORD, 

vacancy  in  the  office  of  (r.  1045) 382 

office  in  commission .  56 

position  of,  unaffected  by  Act  of  1873 55 
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OHANOBBY  DIVISION: 

$ee  dUo  Sspabatb  Hbadinqs. 
aadgnment  of  oausee  in  the  (r.  81)  . 

oommenoed  by  writ  of  snmmoiiB  (r.  81a) 
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CHANGE  OP  SOLICITOR  (r.  44) 138 

PABTIES :  see  Pabtiss. 

CHARGING  ORDERS,  DISTRINGAS,  AND  STOP  ORDERS, 

charging  order  may  be  made  (r.  681) 273 

company,  meaning  of  in  Order  XLVL  (r.  638)  .  .         .    276 

court  money  in,  costs  occasioned  by  stop  order   obtained  withont 

notice  (r.  642) 277 

service,  when  unnecessary  (r.  643) 278 

distringas,  no  writ  to  be  issued  under  5  Vict.  c.  5,  s.  5  (r.  632)    .  275 

notice  under  this  order  same  effect  as  (r.  638)       .  .     276 

district  registry,  in  (r.  405)  .         .  .  .         .    231 

master  has  no  authority  to  grant  (r.  745) 298 

notice  of  claim,  how  made  (r.  634),  App.  B.  22,  27  276,  415,  416 

withdrawal  of  (r.  689) 276 

8eryiceof(r.  684) 275 

effect  of  (rr.  688,  640) 276,277 

address  of  claunant(r.  635) 276 

alteration  of  (r.  637)  .         .......     276 

amendments  in  (r.  641) 277 

notices  to  claimant  (r.  636) ^6 

CHEQUE,  pleading  to  action  on  (r.  285) 188 

CHIEF  CLERKS :  ms  Cbambibs  or  thi  Chanokit  Diyisiov. 

CHIEF  JUSTICE,  LORD,  vacancy  in  the  office  of  (r.  1045)  .        .        .  882 

CHOSES  IN  ACTION,  assignment  of 16 

CIRCUITS, 

regulation  of .78 

jurisdiction  of  judges  on 21 

what  judges  to  go  on 27 

CITY,  service  on  (r.  55) 142 

CLAIM,  STATEMENT  OF :  eee  Plkadihgs. 

tnah  grounds  of,  not  to  be  raised  except  by  amendment  (r.  212)  .  182 

CLAIMANTS,  ADVERTISEMENTS  FOR :  $ee  Cuambbbs  nr  the  Chahobbt 
Division. 

CLASS,  one  or  more  persons  may  sue  or  be  sued,  as  (r.  181)  .     159 

CLASSES,  parties  may  be  divided  into  (rr.  802,  804,  805)  .      812,313 

CLIENT,  taxing  officer  may  direct  solicitor  to  send  bill  to»  when  (r.  1002, 
r.56) 872 
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preliminary  act  (f.  224) 185 

damages,  rule  as  to         . 18 

COMMENCEMENT  OF  ACTION :  we  Aotioh,  Wbtt  of  Summons. 

COMMISSION  TO  EXAMINE  WITNESSES:  weEYiDBNoit. 

COMMON  LAW  PROCEDURE  ACTS. 

arbitrations  under,  unaffected  (r.  434)       .         .         .         ,         ,         .     237 

COMMON  PLEAS  DIVISION,  aboUtion  of 24 

COMPANY, 

winding  up,  ,time  for  appeal  on  (rr.  873,  879)     ....      329,  830 
transfer  of  causes,  &c.,  on  order  for  (r.  653)  ....     280 

charging  orders,  &c.:  «ee  Chabqinq  Ordbb,  DiSTRmGAS,  and  Stop 

Ordbb. 
winding  up.  Bankruptcy  rules  to  prevail  in 65 

CONCURRENT  WRITS:  «6«  Writs  of  Summons. 

CONDITION  PRECEDENT,  not  to  be  alleged  in  pleading  when  (r.  210)     182 

CONDITIONAL  JUDGMENT:  8ee  Judgment. 

CONSENT, 

guardian  ad  litem,  by,  validity  and  effect  of  (r.  143)  .         .         .         .     164 

judgment  by  (rr.  577, 578^       .         .         .         ...         .         .262 

plaintiff,  no  one  to  be  added  as,  without  his  own,  in  writing  (r.  133)    .     160 
no  appeal  against  order  made  by 34 

CONSOLIDATION 

of  causes,  &o.,  pending  in  the  same  Division  (r.  656)  ....     281 

CONTRACT, 

where  not  more  than  £50  recovered  in  an  action  on  a,  costs  to  be 

allowed  (r.  987,  r.  1002,  r.  46) 360,371 

pleading,  biire  denial  of^  what  covered  by  (r.  216)       ....     183 
stipulations  not  of  essence  of 17 

OONTRIBUTION  between  defendants  (r.  177) 172 

tee  also  Parties,  Third  Party. 

CONVEYANCING  COUNSEL. 

what  may  be  referred  to  (r.  686) 287 


objection  to  opinion  of  (r.  687) 288 

distribution  of  business  among  (it.  f"" 
order  referring  business  to  (r.  690) 


transfer  of  business  (r.  692) 

costs  of  drafts  settled  by  other  counsel  not  allowed  if  also  settled 

by  (r.  997) 362 

allowances  to  (r.  1092,  r.  36) 369 

COPYHOLD  ACTS. 
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COPY  of  lost  writ  of  summons  may  be  renewed  (r.  47)     ....     139 

COPIES. 
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.  time  for  furnishing,  after  (r.  1009  i) 375 
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County  Courts  Act,  1867,  prooeedinffs  under 42 

discontinued  action,  of,  pajrment  of,  before  fresh  action  (r.  293)  .     202 

discretion  of  Court,  when  in  (r.  976) 352 

no  i^peal  from 34 

event,  to  follow,  when  (r.  976) 352 

of  issues  on  claim  or  counter-claim  (r.  977)  .     354 

where  action  sent  for  trial  to  County  Court  (r.  979)     .     356 
execution,  separate  writ  mi^  issue  for  (rr.  596,  646,  648)  266,  278,  279 

.  266 
.  360 
.  358 
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.  359 
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.  358 
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.  860 
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allowed  on  special  grounds  by  Court  or  judge  (r.  984) 
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•  improperly  incurred  by  (r.  986)  .... 
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time  does  not  ran  pending  order  for  (r.  966) 
amount,  time,  manner,  and  form  in  which,  to  be 

(r.981) 

bond  for,  to  whom  given  (r.  982) 
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(r.  161) 
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COSTS.  TAXATION  OP 

award,  when  may  be  taxed  on  an  (r.  990)  ...... 

Chanoerr  DiTiaion,  api^ioatko  for,  in  the  (r.  764  0^)) 

notioe  of  (it.  991,  992) 

official  solioitor  may  be  direoted  to  attend  (r.  966}      .... 
'  reference  for,  in  Chanoery  DiTinon  to  whom  maae  (r.  998)  . 
•olidtor,  ineimed  or  Iraitleai  thioii£^  negHg^ooe  or  miaoondiict,  Sdo. 

of  (r.  986) 

taxing  mafien  may  help  each  other  (r.  994) 

Chaiuxry  Diriaioii,  in,  may  apply  to  Chief  CleA  for  bocdo^ 
fto.  (rr.  995, 996)      . 

for  certifioatee  of  proceed- 
ings in  Chamben  (r.  995) 
taxing  offloen,  attendanee  of  (r.  896) 

may  allow  on  higher  scale  when  (r.  985) 
meaning  of  (r.  1^1) 
Sfboial  Allowahok. 
affldaTits,  swearing  (r.  1002,  r.  4)     .... 
drawing  (r.  1002,  r.  5)       .... 
offioe  copy,  nnneoesaary  when  (r.  1002,  r.  53) 
of  doooments  (r.  1002,  r.  54)      . 
ageooT  correanmdence  (r.  1002,  r.  10)       . 
amendment  of  pUintiiTs  pleadings  (r.  1002,  rr.  81,  32) 

brief  (r.  1002,  r.  3) 

where  no  hearing  (r.  1002,  r.  49) 
chambers,  attendances  in  jndges  (r.  1002,  r.  12) 

defonltof  (r.  1002.  r.  13)  . 
Chanoery  Division,  in  the,  settling  or  passing  judgments. 
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372 
363 
368 
363 
872 
364 
364 

364 
364 
365 

372 
371 
869 

3n 

371 
371 

^n 

372 
369 
365 
•865 
866 
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871 


864 
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[  advising,  settling  pleadings,  dec  (r.  1002,  r.  15) 
attending  chambers  (r.  1002,  r.  16) 
clerks  (r.  1002,  r.  51)  .         .         .         . 
oonfersnoes  with  (r.  1001,  r.  45)    . 
conveyancing,  allowances  to  (r.  1002,  r.  86)   . 
one  only  allowed  when  (r.  1002,  r.  46)  . 
refreshen  to  (r.  1002,  r.  48)  . 
retaining  fee  to,  not  allowed  between  party  and  party  (r. 

F.44) 

two  may  both  be  firom  onter  bar  (r.  1002,  r.  47) 
voncher  for  (r.  1002,  r.  52)  . 
differ,  to  be  taxed  if  ps^ee  (r.  1002,  r.  34) 
disallowing  of  improper  matter,  by  Court,  or  judge  (r.  lOOS^ 
taxing  officer  to  look  into  (r.  1002,  r.  20) 
Chief  Clerk  in  Chanoery  to  make  a  note  (r.  1002,  r. 
dismissed  with  costs,  where  actions,  Ac.  (r.  1002,  r.  83) 
District  Begistry,  whefe  action  began  in  (r.  1001^  r.  48) 
doonments,  copies  of  (r.  1002,  r.  18)  . 

inspection  of  (r.  1002,  r.  17)    . 

evidence  (r.  1002,  r.  9) 

foUo  (r.  1002,  r.  14) 

form  of  bill  of  costs,  App.  N 

fond,  proceedings  before  taxing  officer  (r.  1002,  r.  56) 

where  costs  directed  to  be  paid  out  of  a  (r.  1002,  r.  85) 
instructions  to  sue  or  defend  (r.  1002,  r.  3) 
objections  to  allowances,  Ac,  as  taxed  (r.  1002,  r.  39). 
petition,  tender  of  fee  for  perusal  of  (r.  1002,  r.  19)     . 
reconsideration  by  taxing  officer  (r.  1002,  r.  40) . 
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leyiew  by  judge  (r.  1002,  r.  41) 

evidenoe  (r.  1002,  r.  42) 

roks,  ovden,  and  piaotioe,  former  to  xeinain  in  force  (r.  1002,  r.  87) 

Boientifio  witneaBes  (r.  1002,  r.  86) 

Bet^ff(r.  1002,r,  21) 

solicitor,  same  lor  both  parties,  where  (r.  1002,  rr.  6, 7,'  8)  .        • 
specially  indorsed  writs,  special  cases,  pleadings,  Ac.  (r.  1002,  r.  1) 

copies  (r.  1002,  r.  2). 
strode  out,  cause,  for  plaintiff's  defSetidt  (r.  1002,  r.  50) 
taxing  officer,  account  may  be  referred  to  (r.  1002,  r.  26) 
attendanoM  before  (r.  1002,  r.  27) 
costs  between  party  and  party,  may  allow  what  (r.  1002, 

r.  29) 

costs  of  proceedings  before  (r«  1002,  r.  55) 

discretion  of  (r.  1002,  r.  883 

meaning  of  (r.  1041)  .'•... 

powers  of  rr.  1002,  r.  25)     .... 

time,  may  limit  or  extend  ^r.  1002,  r.  57) 

where  party  neglects  to  brmg  in  bill  for  taxing  (r.  1002, 

r.28) 

time,  smnmons  for,  in  discretion  of  taxing  officer  (r.  1002,  r.  24) 

unnecessary  party  (r.  1002,  r.  23) 

work  and  labour  hitherto  allowed  and  not  specially  provided  for 
(r.  1002,  r.  30) 868 

OOUKCILS  OF  JUDGES  TO  BE  HELD  .        .        .        .        .        .45 
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COUNSEL:  tea  aUo  OoNTSTAVonro  OoxTireBL. 

-  special  allowances  advising  settling  pleadings^  Ac.  (r.  1002,  r.  15) 

chambers,  at  (r.  1002,  r.  16) 

retaining  fee  (r.  1002,  r.  44) 

conference  (r.  1002,  v.  45) 

one  where  costs  on  Gount^  Court  scale  (r..l002,  r.  46) 
two  may  be  employed,  both  from  outer  bar  (r.  1002,  r.  47) 

refreshen  (r.  1002,  r.  48) 

clerk's  fees  (r.  1002;  r.  51) 

voucher  for  fees  (r.  1002,  r.  52) 
Admiralty  actions,  on  references  in  (r.  844) 
pleadings,  to  sign,  settled  by  him  (r.  200) 

COUNTERCLAIM :  «m  PLBADnio. 
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COUNTY  COURTS  ACT,  1867. 

actions  incorporated  in  Judicature  Acts 42 

costs  in  High  Court  not  allowed  where    ......  42 

COUNTT  COURT :  tea  alto  LvnoiiOB  Coubtb. 

action  sent  for  trial  to,  costs  of  (r.  979)     .         .         .         .         .         .  856 

scale  of  costs  allowed  where  plaintiff  doed  not  recover  more  than  £50 

on  a  contract  (r.  987) 360 

costs  of  one  counsel  only  allowed  on  taxation. (r.  1002,  r.  46)                .  871 

appeals  from  (r.  887) 25,336 

remitting  action  to 48, 44 

practice.on 43 

equity,  proceedings  in,  transferred  to 43 

COUNTY,  service  on  (r.  55) 142 

CEEraTORS,  ADVERTISEMENTS  FOR:  ms Chambbbs nr  trb Cbab- 
GIBT  DmsiOM. 

CREDITORS,  secured,  bankruptcy  rules  a»  to 65 
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master  has  no  jnriBdlotioii  in  (r.  745a) 298 

prooddnre  and  practice  in,  unaffected  (r.  1026a)         ...        71,  378 
no  appeal  lies  in 88,  34 

GBOSS-ACnON,  oonnter-daim  to  have  the  same  effect  as  (r.  199)  .        .178- 

GROBS-APPEAL,  respondent  should  not  giye  notice  of  in   Court  of 

Appeal  (r.  870) 328 

CROSS-EXAMINATION, 

judge  may  disallow  questions  in  (r.  462)  .  .         .         .         .     242 

CROWN  CASES  RESERVED    .         .         .         .         .         .         .         .33 

CROWN  SIDE  OP  THE  QUEEN'S  PENtJH  DIVISION, 

proceedings  to  be  taken  before  Divisional  Cpuit  (r.  884)  .         .  334 

procedure  and  practice  in,  unaffected  (r.  1026  b)        .         .        .         .  378 

oivil  proceedings,  certain  orders  to  apply  to  (r.  1027)  ....  379 

prohioition,  pleadings  and  subsequent  proceedings  in  (r.  1028)    ..        .  879 

affldayits  to  be  intituled,  how  (r.  1029)     .•.'....  879 

CUBTODT,  interim,  of  subject-matter  of  litigation  (r.  657)  .         .    281 


DAMAGES, 

assessment  of^  in  default  of  appearance  (rr.  105, 106, 107)  .         .  152 

indefaultofpleading(rr.  297,  298,299)     ....      203,204 

denial  of,  in  defence,  unnecessary  (r.  237) 189 

libel  or  slander,  when  evidence  may  be  given  in,  in  mitigation  of 

damages  Tr.  461)  .         .         .         .         .         .  .242 

calculation,  wnere,  are  a  matter  of,  may  be  ascertained  by  officer  of 
Court  (r.  481)     .         .         .         .         , 246 

continuing  cause  of  action  <r.  482) 246 

DATE, 

judgment,  of  (r.  571) 261 

may  be  ante  or  post  dat^  (r.  571)  .  .261 

order,  of  (r.  708). 291 

dates  in  pleadings  to  be  expressed  in  figures  (r.  200)  .        .       '.      *  .     179 
delivery,  of  to  b^  marked  on  pleadings  (r.  207)  .        •        .         .        .181 
arrest,  of;  to  be  indorsed  on  order  under  sect  6  of  the  Debtor's  Act, 
(r.  1036)    . .     380 

DEATH,  change  of  parties  by :  tee  Pabtxbs. 

DEBT,  mere  denial  of,  not  admissible  in  pleading  (rr.  234,  236)  188 

DEBTORS  ACT, 

commitment  under,  order  for  (r.  603) 267 

in  force  one  year  (r.  603) 267 

renewable  (r.  603) 267 

master,  authority  of,  under  (r.  752) 300 

district  registries,  summons  under  the,  in  (r.  404)  231 

rules  under  6th  sect  of  Act  annulled,  App.  0 127,  529 

arrest  of  defendant  under  sect  6  of  the  Debtor's  Act,  1869 

order  to.  form  of  (rr.  1030. 1031),  App.  K.  No.  31  379,  380,  484 

made  on  affidavit  and  ex  parte  (r.  1030)  .  .  379 

application  to  rescind  or  vary  (r.  1030)    .         .         .  379 

costs  (rr.  1032, 1034) 380 

date  of  arrest  to  be  indorsed  on  (r.  1036)  .         .         .  380 
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aecurity  by  defendant  (rr.  1032, 1033) 880 

sufficiency  of  (r.  1032)   .                  .         .         .         .880 
receipt  or  certifioate,  defendant  to  be  released  on  deliyery  of 
(r.  1035) 380 

-DEBTOB:  ms  oZm  Attachment  of  Debts,  ExBOunoH. 

examination  of  (r.  610) .268 

district  registry,  in  (r.  i05)       .         .* 281 

DECLABATOBT  JUDGMENT  OB  OBDEB  MAT  BE  ASKED  FOB 

(r.  289)  .         .         .  ,         .         .  .201 

DEFAULT :  tee  Appeasanob,  PLEADivas,  Pabties,  Thibd  Pabtt. 
DEFENCE,  statement  of :  $ee  Pleaoino. 
DEFENDANT ;  «M  Fabtdbb. 
DEFINITION :  see  Intebpbbtatioh. 
DELIVERY,  writ  of:  see  Exbodtion. 


DEMUBBEB,  not  aUowed  (r.  285)  .         . 

see  also  PiiEADivo;  Pboobedikos  in  lieu  of  Demubbeb. 

DENIAL :  see  dUo  Pleadino. 

in  pleadings  to  be  speoifio  (r.  213)    .... 

not  to,be  evasiye  (r.  215) 

of  contract,  &o.,  what  covered  by  (r.  216) 

costs  occasioned  by  (r.  242) 
not  delivering  a  reply  (r.  306)  .... 

damages  of,  or  defence  as  to,  unnecessary  (r.  237) 
in  pleading,  mere,  of  debt  not  admissible  (rr.  234,  236) 

DEPONENT :  see  Witness. 


200 


182 
183 
183 
189 
205 
189 
188 


DEPOSITION :  see  also  Affidavit. 

printing  when  necessary  (rr.  1007, 1008) 374 

copies  of :  see  Oopibs. 

DETENTION  OF  SUBJECT  MATTEB  OF  LITIGATION,  order  for 
(r.  659)     .         . .         .282 

DIBECTIONS,  summons  for :  see  also  Chahbebs. 

general  summons  for  (r.  340)  211 

when  returnable  (r.  341) 211 

what  may  be  applied  for  (rr.  340,  341,  742)         .         .         .211,297 
by  party  to  whom  summons  addressed  (r.  341)      .         .         .     211 

order  on  (rr.  341,  742) 211,297 

costs  of  further  applications  (r.  342)         .         .         .         .         .      ,  .     212 
third  party,  after  appearance  by  (r.  174)  .         .         .*        .         .      '  .     171 

DI80LOSUBE  BY  SOLICITORS  AND  PLAINTIFFS, 

authority  for  issuing. writ  to  be  declared  on  demand  (r.  42)  187  . 

partners  suing  in  name  of  firm,  names  and  residences  to  be  declared  on 
demand  (r.  43) 138 

DISCJONTINUANOB, 

by  plaintiff  after  defence  (r.  290) 201 

no  defence  to  subsequent  action  when  (r.  290)     ....     201 
by  order  of  judge  before,  at  or  after  trial  (i.  290)       .         .  .201 

terms  mav  oe  imposed  (r.  290) 201 

no  withdrawal  of  defence  without  leave  (r.  290)  .         .         .201 
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DIBCONTINUAKCB-ooiatfiiiuxI. 

oonwnt,  bj  (r.  291) 208 

OO0ta(r.292) 202 

when  payable  (r.  292)                       202 

■nbseqae&t  action  atayed  until  paid  (r.  293^        ....  202 
of  action  aoea  not  preyent  defiandant  proceeding  with  conntar-elaim 

(r.249)      .         .         . 190 


857) 


DISGOYEBT  AND  INSPECTION, 

doooments: — 

affidavit  of  (r.  865).  App.  B.  8  . 

objectkois  to  prodnoe  to  be  atated  (r.  855) 
application  for,  on  oath  ^r.  854) 

may  be  refaaed  or  adjourned  (r.  854)  . 
•    limited  (r.  354)       . 
copiea,  charge  for  (r.  1002,  r.  18^ 
omdal  referee,  power  of,  at  trial  (r.  474)    . 
production  of;  order  for  (r.  356) 

at  an^  time  (r.  356)    . 
pleading!  or  affidayits,  referred  to  in  (r.  857) 

if  refaaed  may  be  naed  in  eyideooe,  when  (r. 

ooeto(r.  857) 

notice,  form  of  (r.  358),  Aim.  B.  9 
time  for  (r.  359). 

bankers' booln,  Ac.  (r.  859)    . 
notice  to  inspect  (r.  859),  App.  B.  10 
judge's  order  for,  where  imjieotioii  withheld  (r.  360) 

Implication  for  (r.  860) 

reservation  of;  pending  detennination  €i  issoe  (r.  862) 

court  rolls  of  manor  (r.  861) 

notice  to  produce  (r.  878X  App.  B.  14 

service  oC;  evidence  of  (r.  878) 
costs  (rr.  879, 1002,  r.  17)    . 
interrogatories : — 

answer,  time  for  (rr.  850,  868)  .        . 
by  affidavit  (r.  850) 
printed,  to  be,  if  exceeding  ten  fidies  (r.  851).  App.  B.  7 

215, 409 


217, 409 
.  217 
.  216 
.  216 
.  216 
.  365 
.  244 
.  218 
.  218 
.  219 
.  219 
.     219 

220,410 
.  220 
.     220 

220,  «0 
.  220 
.  220 
.  221 
.     221 

225,413 
.     225 

225,365 

215,222 
215 


insuffidency  ot  decided  on  motion  or  summons  (r.  852) 


order  to  (r.  358) 

furtiier  (r.  853) 
vivft  voce  (r.  853) 
part  of  one,  may  be  given  in  evidence  (r. 
BheriiT,  in  action  by  or  against  (r.  370)     . 
what  obieotions  may  be  taken  in  (r.  348) 
application  for  leave,  to  deliver  at  any  time  (r.  343) 

effect  of  admissions,  &c.  (r.  344)  ... 
attachment  may  be  ordered  for  not  complying  with  order  for  (r.  863) 
claim  may  be  dismissed  (r.  36"' 
defence  may  be  struck  out  (r. 
service  on  solicitor  sufficient  (r.  864) 

party  may  show  he  had  no  knowledge  of  (r.  364) 
costs  of  (r.  367)        .  •      .         .         .         .        ^ 

on  taxing  (r.  345) 

deposit  for  (r.  368) 

receipt  for  (r.  368)       .... 

copy  of  to  be  served  (r.  868)  . 
payment  out  of  (r.  869) 
corporation,  Ac.  (r.  347) 


form  of  (r.  846).  App.  B.  6 
exeeution  in  aia  of :  sm  Executiov. 


215 
216 
216 
216 
222 
223 
214 
212 
213 
22} 
221 
221 


222 
218 
222 
222 
222 


.     214 
214.409 


irrelevant,  when  (r.  348) .212 
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DISOOVEBY  AND  INSPECTION— «me»nti«J. 

set  aside,  when  (r.  349}    .... 

time  for  (r.  849)         .         . 
solicitor  negleotiiu^  to  give  client  notice  (r.  865) 
stmok  out,  when  (r.  849)  .... 

time  for  (r.  849>   .... 
without  order,  when  (r.  843)     . 

one  set  only  (r.  843)  .        <         .        . 


PAOB 

215 
215 
222 
215 
215 
212 
212 


DISMISSAL  of  action  does  not  diBmiss  counter-claim  (r.  249)  .        .        •     190 

DISTRIBUTION,  appUcation  for,  of  certain  ftmds  in  the  Ohancery 

Division  (r.  764(17)) 804 

DISTRICT  BEGISTBIES :  tee  aUo  Appeab^ce,  Sbbtiob.    * 

action  when  to  proceed  in  (rr.  76,  77) 147 

affidavit  or  record  not  to  be  removed  (r.  422)     .         .         .         .         .284 

subpcenanot  to  issue  for  (r.  422) 284 

chambers,  applications  and  proceedings  at :  tee  Chambbbs. 

certain  rules  not  to  apply  (r.  758) 801 

Chancery  cause,  filing  of  documents  tised  in  London  (r.  421)       .         .     284 

charging  orders  nisi  (r.  405e) 2^1 

Debtors  Act,  summonses  under  (r.  404) 281 

debtors,  judgment,  examination  of  (r.  405c) 281 

entrv  for  trial  in :  tee  Tbial. 

establishment  of 89 

execution,  writs  of  (rr.  404,405b) 281 

foims  (r.  424^ 284 

|;amishee  orders  (r.  405d) .    281 

judgments  by  default  of  third  party  (r.  405a)   .         .         .  281 

judgments  or  orders  to  be  entered  (r.  401)  .....     280 

interlocutory  (r.  402) ,         .     280 

final  (r.  402) 281 

entered  at  Central  OfOoe,  copy  sent  to  (r.  408)     ...    281 

open,  to  be  kept,  when  (r.  951) 847 

at  Manchester  (r.  954)  .........     848 

pleading  &c.,  to  be  filed  in  (ir.  419) 284 

proceedmgs,  aJl,  down  to  entry  of  judgment  to  be  taken  in  (r.  401)     41,  280 

removal  of  causes  from 41 

as  of  right  (r.  418)    . 232 

mode  of  (rr.  414, 415) .233 

order  by  judge  to  keep  cause  in  registry  (r.  414)  .  .    233 

by  leave  of  Court  or  registrar  (r.  416)  ....    233 

address  for  service  on,  to  be  given  by  defendant  ^.418)         .     233 

documents  and  copies  of  entries  to  be  sent  to  Central  Office  (r.  420)    284 

removalof  cause  to  (r.  417) •     238 

registrar,  authority  of  (406)     .  .      «.         .         .40,281 

appointmentof 89,68 

application  to  (r.  407) 231 

may  refer  to  judge  (rr.  408,  412)  .  .281,282 

appeal  from  (rr.  409,  412,  7450 232,  298 

form  of  (r.  409) 282 

time  for  (r.  409)     . 232 

no  stay  (r.  410) 232 

subject  to  orders  and  control  of  Court  (r.  411)      .  .     232 

Chancery  matters,  reference  or  appeal  to  judge  in  (r.  412)      .     232 
to  account  for  and  pay  over  i]&oneys.(r.  428)  .         .  234 

accounts  and  inquiries  referred  to 42 

deputy,  may  appoint  95 

writofsummons,is8ueof(rr.  21,  28) 132 

form  of  (rr.  25.26)     .  .       182, 133    . 

filing  and  entering  (r.  35)  .         .  .135 
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DISTRINGAS :  see  aiso  Chargino  Obdeb. 

no  writ  of  to  be  iaaued  (r.  682) 275 

notice  nnder  Order  XLVI.  to  have  same  effect  as  (r.  638)  .        .    276 

DIVISIONS,  assignment  of  business  to 24,25 

choice  of,  by  plaintiff  .        .         .66 

DIVISIONAL  COURT. 

new  trial,  motion  for  (r.  551) 257 

'judgment,  motion  for,  when  (rr.  563,  564)  .         .    -    .  259 

application  to,  to  be' by  motion  (r.  696) 289 

adjournment  to  Chambers  (r.  742) 297 

appeals  from  Chambers  (rr.  756,  757) 301 

from  referee  on  compulsory  reference  (r.  886)       ....     335 
inferior  Courts  (r.  887) :  see  also  Pbobatk,  Diyoboe,  and  Apmtbalty 

DnriBiON 31,336 

how  Court  constituted  on  (r.  887)        ......     336 

ProbBite,  &c..  Division,  in  the 

jurisdiction  of 31 

constitution  of  (r.  887) 31,336 

proceedings,  and  matters  to  be  taken  by  (r.  884)  29,  334 

Queen's  Bench  Division,  in  the 

jurisdiction  of  29, 93 

constitution  of  (r.  887)  29,93,336 

DIVORCE  AND  OTHER  MATRIMONIAL  CAUSES,     * 

practice  and  procedure  in,  unaffected  (f.  1026d) 379 

DOCUMENTS :  see  Admissions,  Di8CX>vebt. 

admis8ionof(rr.  372, 373,374)  .         .         .         .223,224 

effect  oU  may  be  stated  in  pleadings  (r.  217) 183 

examination  if  required,  tnal  directed  before  referee,  when  37 

DRAWING  UP  AND  REGISTERING  ORDERS :  see  Chambebs  in  thb 
Chanoebt  Division. 


ELECTION  PETITIONS. 

proceedings  to  be  taken  before  Divisional  Court  (r.  884  (b)).  334 

selectionof  judges  to  try 28 

ENQUIRIES :  see  Issues,  Inquibibs,  and  Accounts  :  see  dUo  Chambebs^ 
Chanoebt  Division. 

ENROLMENT 

oif  judCTients  and  orders  unnecessary  (r.  901) 340 

of  deeds  under  statute  (r.  902) 340 

of  scheme  under  Railway  Companies  Act,  1867  (m  903, 904)  340,  341 

acknowledgments  required  for,  of  deeds  taken  by  (r.  905)  .  .341 

Public  Record  Office,  records  within  two  years  of,  to  be  sent  to  (r.  906)     341 

recognizances  of,  within  what  time  (r.  907) 841 

iclerk  of,  to  ^nake  searches  (r.  916)    .......     342 

department,  business  of  the  (r.  894) 338 

ENTRY  OP  JUDGMENT;  we  Judgment. 

ENTRY  FOR  TRIAL  :  see  Tbial. 

EQUITY  and  law  to  be  administered  together  .  .11 

to  be  recognized • 13 

rule  of,  to  prevail   .  " 19 
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ESSENCE  OP  I'HE  CONTRACT,  stipulationa  not  of  the,  when     . 
EVASIVE,  denials  in  pleadings  not  to  be  (r.  215)    .  .183 


EVENT. 

cosis  to  follow,  after  trial  with  a  jury  (r.  976) 
issues  on  claim  and  oounteroiaim  ^r.  977)    . 
action  sent  to  County  Court  for  trial  (r.  979) 

EVIDENCE, 
generally, 

Admiralty  actions,  in,  and  in  references  in, 

by  affidavit  (r.  484) 
another  cause, 

evidence  taken  in, 

leave  to  read,  how  obtained  (r.  485) 
notice  to  parties  (r.  485) 
Court  of  Appeal  may  hear  further  (r. 
to  be  used  in  (rr.  875,  877)-. 
printing  (r.  876) 
documents  filed, 

office  copies  admissible  (r.  486) 
document  of  which  inspection  has  been  refused  admitted  in. 
(r.  357)         .         .         ...         .         ... 

interrog;atories,  part  of  an  answer  to,  may  be  given  in  (r. 
not  to  be  pleaded  (r.  200)    •      .         .        *.        -. 
rules  as  to,  not  affected  by  Act  of  1875 
trial  of  an^  action,  at,  or  at  assessment  of  damages, 
examination  of  witness  in  Court,  vivft  voce  (r.  483) 
affidavit, 

any  particular  fact  (r.  483) 
any  particular  witness  (r.  483) 
examination  of  witnesses, 

administration  of  oath  by  examiner  (r.  501) 
before  issue  joined,  affidavits  and  depositions  filed 

how  allowed  at  trial  (r.  506)        .         . 
commission  to  examine  (r.  488). 
order  for  (rr.  487,  488) 
forms  for  order  (488)  App.  K.  No.  36,  . 
for  writ  (r.  488)  App.  J.  No.  13   . 
conduct  money  of  witness  (r.  491) 
copies  of  documents  for  examiner  (r.  492)    . 
depositions, 

how  taken  (r.  494) 

signed  and  filed  at  Central  Office  (r.  498)     . 
used  at  hearing  or  trial,  when  allowed  (r.  500) 
disobeying  order  to  attend, 

to  be  exiunined  (r.  490)      .... 
to  produce  document  (r.  490) 
examination  before  examiner,  when  (r.  487) 
objection  to  questions, 

validity  now  decided  (r.  496) 
costs  occasioned  by  (r.  497) 
practice  as  to,  subsequent  to  tnal  (r.  503)  . 
as  at  any  sti^^  (r.  504)      .         . 
subpeot  to  directions  (r.  505) 
production  of  documents,  order  to  attend  for  (r.  489) 
-    refusal  to  attend  or  answer, 

certificate  fr.  495) 

obedience,  how  enforced  (r.  495)  .         . 
special  report  (r.  499) 


when 


352 
854 
356 


247 


247 
247 
327 
330 
330 

247 

219 

222 

179 

71 

246 

246 
246 

250 


.     250 
.    .     248 

247.  248 
248,486 

248,  472 
.  248 
.     248 


248 
249 
249 

248 
248 
247 

249 
249 
250 
250 
250 
248 

249 
249 
249 
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EVIDENCE-^ooMltiitMfL 
examination  of  witnoeeoa  -etmUmmed. 
•nbpoBoa 

to  person  making  affidavit  for  croea-examination 

rr.502) 

■nbeeqneDt  proceedings, 

use  of  eridenoe  at  trial  in  (r.  507)        ... 
to  bearing,  bow  evidenoe  taken  (rr.  503,  50i) 
wbose  pres^ioe,  examination  in  (r.  493) 
perpetuating  testimony 

action  for,  to  eetaUisb  right  or  claim,  when  (r.  517) 
Crown  interested, 

Attomey-Qoaeral  defendant  (r.  518)     . 
testimony  then  admissible,  though   Crown    not 

(r.  518) 

no  action  to  perpetuate  set  down  for  trial  (r.  520) 
.  witnesses  not  examined  unless  aoticm  commenced  (r.  519) 
subpoena, 

how  sued  out  (r.  508)        ... 
prfBoipe  for  (r.  508X  App.  G.  21  . 
writ  (r.  509X  App.  J.  1-7    . 
names, 

number  of,  in  subpoona  (r.  511)   . 

duces  tecum  (r.  512) 
ccffrection  of  enor  in  (r.  513) 
service  of; 

how  (r.  514)      .... 
proof  of;  particulars  in  affidavit  (r.  515) 
when  no  longer  valid  (r.  516) 
witness  at  chambers, 

attendance  of;  subiKBna  for(r.  510) 
writof(r.509),App.  J.  1-7      . 


EXAMINATION, 

defendant,  of,  on  summons  (ex  judgment  (r.  117) 
after  jud^ent  (r.  610)     .... 
district  registry  in  (r.  405)  .         .         . 
witnesses :  $ee  Evidbnoe. 


250 

250 

250 
250 
2iS 

252 

252 

252 
252 
252 


.  251 
251,458 
251,469 

.•  251 
.  251 
.  251 


EXCHEQUER  DIVISION,  aboUtion  of 


.  251 
.  251 
.    251 

.    251 
251.469 


155 
268 

231 

24 


EXECUTION, 

attachment  (rr.  582, 584b,  585) 263 

auditft  quereU,  not  to  be  used  (r.  605) 267 

committal  (r.  585)  . 263 

conditional  judgment,  abandoned,  if  condition  not  performed  (r.  580)  .    262 

rights  of  other  persons  (r.  580) 262 

demand  necessary  before  applying  to  court  for  (r.  587)     .    263 

leave  to  issue,  on  (r.  587) 263 

issue  directed  on  application  for  (r.  587)  .  .  .263 
corporation,  enforcing  judgment  against  (r.  609)  ....  268 
costs,  when  separate  writ  may  issue  for  (rr.  596,  646,  648)  .        266,278,279 

time  for  (r.  596) 266 

Debtor's  Act,  commitment  imder  (r.  603) 267 

in  force  one  year  (r.  603) 267 

renewable  (r.  603) *  .         .267 

delivery  of  property,  writ  of  (r.  584a) 263 

discovery  in  aid  of, 

oral  examination  of  debtor,  order  for  (r.  610)  '     .        .         .         .268 
of  officer  of  corporation  (r.  610) .268 
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EXECVTlOJf'-cofiHnued. 

books  and  documents,  order  for  production  of  (r.  610)  .        .        .     268 

judgment  or  order  other  than  for  payment  of  money  (r.  611}         •    268 

application  by  any  party  interested  (r.  6li).         .        .         .    268 

costs  ^:  612)    .         ...         ...         .         .         .269 

district  re^stries,  leave  to  enter  or  renew  writs  of^  in  (r.  405b)    .         .     231 

•  enforceable  by  leave  after  six  years  (r.  601) 266 

on  change  of  parties,  &c  (r.  601)       •. 266 

or  issue  may  be  directed  (r.  601) 266 

costs,  &0.  (r.  601) .         .266 

enforcing  judgments  or  drders,  no  former  means  curtailed  or  taken  away 

(r.  606) 267 

inforceforoneyear,  writof(r.  598) 266 

renewed^  when  and  how  (r.  598) 266 

priority  of  (r.  598) .         .266. 

renewal,  evidence  of  (r.  599)'    .      *  .         .         .         .         .         .266 

ori^^l  parties,  as  between,  for  six  years  (r.  600)         .  266 

injimction,  how  enforceable  (r.  608) 267 

interest  (r.  594) 265 

issue,  order  of,  of  writs  unaltered  (r.  607) 267 

issuing,  against  any  party,  meaning  of  (r.  586) 263 

issue  of  writ  (rr.  589,  590,  591,  592,  594) 264,  265 

form  of  (rr.  590,  591,  592,  594)  Apps.  G.  H.         .         .         .      264, 265 

address  of  party  issuing  (r.  591) 265 

time  for  (r.  595) 265 

judgment  enforceable  by  any  of  the  modes  used  before  the  Mi  (r^  581)    263 

mandamus,  how  enforceable  (r.  608) .     267 

no  demand  neoeesary  before,  on  ju<lgment  or  brder  (r.  579)  .262 

one  or  more  writs  of  fi.  fa.  or  elegit  (r.  595) 265 

order  enforceable  like  judgment  (r.  602) •    267 

order  in  fayour  of  or  against  a  person  npt  a  party  (r.  604)   .  .    267 

partners,  against  (r.  588)        .         . 264 

question  of  liaWUty  of  (r.  588) 264 

possession,  writ  of,  in  case  of  land  (r.  583)  .263 

poundage,  fees  «nd  expenses  (r.  598) .265 

sequestration  (rr.  582, 584) 263 

specific  performance,  judgment  for,  how  enforceable  (r.  60^  .    267 

stay  of,  or  pther  relief,  when  (r.  605) 267 

third  party,  on  (r.  173) .171 

time  for,  where  not  for  payment  of  money  or  costs  or  recovery  of  land 

(r.  597) 266 

wnt  of,  meaning  of  (r.  586) 263 

writ  of  delivery, 

property  other  than  land,  for  (r.^  647) 278 

effect  of  (r.  647) 278 

form  of  (r.  648),  App.  H.  10 279,  465 

costs  (r^  648)  . .279 

writs  of  fieri  facias,  elegit,  and  sequestration, 

force,  to  have  the  same,  as  formerly  (rr.  613,  618)         .  269,  270 

executed,  to  be,  as  formerly  (rr.  613,  618)  ....  269,270 
sold,  goods  seized  under  fi.  fa.,  but  not  (r.  614)  .  .  .  .269 
clerk,  beneficed,  with  nothing  peizable  imder  fi.  fa.  or  elegit  (rr.  615, 

616). 269 

writsinaidoffi.  £&.  and  elegit  (r.  617) 269 

costs,  no  subpoena  for  (r.  619) 270 

no  sequestration  for,  without  leave  (r.  619)  .  .270 

writ  of  possession, 

land,  judgment  to  recover,  enforceable  by,  as  at  Oommon  Law 

sued  out,  when  and  how  (r.  645)                         .        .                 .278 
obsts,  execution  for»  may  be  had  under,  or  under  separate  writ 
(r.646) 278 
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EXECUTOR 

has  a  right  to  ooets  (r.  976)      .         .         .         .         .  .         .852 

joinder  of  claiins  by  and  against  (r.  192) 176 

may  sae  and  be  sued  without  joining  beneficiaries  (r.  ISO)  .    *     .        .  159 

8ale,ha8oondnctof(r.  666) 284 

pleading  to  claim  by  (r.  238) 189 

daim  by  or  against  (r.  192) 176 


EX  PARTE  APPLICATIONS, 

appeal,  from  ref nsal  of,  to  Court  of  Appeal;  time  for  (r.  874)  .  390 

simmions,  to  be  by,  when  (r.  735)     .        -. 296 

copies  of  affidavits  to  be  used  on,  to  be  famished  to  the  other  side 

(r.  1009  j) .:         ...  875 

interlocutory,  may  be  (r.  662)  .         .> 283 

motions  or  applications  not  usually  to  be  (r.  698)       ....  289 

EXPENSES, 

witness,  of,  attending  for  .crosB-examioation  (r.  548)   .        ,         .         .  256 

officer  of  court,  of,  attending  with  document  (r.  922)  ....  343 

EXPERIMENT,  judge  may  order,  to  be  made  (r.  659)     ....  282 

EXPERTS 

may  be  employed  in  chambers  in  the  Chancery  Di^^on  (r.  781)  .         .  808 

allowances  to  (r.  1002,  r.  36)    .         . 369 


PACT, 

admissiousof(rr.  374,  375) 224 

inferences  of.  Court  of  Appeal  mav  draw  (rr.  568,  868)       .         .      260,  327 
Divisional  Court  on  motion  for  judgment  or  application  for  new 

trial  (r.  568) 260 

no-  allegation  o^  to  be  raised  inconsistent  with  previous  pleading  (r.  212)    183 

FACTS 

materia^  to  be  pleaded  (rr.  200,  234,  235,  236,  238)     .                179,188,189 
affidavit,  may  oe  proved  by,  when  (r.  483) 246 

FIGURES,  dates,  sums,  and  numbers,  to  be  expressed  in  (r.  200)      .         .     179 

FILING, 
.    Filing  and  Record  Department,  business  to  be  done  in  the  (r.  894)      .    338 
pleacUngs  and  other  proceedings  of,  date  to  be  entered  on  (r.  90$        .     341 

mdexes  and  calendars,  of  (rr.  910,  911) 341 

form  of  documents  for  (r.  912) 342 

certificates  of  chief  clerk  (rr.  832,924)  .         .         .      318,343 

petitions  (r.  924) 343 

admissions,  written  (r.  924) .343 

arbitration,  submissions  to  (r.  924) ^ .         .     348 

party,  to  do  printing  (r.  1009a) 374 

to  furnish  copies  (rr.  l609c,  1009h).  374, 375 

service  by,  on  party  in  de&ult  (rr.  206,  1015)     ....      180,  377 
affidavit,  note  at  fix)t  of;  to  state  by  whom  done  (r.  1009k)  .         .  375 

see  (Uso  Affidavit. 

District  Registry,  to  be  in,  when  (r.  419) 234 

n^t  friend  of  in&nt,  &c.,  authority  of  (r.  142)  .  .         .         .164 

pleadings,  instead  of  delivering,  in  de&ult  of  appearance  (r.  206)  180 

FINAL,  judgment  in  proceedings  to  be  .         .         .        .        .         . .     15 

FIRM :  tee  Pabtnbbs. 
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FRAUD  to  be  pleaded  in  defence  (r.  211) 182 

FRAUDS,  STATUTE  OF,  to  be  pleaded  in  defence  (r.  211)    .        .        .182 
FRIVOLOUS  CLAIM  OR  DFFENCE  may  be  stmok  out  (r.  288) .         .     200 

FORM, 

no  technical  objection  of  want  of  to  be  raised  to  any  pleading  (r.  222)      184 
of  dooumentB,  printing,  &c :  see  Pbihtiko. 

FURTHER  CONSIDERATION,  snmmona  for  (r.  834)  .  .818 

FUND,  where  costs  come  out  of  a, 

taxing  officer  is  to  state  in  his  certificate  the 

total  amount  of  costs  (r.  1002,  r.  85)  .         .     809 
tazinff  officer  may  direct  notice  to  be  given  to 

client  (r.  1002  f .  56)  .872 

GARNISHEE :  tee  Attagbiixnt  of  Debts. 

orders  in  District  Registry  (r.  405> .281 

GOODS  SOLD,  pleading  to  action  for  (r.  286) 188 

GUARDIAN  AD  LITEM  :  $ee  dUo  Ihtamt. 

costs  of  (r.  988) .  .860 


HABEAS  CORPUS, 

writ  returnable  to  Divisional  Court  (r.  884g) 884 

second  writ  of;  on  same  trial  (r.  459) 242 

HUNDRED,  service  on  (r.  65)  ' .142 

HUSBAND  AND  WIFE, 

service  on  (r.  50) *    .  .        .141 

joinder  of  daims  by  and  against  (r.  191) 176 

HIGH  COURT  OF  JUSTICE, 

jorisdiction  of  2, 6, 7 

oonstitnted,  how    .  .  2,94,98 

divisions  of 22 

power  to  alter  23 

ConrTof  Appeal,  attendance  of  judge  of,  in 94 

judges  of;  style  oi *.        .         .99 

HOUSE  OF  LORDS, 

appeal  to       .... 85 

-does  not  lie  when  89 

form  of  .  .        .         .         .        •  .  86 

Attorney-General,  when  consent  required  .  .'      .        .89 

Lords  of  Appeal,  attendance  of  •  .  .86 

appointment  of 87 

sittings  of,  to  hear  appeals .      88 

ILLEGALITY  to  be  pleaded  in  defence  (r.  211) 182 

ILLITERATE  PERSON,  certificate  in  jurat  of  affidavit  by  (r.  588)         .     254 
INCOME  OF  PROPERTY  IN  DISPUTE  (r.  665)       .  .    281 
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INDEMNITY :  tee  also  Pabtim,  Thibd  Pabtt. 

claim  for,  betwecQ  defendants  (r.  177)      .  .        .        .     172 

INDEXES  OF  DOOUMENTS,  &o.,  FILED  :  see  dUo  Oihtbal  Ornoi, 

FtUHO. 

in  the  Chanoery  Diyiflion  (r.  929) 844 

INDORSED  WBIT,  SPECIALLY :  tee  Wficr  of  Summohb. 
judgment  on :  tee  Judombnt. 
pleading  to :  aee  Pubadino. 

INDORSEMENT  of  servioe  on  writ  of  smnmons  (r.  62)  .        .        .        .    143 

INFANT  OR  PERSON  OF  UNSOUND  MIND  NOT  SO  POUND, 

appearance,  proceedings  on  default  of  (r.  101) 151 

goardian,  application  for  appointment  of  Tr.  101^       .        .        .        .151 

seryice  of  notice  of  (r.  101)       .        .        .        ,  151 

time  for  applying  (r.  101)         #        .        •        .  151 
Chancery  Division,  what  applications  in  the,  with  respect  to,  to  be  in 

chambers  (r.  764,  9, 10, 12) 803,804 

guardian,  appointment  of  (rr.  787,  789)  ...      809,810 

maintenance,  allowance  for,  evidence  to  show  what  (r.  787) .        .  809 

marriage  settlements  by,  evidence  to  show  what  (r.  788)       .  809 
change  of  parties,  application  to  discharge  order  for,  when  to  be  made 

(rr.  183. 184) 174 

custody  of 18 

education  of  .        .                          18 

evidence,  mode  of  taking  and  procedure,  consent  to,  by  goardian  (r.  143)  164 
guardian,  appointment  of  (rr.  140, 141,  787,  789)                 .       164,  309,  810 

must  give  written  auttiority  (r.  142) 164 

costs  of  (r.  988) 860 

infants  may  sue  by  next  friend  (r.  188) 162 

may  defend  by  guardian  (r.  138)        ......  1^ 

must  appear  by  guardian  ad  litem  (r.  140) 164 

lunatics,  &c.,  may  sue  or  defend  by  committee  or  next  friend  (r.  189)  .  162 

pleadings,  aUegi^onsnot  denied  in  ^r.  209) 181 

money  in  Court  in  Queen's  Bench  Division  belonging  to  (r.  269)          .  196 

payment  out,  Ac.  (r.  270) .         .                 197 

investment  of  (r.  271) 197 

conversion  of  (r.  272) 197 

who  served  with  application  for  (r.  272)                .    •    .  197 

special  case  (r.  892) 228 

service  on  (r.  51) 141 

on  lunatio  (r.  52)          .         .         .• 141 

trusts,  notice  of  judgment  on  taking  accounts*  &a,  of  (r.  166)  168 

INFERIOR  COURTS, 

appeals  from  (rr.  884,  88^  9,31,884,889 

costs  of  action  removed  from  (r.  978) 356 

sent  for  trial  to  County  Court  (r.  979)  .        .        .      •  .    356 

what  are 88 

equitable  jurisdiction  of 53 

Admiralty  jurisdiction  of .53 

counterclaims  in 54 

Judicature  Act,  application  of ,  to .54 

of  Record,  application  of  County  Courts  Acts  to        ....      69 

INHABITANTS  OF  ANY  FRANCHISE,  LIBERTY,  &a, 

service  on  (r.  55)    .  . 142 

INJUNCTION :  see  dUo  IifTBBU>cuTOBT  Obdbbs. 

no  writ  to  issue  (r.  667} .  .    284 

applications  for  (rr.  662,  668)  .      * .288 
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INJUNCTION— <j(m<tnt««i 

at  any  time  (r.  668) 284 

enforceable,  how  (r.  608) 267 

master  cannot  grant  (r.  745) 298 

none  against  proceedings  in  Court 13 

interlocutory  order  for .         .         .18 

INQUIBIES  AND  ACCOUNTS :  see  aUo  Ohambibb,  Chavcvbt  Dmsioir.     • 

INQUIRY,  WRIT  OP :  «e  Tbial. 

INSPECTION 

of  doonments :  see  ThaooTKBY, 

of  property :  see  iNTSBLOCirroBT  Obdbbs. 


INTEREST :  see  also  Chahbebs  in  ths  Chanobbt  Diyision. 

Court  of  Appeal,  on  appeal  to,  on  judgment  for  time  execution  is 
delayed  (r.  883) .334 

INTERLOCUTORY  ORDERS :  see  also  Appeal. 

INTERLOCUTORY    ORDERS   AS    TO    MANDAMUS,   INTERIM 
PRESERVATION  OP  PROPERTY,  &c., 
Appeal,  Court  of>  not  bound  by,  on  final  appeal  (r.  878) 

time  for  appeal  on  (r.  879) 

notice  of  motion  for  (rr.  866,  866,  867)'' 
applications,  any  party  may  make  (r.  662). 

ex  parte,  or  on  notice  (r.  662)    . 

time  for  (r.  663)      .... 
ooets,  gross  sum  may  be  awarded  for  (r.  998) 
Court  of  Appeal  to  decide  what  are 

custody,  for  the  interim,  of  the  subject-matter  of  litigation  (r.  657) 
detention  of  subject-matter  (r.  659)  . 
income  of  property  in  dispute  (r.  665) 
injunction :  see  Injxtnotion. 
inspection  of  subject-matter  (r.  659) 

entry  on  land  or  buildings  of  otiier  party  (r. 

samples  to  be  taken  (r.  659) 

observations  may  be  made  (r. 

experiment  ntay  be  tried  (r.  659) 

judge,  by  (r.  660)     . 

jury,  by  (r.  661)       . 
li^  where  defendants  only  claim  is  for  a  (r.  664) 
liquidator,  accounts  of  (r.  679) 
mandamus :  see  Mandamus. 
master  has  no  authority  to  make  orders  under  Order  L.,  rr.  1,  2,  3,  4, 5 
.  (r.745) ^^.     298 

nor  to  grant  injunctions,  &c.,  imder  sub-seci  8  of  sect  25  of  the 
Principal  Act  (r.  745)  .  •       .         .         .         .         .         .         .298 

penal  action,  leaye  to  compound,  when  giyen  (r.  669).         •         .         .     284 

termsof(r.  670,  671) 284 

preservation  of  subject-matter  of  litigation,  when  order  made  for  the 

(rr.  657,  659) 281,282 

receivers :  see  Recetvebs.  .        . 

sale,  conduct  of  (r.  666^ 284 

of  goods  of  a  periBhable  nature,  &o.,  for  the  (r.  658)     .        .        .    282 
by  sheriff  on  interpleader,  when  allowed  (r.  861)   .        .        .    824 

INTERPLEADER 

barred,  claimant  may  be,  when  (r.  859)     .        •        .        .        .        .  323 

effect  of,  when  (r.  859) ,  323 

costs  (r.  864)  .  325 
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INTERPLEADEB— oofUJiMMd. 

finftl  deoiidon  (r.  860) .         .    323 

unlets  bf  leaye  (r.  860) .         .    Sai 

1ft w  qoMtioiii  of^  where  to  be  decided,  judge  may  direct  iaiae  or  special 

CMC  (r.  858) 823 

master,  not  now  among  exceptions  from  anthorit j  of  (r.  745)  298 

mode  of  application  (r.  854) 322 

*    Older  as  to  how  action  or  issue  shall  be  tried  (r.  856).  .328 

one  may  be  made  in  seraral  proceedings  (r.  863)  .825 

practice  (r.  862) 325 

■heriff  may  apply  in  (r.  850} 321 

sale  may  be  directed  where,  by  (r.  861) 324 

stayed,  proceedings  may  be.  when  (r.  855) 322 

summary  manner,  when  iuage  may  decide  in  a  (r.  857)  323 

time  for  application  (r.  853) 322 

who  may  apply  in  (rr.  850, 851, 852)         .        .  320, 321, 8» 

INTBBPEETATION  OP  TEEMS  (rr.  1041,1042)  .  56.  97,  881,  382 

INTEEEOOATOEIBS :  $ee  Disootebt. 

ISSUE  OF  WBITS  OF  SUMMONS :  me  Wsrrs  or  Suvmoiis. 

ISSUE, 

joinder  of,  by  reply  (r.  214) .         .183 

by  not  dttiyermg  reply  (r.  306) 205 

ISSUES,  INQU1BIE8,  AND  ACOOUNXa 
inquiries  and  accounts, 

accounts,  directions  as  to  mode  of  taking  (r.  382)  .         .226 

book  o{j  primft  facie  evidence,  when  (r.  382)  .  226 

to  be  made  out  by  accuring  party  (r.  883)     ....    226 

Terified,  to  be,  by  affidayit  (r.  883)        ....    226 

form  of  (r.  383) 226 

deceased  person,  pevsonal  estate  of  (r.  385)  .         .    227 

form  of  (rr.  383,  386X  App.  L.  28  226,227,515 

just  allowances  (r.  887) 227 

delay  (r.  388)  .         .         .  ...         .•        .227 

jud^ent  or  order,  on,  in  Chancery  Division  (rr.  794, 795)    .      310,  311 
receipts  beyond  ilioee  admitted,  notice  to  accounting  party  of 

charge  of  (r.  384) 226 

settlement  of  (r.  880) 226 

stage,  at  any  (r.  881) 226 

may  be  directed  on  motion  for  judgment  or  application  for  a  new  trial 
(r.  568) ...         ,260 

ISSUES 

effect  (rr.  380,  397) 226,229 

where  amount  of  debt  or  damages  fixed  by  consent  (r.  398)  .         .  230 

judgment  on  (r.  899) 230 

record  of  proceedings  on  (r.  400) 230 

master  cannot  settle,  unless  by  consent  (r.  745) 298 

interpleader,  in  (rr.  856,  860) 323 


JOINDEE  OF  CAUSES  OP  ACTION,   ... 

whatmay  be  joined  (r.  188)     .  .         .         .  175 

land,  none  with  aoUon  for  recovery  of^  except  mesne  profits,  &o.  (r.  189)  176 

husband  and  wife  (r.  191) 176 

executor  or  administrator  (r.  192) 176 

several  plaintiffs  may  join  joint  and  senaiate  claims  (r.  193)  177 

trustee  in  bankruptcy  may  join  what  claims  (r.  190)  ....  176 
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JOINDER  AND  CAUSES  OP  ACTION— <jonHnu«d. 

subject  to  severanoe  (r.  194) 177 

iDoonvenient  to  tnr  t(M;ether,  where  plalntiiF  has  ibined  claims  (rr.  195, 
196) .177 

JOINDER  OF  ISSUE  (r.  214) 183 

default  of  delivering  reply  (r.  306) 205 

JOINDER  OP  PARTIES:  tee Pabtibs. 


JUDGE :  $ee  aho  Yacatiokb,  SnriNas,  and  High  Coubt. 

.Chancery  DiTision,  issue  of  summonses  in  the,  during  vacation  (r.  957)    348 
cause  transferred  to  the,  to  be  assigned  to  a  (r.  655)  ....     281 

prosecution  of  orders  or  judgments  in  chamberb  between  sittings 
(r.  968) *     .     349 

trials  in  the,  to  be  by  a  (r.  427)  .         .*      .         .235 

duties  of 93 

every,  of  High  Court  may  sit  on  appeals  ^m  inferior  Courts  (r.  887)  .    336 

inspection  of  property  hj  (r.  660) 282 

may  disallow  questions  m  cross-examination  (r.  462).  .  242 

not  to  sit  on  motion  for  new  trial  where  trial  before  himself  with  jury 

(I'.  552) .257 

one  may  act  for  another,  when  (r.  885) 335 

papM  for,  at  trial  (454) .241 

pension  of 6 

precedence  of ,         .         .         .61 

quali£cation  of       .....'.....        4 

salaries  of     .  .         .         ....  .5 

single,  powers  of '.  28, 93 

of  Court  of  Appeal .36 

tenure  of  office ;         ....      61 

transfer  of  actions,  &c.,  from  or  to :  m^Tbansfeb. 

trials  with  a  jury  to  be  before  one  (r.  438)  .         .       •.  .237 


JUDGMENT, 

generally, 

agamst  one  or  mor^of  several  defendants  (r.  126) 
amendment  of  clerical  errors  (r.  319)  .... 
conditional,  abandoned  if  conmtion  unperformed  (r!  580) 
other  persons,  rights  of  (r.  580)  .... 
demand  necessary  after  performance  (r.  587) 
leave  necessary  before  execution,  (r.  587)     . 
issue  may  be  directed  on  application  for  leave  (r.  587)  . 
counterclaun  or  siet-off,  may  be  eiven  for  balance  on  (r.  250) 
Court  of  Appeal  may  ^ve  any  O"- 868) 
date  of^  to  be  entered  in  cause  books  (r.  913) 

in  Chancery  Division  to  refer  to  registrar's  book  (r.  914) 
enforcing :  eee  Exxcution. 

enrolment  of;  unnecessary  (r.  901) 

final,  may  be  given  on  an  application  for  a  new  trial  (r.  568) 

form  of  (r.  912) 

for  some  of  several  plaintiffs  (r.  123) 

jud^  at  trial  may  leave  either  party  to  move  for  (r.  463)      . 
registrar  of;  shall  receive  judgments,  &c„  till  two  o'clock  (r.  915)  , 
searches  and  certificates  by  (r.  916)        .         .         .         . 
setting  aside,  obtained  by  default  of  appearance  (r.  110) 

by  default  of  appearance  at  trial  (r.  457)    . 
by  default  generally  (r.  308)     . 
Chancery  Division,  in  the 

bespeaking  (r.  930) 

time  for  (rr.  931,  982) 

settle,  appointment  to  (r.  933) 

.   2  O 


158 
208 
262 
262 
263 
263 
263 
191 
327 
342 
342 

340 
260 
342 
157 
242 
342 
342 
•153 
241 
205 

344- 
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JUDGMENT— con^nued. 
Chancery  Division,  in  the — oorUinued. 

service  of  notice  of  (rr,  934,  935, 
pass,  appointment  to  (r.  937)     . 
settle  or  pass,  default  of  appearance  to  (r. 

failure  to  hring  documents  (r.  938) 

adjournments  (r.  939)         .... 
settling  or  passing  without  appointment  (r.  940) 

taxing,  certificate  for  (r.  941) 

special  allowanoes  fbr  (1002,  r.  11)    . 
proceedings  on,  in  chambers  (rr.  790,  791, 792, 793) 
•    see  dUo  Ghahbebs  in  the  Chancebt  Division. 
default  of  appearance,  in :  see  Afpeabanob,  Default  of. 
default  of  pleading,  in :  see  Pleadinob,  Default  of. 
entry  of. 

mode  of  (r.  569) . 

form  of  (rr.  569,  673),  App.  P 

where  (r.  570) 

date  ?r.  571,  572) '       . 

ante-dated  or  poslnlated  by  special  leave  (r.  571) 
service,  memorandum  on  copy  for  (r.  573)  •. 
conditional  on  filing  affidavit,  &o.  (r.  574)  ... 

on  production  of  certificate,  &o.  (r.  575) 
master,  after  reference  to  (r.  576)  .  - . 
consent,  where  defendant  has  appeared  by  solicitor  (r.  577) 

where  defendant  has  appeared  in  person  (r.  578)  . 
district  registries,  in  (r.  405)      .         .         .  *      . 
judge  may  direct,  nt  or  after  trial  (r.  463)  ... 
entry  of  findings  by  associate,  Ac,  where  no  proper  officer  at  trial 
for  (r.  465)  . 

certificate  of  associate  in  such  case  (r.  465)  . 
official  referee  may  direct  (r.  474) 
motion  for, 

obtained  by  (r.  559)  .... 

setting  down,  where  no  direction  at  trial  (r.  560) 

setting  aside  judgment  entered  at  or  after  trial  (rr.  561,  562) 

to  Court  of  Appeal,  when  (r.  563)       * 

judgment  entered  by  referee  (r.  564)    . 
issues  by  plaintiff,  on,  ordered  to  be  tried,  &c.  (r.  565) 
by  defendant  (r.  565)      .... 
by  any  party,  on  some  of  the  (r.  566) 
one  year,  must  be  within  (r.  567)       .         .         . 
fact,  Court  may  draw  inferences  of  (r,  568) 
final  judgment.  Court  may  give  (r.  568)     . 
issues  to  DC  tried,  &c.,  Court  may  direct  some  (r.  568) 
accounts  and  inquiries  to  be  taken,  Court  may  direct  (r.  568) 
in  defieiult  of  dehvering  defence^  against  defendant  or  one  of  seveml 
defendants  (rr.  304,  305) 
specially  indorsed  writ,  on  (r.  115)  . 

affidavit  by  plaintiff  (rr.  115, 116)      . 
land,  recovery  of  (r.  115)  .... 

with  rent  or  mesne  profits  (r.  115) 
affidavit  or  otherwise,  defendant  to  satisfy  judge 
^uminons  for  (r.  116)  ... 

when  returnable  (r.  116)     . 
defendant  piay  be  examined  (r.  117)  . 

ordered  to  produce  books,  &o,  (r.  117)  . 
claim  may  bejg^X)d  as  to  part  (r.  118) 
several  defendants,  pioy  oe  given  against  some  of  (r.  119) 
terms  may  be  impo^  (r,  1^)  . 


345 
345 
345 
345 
345 
345 
346 
364 
310 


.  261 
261,  449 

.  261 

.  261 

.  261 

.  261 
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by  (r.  115) 


262 
231 
242 


244 
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259 
259 
259 
259 
260 
260 
260 
260 
260 
260 
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154 
154, 155 
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JUBI8DICTI0N, 

Bervioe  out  of :  Me  Skbyiob  ;  Writ  of  Summ ONa 

High  Court  of  Jtutioe,  of 2,6 

Court  of  Appeal,  of 2»  8 

JUBY, 

iospeotionofpropertyby,  (r.  661) ,282 

order  for  trial  with  a  (rr.  426, 480) 235,286 

time  for,  (rr.  426,  430) 235,236 

without  a,  when  made  (rr.  428, 429)  .        .         .                  .  .  235, 286 

8i>ecial  (r.  431,  6.  c  d.)   . 236,237 

trials  with,  to  be  before  one  judge  (r.  433)         .         .         .         .  .237 

addressee  to  (r.  460)  242 

law  as  to,  unaffected '  .  .71 

right  to ,                           .         .  .72 

JUST  ALLOWANCES 

may  be  made  on  taking  an  account  (r.  887) 227 

JUSTICES, 

salvage,  i^peal  from,  on  question  of  (r.  888)               .       *.        .         .    837 
appeals  ftom *    .        .        .81 


LAND,  ACTION  FOR  THE  RECOVERY  OF. 

appearance  by  person  interested  ^r.  95) 150 

by  landlord  in  possession  by  tenant  (r.  96)          .         .         .  150 

manner  of  (r,  97) 150 

i                         for  part  only  (r.  98) 150 

proceedings  In  default  as  to  part  or  some  persons  (r.  108)    .  153 

as  to  mesne  profits,  kc,  (r.  109) 153 

specially  indorsed  writ, 

form  of  (r.  16),  App.  C,  Sec  IV 130, 425 

when  judgment  may  be  given  on  (r.  115) 154 

rent  and  mesne  profits  (r.  115)  .                 .         .                          .  154 

pleading  in  possession  (r.  254) 191 

effect  of  (r.  254) <  191 

deftult  ofdeliverinff  defence  (rr.  300,801,302)          ....  204 

possession,  writ  of  (r.  583) 263 

joined  with,  what  causes  of  action  may  be  (r.  189)      ....  176 

serviceofwritof  summons  (r.  56)    ....                 .                 .  148 

LAND  OB  BUILDINGS,  INSPECTION  OF  (rr.  659, 660, 661)    .        .282 

LANDS  CLAUSES  ACTS, 

applicatioos  under,  for  investment  of  money  in  Chambers  (r.  764, 7)    .  803 

LAW,  and  equity  to  be  administered  together                                    ....  11 
point  of;  $ee  Plxaduto  FBOona>nros  xh  Lnu  of  DmnnuiEB,  Special 
Case, 

reservation  of 88 

pleading,  defendant  to  raise  in  his,  all  misters  showing 
action  not  maintainable  or  void  in  (r.  211)      .  .182 

LEGAL  RIGHTS  to  be  recognised 15 

UBEL,  when  evidence  may  be  given  in  mitigation  of  damages  (r.  461)     .  242 

LIEN,  where  defendants*  only  claim  is  for  (r.  664)  .                          .  '      .  288 

.  182 
16 


UMITATIONS,  STATUTE  OF,  to  be  pleaded  in  defence  (r.  211)  . 
breach  of  trust,  in  actions  for 

2  o  2 
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LIQUIDATORS :  we  alto  Inteblooutobt  Obdbbs, 

aocounte-ofCr.  679)          .         *         .         •" 286- 

LISTS  OP  CAUSES  in  the  Chancery  Division  (r.  943)    •         •         •         •  5f? 

Queen's  Bench  Division  (r.  453)     ...  240 

LOCAL  INVESTIGATION,  action  requiring        .        .      •  .         .        .87 

LOCAL  VENUE  abolished  except  where  by  8tatnte(r. -425)    ...  235 

LONDON,  ,.- 

appearances,  to  be  in,  when  (r.  71) J*' 

at  Central  Office  (r.  72) W 

address  for  service  in  (rr.  80,  81) W 

lists  of  causes  for  trial  in  (r.  453) 240 

sittings  in     .        .        .         .         .        .        •         •         •        •        '  ^ 

before  what  judge    . ^' 

LOBDS :  Me  House  of  Lords. 

LOST  WRIT  OF  SUMMONS,  copy  in  Ueu  of  (r.  47)     .        .         .  139 

LUNACY,  jurisdiction  of  Lords  Justices  in €1 

LUNATICS:  we  Infant. 

service  of  writ  of  summons  on  (r.  62) 141 


MAINTENANCE :  see  Infant. 

MANDAMUS :  we  also  iNTERLOCfUTORY  Orders, 
action  of^ 

claim  for  mandamus  to  be  indorsed  on  writ  of  summons  (r.  719)    .     293 
^  form  of  indorsement  (r.  720),  App.  A.  III.  Sec  IV.       .         .      294,  401'. ' 

.    judgment  in  (r.  721) 294 

mandamus  by  judgment  or  order,  effect  of  (r.  722)        .         .         .     294 
no  writ  of  mandamus  to  ia&ue  in  an  action  (r.  722)  .    294 

interlocutory  order  for 18 

applicationsfor(rr.  662, 663) 283 

prerogative  mandamus, 

affidavits,  how  intituled  (r.  1029) 379 

application  for  (r.  723)      ,         . 294 

formof(r.72ff),App.  J.,12 294,472 

how  enforced  (rr.  733, 602, 608)         .         .         .         .         .296,267 

•interest,  where  respondent  has  no  (r.  731) 295 

pioceedings  not  to  abate  by  death,  &c,  of  n<miina'l  respon- 
dent (r.  732)   .         .  .         .         .  .296 

third  parties  (rr.  731,  732) 295,  296 

obedience  to  writ,  where  acting  in,  no  action  lies  (r.  730)  .    295 

peremptory  in  first  instance,  may  be  (r.  724)        ....     294 

practice  (rr.  733, 1027) 295,379 

return  to  writ  (r.  726)  .         .         .         .  .295 

pleading  to,  as  in  action  (rr.  727, 1027)     .  295,379 

point  of  law  raised  on,  judgment  on  (r.  728)  .     ^ 

peremptory  writ  affc^  judgment  for  appl|pajit  (r.  729)         .     Iw5 

MARRIAGE,  CHANGE  OF  PARTIES  BY :  tee  Parties. 

MARRIAGE  SETTLEMENT:  fw  Infant. 
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MARRIED  WOMEN :  see  dUo  Infant. 

plaintiffs  (r.  138)    .         .         . 162 

acknowle<^B;ments  of,  maeter  cannot  take  (r.  745)        ....  298 

special  case  (r.  392) 228 

MASTER :  see  dUo  Ofticebs, 

jurisdiction  of  (r.  892) 101, 338 

Registrar  of  bills  of  sale,  to  execute  office  of  (r.  918)  ....  842 

meaning  of  (r.  1041)        . 381 

assignment  of  causes  to  (r.  28) 133 

transfer  of  (r.  29) 134 

vacancy  or  absence  (r.  30) 134 

transfer  of,  to  Central  Office 101 

qualifications  of,  tenure  of  office  by 103 

MATRIMONIAL  CAUSES,  DIVORCE  AND  OTHER,  practice  and 

procedure  on  proceedings  in,  not  affected  by  tbese  rules  (r.  1026)     .     378 

MERGER,  none  by  operation  of  law  only  .    '     .        -16 

MIDDLESEX,  " 

trials  to  be  in,  wnen  (r.  425)    . 235 

lists  of  causes  for  trial  in  (r.  453) 240 

sitting  in      .         . .         .21 

wbat  judges  to  sit  in -.  ,      .      27 

MISCARRIAGE  OR  SUBSTANTIAL  WRONG,  new  trial  not  to  be 
granted  unless  there  has  been  some  (r.  556)  .         . 


MISJOINDER,  action  not  to  be  defeated  by  (r.  133) 

MONEY  HAD  AND  RECEIVED,  pleading  to  aotiourfor  (r.  236) 

MORTGAGEE  has  a  right  to  costs  (r.  976)    .... 


MORTGAGOR  may  sue,  when -.16 


258 
160 
188 
852 


MOTION ;  see  also  Judgihent,  Motion  fob, 

adjournment  on  hearing  (r.  702) 290 

Appeal,  Court  of,  on  appeal  to,  by  notice  of  (rr.  865,  866,  867, 868) 
(9ee  also  Appeal)         .         .         .         .         .  .*        .      326,327 

every  application  to  a  judge  of,  to  be  by  (r.  882)  ....     334 

application  to  judge  in  Court  or  Divisional  Court  to  be  by  (r.  696)       .     289 
notice  of 

award,  to  enforce,  to  state  grounds  (r.  699) 290 

attachment,  for,  to  state  grounds  (r.  699) 290 

rolls,  to  strike  off  the,  to  state  grounds  (r.  699)    .         .         .         .-    290 
affidayits,  copies  of,  to  be  serred  wtth  (r.  699)     .         .         .         .290 

time  for  (r.  700) •   .         .290 

omission  of,  to  any  party  (r.  701) 290 

service  on  iiartv  who  has  not  appeared  (r.  703)    ....     290 

with  writ  by  leave  (r.  704) 29a 

admiralty  actions,  in  (r.  705)     .         .     *    .         .         ...         .290 

Appeal,  Court  o^  appeal  to  (rr.  865,  866,  867)     ....     826 

sheriff,  against,  for  not  returning  to  writ  (r.  706)  .         .         .291 

or  bringing  in  the  body  (rr.  706,  707)  .         .         .291 

commencement  of  action  by,  in  Chancery  Division  (rr.  31o,  22)  134, 132 

order  to  be  dated  (r.  708) 291 

enlarging  time,  not  to  be  drawn  up,  when  (r.  709)         .        %     291 
•    service  of  (r.  709)         ....  .         .     291 

nunc -pro  tunc,  no,  necessary  to  enter  judgment  (r.  710)  .    291 
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MOTION— conetnikkJ. 
notice  of— continued. 

petition,  to  show  on  what  persoDB  if  any  it  is  served  (r.  711)         .  292 

service,  time  for  (r.  712} 292 

pnrchase-money  of  property  sold  nnder  Act  of  Parliamfint,  for  pay- 
ment ont  of  (r.  713)      .         .      -.         .         .         .         .        .292 

^e  nisi,  for,  when  not  to  be  made  (r.  697) 289 

show  cause,  for  order  to,  when  not  to  be  made  (r.  697)         ...  289 
ex  parte, 

affidavits  to  be  produced  or  filed  (r.  539)     .....  255 

otherwise  order  of  no  force  (r.  639) 255 

not  to  be  made  for  rule  nisi,  when  (rr.  697,  698).  .289 

unless  where  ofder  could  be  made  absolute  on,  &o.  (r.  698)    .  289 

terms  of  (r.  698).                 289 

application  under  sect  25,  sub-s.  8,  of  the  Principal  Act  (r.  662)  .  283 
appeal  from  refusal  of,  to  Court  of  Appeal,  time  for  (r.  874)  .        .  830 
affidavits,  copies  of,  uised  on,  to  be  furnished  to  other  side  imme- 
diately (r.  1009  j) 875 


NE  EXEAT  BEGNO; 

tee  Dbbtobs'  Acrr,  Abbbst  undeb  s.  6. 

NEW  TRIAL, 

motion  for,  not  to  be  ex  paite  <rr.  697«  698) 289 

motion  for,  from  trial  hj  judge  with  jury  (rr.  551,  884)  .      257,  834 

by  judge  without  jury  (r.  551) 257 

not  to  judge  who  tried  cause  (r.  552) 257 

notice,  to  be  made  on  (r.  553)     .                  .         .         .                  .  258 

grounds  to  be  stated  (r.  553) 258 

whether  objection  to  whole  or.  part  (r.  553)  ^         .         .         .  258 
time  for  (r.  554)         .                           .         .                  .         .258 

amendments  in  (r.  555) 258 

substantial  wrong  or  miscarriage,  not  granted  unless,  (r.  556)        .         .  258 

part  only,  may  be  granted  as  to  (r.  556) 258 

question,  on  any  one  (r.  557^ 258 

stamp,  none,  from  ruling  of  judge  on  sufficiency,  &&,  of  (r.  558)    .         .  258 

&ct,  Oourt  may  draw  inferences  of  (r.  568) 260 

judgment.  Court  may  give  final  (r.  568) 260 

issues  or  questions  to  be  tried,  &e,.  Court  may  direct  (r.  568)        .         .  260 

accounts  and  inquiries  to  be  taken,  Court  may  direct  (r.  568)       .         •  260 

NEXT  PBIEND ;  see  Impaht. 

NISI,  BULE,  motion  for,  not  to  be  made  in  certain  oases  (rr.  558,  697)    258, 289 

NON-COMPLIANCE,  EFFECT  OP, 

with  any  rule  of  practice,  not  to  render  proceedings  void  (r.  1037)          .  .380 

irregularity,  application  to  set  aside  for,  to  be  made,  when  (r.  1038)      .  881 

.  objections  to  be  stated  in  summons  (r.  1039)        ....  381 

costs  of  dismissed  summons  (r.  1040) 881 

NON-JOINDER  OF  PARTIES  NOT  TO  DEFEAT  ACTION  (r.  133)  160 

NOT  GUILTY  BY  STATUTE 

may  be  pleaded  (r.  208)  ........'.  181 

effect  of  (r.  208) 181 

DO  other  defence  to  be  pleaded  with  (r.  208) 181 

pleading  (r.  252) 191 

NOTICES :  see  aho  Motion,  Notice  of,  and  undeb  the  dutfebemt  head- 
ings, 

to  be  in  writing  (r.  1003) 373 
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NOnGES--ooni<ntMK{. 

third  parties :  •mPabtdbb. 

in  liea  of  writ  of  Bmnmons  for  aervioe  out  of  the  jnrisdiotion  (rr.  6,  7, 

69,70) 128,129,147 

gee  dUo  Wbit  of  Summons. 
of  trial:  M0  Tbial. 


OFFICERS         .        .                 46 

diyisions,  to  what,  attached  (r.  890) 837 

appeals,  to  follow  (r.  891)         ........  837 

master  substitated  for  oertam  oflSoers  (r.  892) 838 

recognizances  in  Chancery  Division,  to  whom  given  (r.  893)         .         .  838 

properofficer,  meaning  of  (r.  1041) 881 

appointment  of       .         .         .         .                  51 

outies  of 51 

transfer  of^  to  central  office .  101 

of  central  office,  appointment  and  removal  of     .         .         .         !         .  102 

s&laries  and  pensions 104, 105, 106 

removal  of  disabled .        .  105 

transferred,  saving  rights  as  to  .  .        .      106, 107 

OFFICES  OF  THE  SUPREME  COURT    .      ' 46 

abolition  of  certain s         .     104 

notices  sent  from,  may  be  sent  by  post  (r.  1014) 877 

Bittingsof(r.  947)  .         . .847 

q)en,  to  be,  when  (rr.  950,  952,  953) 847,848 

DistrictRegistrar,  of(r.  951)  .         .* 847 

'  at  llanchester  (r.  954) 348 

amalgamated  with  central  office       .  101 

OFFICIAL  REFEREE :  $ee  Referee. 

ORDER :  see  also  Judgment. 

Court  of  Appeal  may  make  any  (r.  868') 827 

Court,  of  the,  or  a  Judge  enforceable  like  a  judgment  (r.  602)      .        .    267 

dated,  to  be  (r.  708) •     .  •     .         .291 

interpleader,  in,  how  far  binding  (rr.  &58,  863)  .  .  .  .  828,  825 
person  not  a  party,  for  or  against,  enforcing  (r.  604)  ....  267 
registering  and  drawing  up  of  (rr.  835,  836,  837)  .         .819 

revived  by  implication,  no  rule  or,  annulled  by  any  former  Order,  to  be 

(r.  1043)- .         .         .         .     882 

seMling  or  passing :  «60  Judgment. 

ORDERS,  former  orders  annulled  (App.  O) 127,529 

ORIGINATING  SUMMONS :  see  aUo  Chambebs  in  the  Chancebt  Divi< 

SIGN. 

meaniiu^of(r.  1041) 381 

rules  of  Order  IV.  apply  to  (r.  22) 132 

commencement  of  action  by  (r.  31  b) »     184 

PAPERtoleusedfor  printing,  &c.(r.  1005) .         .         ...         .         .^73 

PARLIAMENTARY  DEPOSITS  ACT. 

Chambers,  applications  in  (r.  764, 6) 303 

PARTICULARS, 

when  to  be  given  in  pleading  (r.  202) 179 

where  exceeding  three  k>1io6  (r.  202) 179 
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PAGE  . 

PARTICULARS—conftnued. 

farther  and  better,  may  be  ordered  (r.  208) 180 

order  for,  no  stay  (r.  204) .         .180 

timepending.delivery  of,  nottocount(r.  204)    ...         .         .   .180 

PABTIES :  see  alto  Pabtnebs,  Infants,  Mabrtbd   Women,   Pattfebs, 
Trusts. 
generally, 

summoning  fresh,  in  Ohambers  in  the  Chancery  Division  (rr.  7^, 

798) .811 

person  not  a  party,  order  for  or  against  enforceable  (r.  604)    .  267 

service  on  (r.  1019)        .         .         .         .         .         .378 

classes,  may  be  divided  into  (rr.  802.  804,  805)     .  .      312,313 

same  solicitor,  \irhere  the,  represents  adverse  (r.  803)    .         .        .    312 
plaintiffs, 

cestui  que  trust  (r.  130)     .        •. .159 

claims,  what  may  be  joined  by  (rr.  193, 195, 196)         .         .         .     177 

class,  one  or  more  of  a,  may  sue  (r.  181) 159 

consent  in  writing,  no  one  to  be  added  as,  without  his  own  (r.  133)  ,  160 

'   counter-claim,  good  against  parties  properly  joined  (r.  125)  .         .  *  158 

misjoinder  or  non-joinder  not  to  defeat  cause  (r.  133)    .       * .         .     160 

Probate  actions  (r.  132) 160 

striking  out  improperly  joined  (r.  133)       ......     160 

substituting  or  adding  (rr.  124, 133)  .         ....      157,160 

who  may  be  joined  (rr.  128, 193) 157, 177 

def(!udants, 

-  adding  or  substituting,  writ  to  be  amended,  ftc.  (r.  135)       .         .     161 

"  158 

159 
159 
172 
158 
160 
160 
160 
160 
161 
159 
158 


bill  of  exchange  and  promissory  note,  parties  liable  on  (r.  128) 
cestui  que  trust  (r.  180)    .         .         .         . 
class,  one  or  more  may  be  sued  (r.  181)      .... 
■    contribution  or  indemnity  between  (r.  177)  .        . 

judgment,  against  whom  (r.  126) 

misjoinder  or  non-joinder  not  to  defeat  cause  (r.  133)  . 

Probate  actions  (r.  132)    .  

service  of  added  (r.  138) 

striking  out,  improperly  joined  as  (r.  183)  .... 

time,  %t  any,  may  be  added,  substituted  or  struck  out  (r.  184) 

trustees,  executors,  and  administrators  (r.  130)    .      •  .    .     . 

who  may  be  joined  (rr.  126, 127, 128, 129)  .... 

third  party, 

notice,  form  of  (r.  170)  App.  B.  1 170,  407 

how  issued  (r.  170)        .         .         ...         .         .         .170 

how  served  (r.  170) ."        .170 

statement  of  claim,  copy  of,  to  be  servecl  with  (r.  170)         .     170 
to  state  nature  apd  grounds  of  daim  (r.  170)    .  .     170 

when  served  (r.  170J      .  ■ 170 

appearance  by,  when  (r.  171) 170 

defeult  of,  consequences  of  (r.  171) 170 

leave  to  enter  after  (r.  171) 170 

where  defendant  suffers  judgment  by  default  (r.  172)  .  171 
setting  aside  judgment  obtamed  in  (r.  172)  .  .  .  171 
where  plaintiff  obfcAina  judgment  after  trial  or  otherwise 

(r.  178)  .         .         .        • 171 

execution,  when  issuable  (r.  178)  .         .         .         ^        .     171 

directions  after  appearance  (r.  174) 171, 172 

as  to  trying  question  between  defendant  and  third  party 

(r.  174)  . .         .172 

judgment  for  defendant  against  third  party  (r.  174)  .       .     172 

liberty  to,  to  defend  action  (r.  175) 172 

to  appear  at  trial  (r.  175)  . 172 

proceedings,  documents  and  amendments,  orders  as  to  (r.  175)       .     172 
costs  (rr.  175,  176)    . 172 
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PARTIES— «m<tnu«d. 
third  party — continued, 

judgment,  how  far  binding  on  (r.  175)        .         .       ' .                  .  172 
change  a!  by  death,  &e. 

abate  action,  not  to,  when  (r.  178)               ...                  .         .  178 
abated,  action  standing  marked  as,  struck  out  at  the  expiration  of 

the  y^r  (r.  187)    . 175 

abatement,  certificate  of  (r.  186) 175 

addingor  substituting  parties  (r.  181) 173 

order  for,  how  obtained  (r.  181) 174 

on  whom  served  (r.  182) .  174 

appearance  to  (r.  182) .  174 

discharge  of  (r.  183) 174 

where  person  under  disability  (rr.  183, 184)     .         .  174 

assignment,  creation,  or  devolution  of  estate  (rr.  178, 180)    •        .  173 

execution  on  (r.  601) 266 

new  parties  may  be  served  (r.  179) 178 

oontinuationofactionby  (r.  180) 173 

order  that  person  entitled  shall  proceed  (r.  185)  .                  .         .  175 

PARTNERS, 

appearance  by  (rr.  85, 136) 149,161 

of  one  person  carrying  on  business  in  name  of  firm  (r.  86)  .  149 

disdosore  of  names,  &c.,  of,  suing  as  plaintifb  (r.  43^.         .                  .  138 

dissolved  before  action,  where  firm,  how  to  be  served  (r.  136)      .         •  161 

exception  against  (r.  588) 264 

question  of  liability  as  (r.  588) 264 

firm,  one  person  carrying  on  business  as  a,  may  be  sued  as  (r.  137)      .  162 

names  of,  application  for  (r.  186) 161 

how  to  be  furnished  (r.  136)  .         .         .  .161 

proceedings  against,  subse<iuent  to  appearance  (rr.  85,  86)  .                  .  149 

service  of  writ  of  summons  on  (r.  53)        .' 141 

iodividual  sued  as  firm  (r.  54)  .         .      ' 141 

who  may  sue  as  (r.  136)           . 161 

who  may  be  sued  as  (r.  136)    . 161 

PARTNERSHIP,  denial  of,  in  defence  (r.  238)                       .         .        .  189 

PAUPERS, 

who  may  sue  or  defend  as  (r.  144)   .         .         .                 .         .    -    .  164 

ooimael,  case  to  be  laid  before  (r.  145) .     .         .'        .         .         .         .  165 

what  to  be  produced  to  judge  (r.  146)      .         .         .         .         .         .  165 

Oourt  fee,  not  liable  for  (r.  H'p .         .  16& 

counsel  or  solicitor  may  be  assigned  to  (r.  148)  .....  165 

fees,  &c.,  not  to  be  taken  from  (r.  149) 165 

giving  or  promising  (i,  1.50^      .         .         ...         .         .         .  166 

proceedings  to  be  signed  by  solicitor  (r.  151)    .....  -166 

solicitor,  duty  of  (r.  152) 166 

costs  (r.  163)  .         .         .         .    • .166 

PAYMENT  INTO  AND  OUT  OF  OOURT, 

Admiralty  actions,  in  (r.  273) '.         .  197 

payment  out  (rr.  274,  275) .197 

certificate  of  master,  &c.,  under  (r.  264) 196 

certificate  of  master  or  order  of  Court,  when  under,  not  to  be  paid  out 

without  order  (r.  265) 196 

appropriation  by  defendant  of  money  paid  in  under  Order 

XIV.  (r.  265). 196 

Chancery  Division,  in  (rr.  266,  D42) 196,346 

applications  for  payment  out  or  transfer  to  be  made 

in  Chambers  when  (r.  764)      .     '    .         .         ,  302 

counterclaim,  in  answer  to,  by  plaintiff  (r.  268)          ....  195 

defendant,  by  (r.  255) 192 
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PAYMENT  INTO  AND  OUT  OF  COURT— «m«»tt«l. 

admiflsion.of  liability,  how  lar  an  (r.  255)  .         .         .         .         .  192' 

signified  in  defence  (r.  256)      .         . 192 

tender  where  set  np  (r.  257) 193 

notice  of^  before  defence  (r.  258) 193 

interrogatories,  deposit  for  secnrity  for  costs  of  (r.  868)                .         .  222 

payment  ont  (r.  369) 223 

Paymaster-Gtoneral,  payment  by,  to  creditors  and  claimants,  how  made 

(rr.  822,  823)  App.  L.  22 .      316,513 

plaintiff,  when  money  may  be  paid  out  to  (rr.  259,  260)     .         .         .  193 
purchase-money  of  property  sold  under  Act  of  Parliament,  application 

for  payment  out  of  (r.  713) 292 

Queen's  Bench  Division,  in  (rr.  267,  268) 196 

fund  belonging  to  person  under  disability  (r.  269)  .         .196 

payment  out,  &c.  (r.  270) 197 

investment  of  (r.  271)       ....         i         ...  197 

conversion  of  (r.  272) ,         .         .  197 

who  served  with  notice  of  (r.  272)       .         .         .         .         .  197 

satisfaction,  plaintiff  may  take  it  In  (j.  260)    - 194 

time  for  (r.  261)  App.  B.  4.    .         .         .         .         .      195,408 

costs  (r.  261)         .         .         .* 195 

two  or  more  consolidated  actions  (r.  262)          .....  195 

when  left  in  Court  (r.  260b) .  194 

PENAL  ACTIONS,  leave  to  compound,  when  given  (rr.  669,  670,  671)    .  284 

PENDING  THE  ACTION,  MATTEBS  ARISING 

pleading  (rr.  282,  283) 199 

confession  of  (r.  284) 199 

costs  on  (r.  284)  App.  B.  5.        .         .         .         .         .         .      199,  408 

change  of  parties :  see  Pabtibs. 

PERFORM  ANOE 

not  to  be  alle^  in  pleadings,  when  (r.  210) 182 

to  be  alleged  in  defence  (r.  211) 182 

PERISHABLE  NATURE,  order  for  sale  of  goods,  Ac,  of  a  (r.  658)         .  282 

PERPETUATING  TESTIMONY:  sec EvmiNCE. 

PERSON. 

meaning  of  (r.  1041) 381 

not  a  ps^,  enforcing  order  for  or  against  (r.  604)     ....  267 

service  on  (r.  1019)          .         . 378 

PERSON  OF  UNSOUND  MIND  not  so  found  by  inquisition  :  see  Infant. 

PERSONAL  SERVICE  (r.  49) *.  140 

PETITION, 

passing  order  oH  (r.  908) 341 

answers  to  (r.  944)         .  • 346 

allowance  for  perusing  (1002,  r.  19) ^Q^ 

filing  of  (r.  924) 343 

note  at  foot  to  show  on  what  persons,  if  any,  it  is  to  be  served  (r.  711).  292 

service,  time  for  (r.  712) 292 

22  &  23  Vict.  c.  35,  s.  30,  titles  of  petitions,  &c.  under,  (r.  714)   .         .  292 

service  of  (r.  716)    . 292 

commencement  of  action  by  (rr,  22,  31d) 132, 134 

PLAINTIFF:  see  Pabtibs. 
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PLEADINGS :  tee  also  Admissionb,  Amendmint. 
generally 
acooont  stated  or  settled,  when  to  be  pleaded  (r.  232)         .         .         .188 

admissions  may  be  made  in  (r.  871) 223 

amendment:  aee  Ahindmsnt. 

close  of  (r.  280) .         .198 

collision/ in  actions  for  damages  by,  preliminary  acts  to  be  daliTcred 

(r.224) .         .185 

conditions  precedent,  performance  of,  if  contested,  to  be  so  pleaded 

(rr210) 182 

declaratory  judgment  or  (Mrder  may  besought  (r.. 289)  .         .201 

default  (rr.  294,  308) 202,205 

deUveryof(r.  206)  180 

where  no  appearance  entered  (r.  206)  ....  180 

date  of;  to  be  marked  on  pleading  (r.  207)    ....  181 

demurrers  not  allowed  (r.*  285) 200' 

denials  to  be  specific  (r.  213) 182 

not  to  be  evasive  (r.  215) .         .183 

bare  denial  of  promise,  &c.,  how  construed  (r.  216)  .  183 

denied,  allegations  not,  taken  as  admitted  (r.  209)      ....  181 

except  as  against  in&nt,  &c,  (r.  209)      .         .         .         .         .  181 

District  Registry,  in  cause  proceeding  in,  to  be  filed  in  (r.  419)    .        .  234 

document,  effect  of,  may  be  stated  (r.  217) 183 

eyidence,  not  to  contain  (r.  200) 179 

facts,  to  contain  material  (r.  200) 179 

'    figures,  expression  in,  of  dates,  sums  and  numbers  (r.  200)  .  179 

form  of  (r.  207) 181 

forms  in  appendices  to  be  used  (r.  201),  Apps.  C,  D,  E       179,  418,  437,  446 

longer  forms  prolix  (r.  201) 179 

firesh  grounds  of  daim  not  to  be  raised  except  by  amendment  (r.  212)  .  182 

is8ue,joinderof,  effect  of  (r.  214) 183. 

may  be  joined,  when  (r.  214) 183 

law,pointof(rr.  286,  287) 200 

letteraor  conversations,  result  of  s^ies  of  (r.  220)  ,    *    .  184 

malice,  ftaudulent  intention,  knowledge,  &c.,  how  to  be  alleged  (r.  218)    183 

new  assignment,  none  (r.  281) 198 

notice,  how  to  be  alleged  (r.  219) 183 

paragraphs,  to  be  divided  into  (r.  200) 179 

particulars  to  be  given  of  fraud,  wilful  default,  undue  infiuence,  &c., 

(r.202) 179 

where  exceeding  three  folios  (r.  202)        ....     179 
farther  and  better  may  be  ordered  (r.  203)  .  IdO 

order  for,  no  «tay  of  proceedings  (r.  204)  ....     180 
time  not  to  run  between  order  for  delivery  of  (r.  204)  180 

pending  the  action,  matters  arising  (rr.  282,  283)        ....     199 
confession  of;  by  plamtiff  (r.  284),  App.  B.  5  199,  408 

costsof  plaintiff  (r.  284) 199 

presumption  of  law  (r.  221) 184 

printed,  to  be,  if  containing  ten  folios  (r.  205) 180 

prolix,  not  to  be  (r.  198) 177 

I)rolixity,  costs  occasioned  by' (rr.  198,  201)  ....  177,179 
signed,  to  be,  by  counsel,  soUcitor  or  party  (r.  200)  ....  179 
struck  out,  to  be,  if  disclosing  no  reasonable  cause  of  action  or  answer, 

'    or  being  frivolous  or  vexatious  (r.  288)  .  200 

unseemly  or  scandalous  matter  or  matter  tending  to  pre- 
jtidioe,  embarrassment,  or  delay,  may  be,  at  any  tune 

(r.223) 184 

costs  of  (r.  223) 184 

subsequent  to  reply,  none  but  joinder  of  issue  (r.  277)  .  .  .  198 
technical  objection  to  want  of  form,  not  to  be  raised  (r.  222)  .     184 

vacation,  long,  none  to  be  delivered  during  (r.  964)    ....     350 
elaim,  statement  of. 
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PLEADINGS— eon^tnued. 
claim,  statement  of — continued. 
amendment :  see  AifENDMSin?. 

account  stated  or  settled,  when  to  be  i>leaded  (r.  232)         .         .  188 

Admiralty  actions,  in,  time  for  delivering  (r.  227)      .  .         .     187 

daims,  what,  may  be  joined  in  (rr.  190, 191, 192, 195, 196)  .      176, 177 

default  (r.  294)       .    .     .         ...         .    ,    .         .         .         .         .202 

may  be  delivered  at  risk  of  costs  if  unnecessary  <r.  225,  d,  e,)      .         .     186 
.     none,  where  writ  specially  indorsed  (r.  225,  a)    .         .         .         .         .     186 

none  need  be  delivered  unless  defendant  demands  one  on  appeamnce 

(r.  225b) .         .186 

plaintiff  to  deliver  (r.  198)      .         .         .         .         .  .         .177 

Probate,  actions  in,  time  for  (r.  226)  .         .         .         .187 

•denial  of  defendant !s  interest  to  be  alleged  (r.  233)     188 
relief  to  be  adked  for  specifically  and  not  generally  (r.  230) 
several  distinct  grounds  of  relief  or  defence  to  be  stoted  separately  and 

distinctly  (r.  281) 

time  for  delivery  of  (r.  225  c) 

tria],  place  of,  to  be  stated,  when  (r.  229)  . 
widt,  daim  on  may  be  altered  in  (r.  228)  . 
eounterclaioi. 
action  stayed,  discontinued,  &c.,  may  be  proceeded  with  (r. 
'  amendment :  see  Amendment. 
balance,  judgment  may  be  given  for  (r.  250) 

costs  (r.  977) 

effect,  same  as  cross  action  (r.  199)  . 
exclusito  of,  application  for  (r.  248) 
good  against  all  parti^  properly  joined  (r.  126) 
how  to  be  pleaded  in  defence  (r.  243) 
inconvenient  to  try.  with  claim,  if  (r.  199) 
other  parties,  against,  with  plaintiff  (r.  244) 
how  served  (r,  245) 
appearance  by  (r.  246) 
reply  of  (r.  247)  .         .         . 
time  for  (r.  247)  .         ... 
what  relief  may  be  clamied  by 
what  may  be  set  off  (r.  199)     . 
default  of 

claim  (r.  294) 

defence  to  liquidated  demand  (r.  295) 

some  of  several  defendants  (rr.  296,  298) 
to  claim  for  damages,  &c.  (r.  297) 
liquidated  and  unliquidated  demand 

fendantb  (r.  299)      . 
lanji,  recovery  of  (r,  300)     . 

with  mesne  profits,  &o.,  against 
(r.  301)  .  •      . 

to  part  of  claim  (r.  302) 
Probate  actions,  in  (r.  803)  . 
motion  for  judgment  in  other  cases  (r.  304)   . 

agamst  one  of  several  defendants  (r.  305) 
parties  other  than  plaintiff  or  defendant  (r.  307) 
reply  or  subsequent  pleading,  issue  joined  on  last  pleading 
setting  aside  judgment  in  (r.  308)     .         .        .        . 
defence,  statement  of, 
abiM^ment,  no  plea  in  (r.  258)  ..... 
amendment :  see  Amendment. 
counter-claim,  to,  by  third  party  (r.  247)    . 
defieiult  of  (r.  295) :  see  also  Pleadings,  Default  op  . 
defendant  to  deliver  (r.  198)     .         .    '     . 

denials  to  be  specific  (r.  213) 

not  to  be  evasive  .(r.  215) 


against  one 


187 


186 
187 
187 

190 

191 
354 
178 
190 
158 
189 
178 
189 
190 
190 
190 
190 
.12 
178 


or  more  de- 


one  or  more  defendants 


(r.306) 


202 
203 
203 
203 

204 
204 

204 
204 
204 
205 
205 
205 
205 
205 

191 

190 
203 
177 
182 
183 
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PLEADINGS— eontffiu6d. 
defenoe,  statement  ot— continued. 
denials  bare,  of  promise,  &c.,  how  oonstroed  (r.  216)  . 

debt,  of  (r.  234) 

bills  of  exchange,  in  actions  upon,  what  admissible 

fiM5t8,of(r.236y 

damages,  of,  unnecessary  (r.-  237)  .         .    *     . 
lepresentatiye  capacity,  of  (r.  288)  # 

pfutner8hip,of(r.  238) 

costs  occasioned  by  unnecessary  denials  (r.  242) 
denied,  allegations  not,  taken  as  admitted  (r.  209) 
except  as  against  in&nts,  &o.  (r.  209) 

Frauds,  Statute  of  (r.  211) 

fraud  (r.  211) 

iUegaUly  (r.  211)    . 

limitations,  Statute  (^(r.  211)         .... 

not  guilty,  by  statute  (r.  208) 

form  of  (r.  252)       .  .         . 

effect  of  (r.  208)  ... 

no  other  defence  to  be  pleaded  with  (r. 

payment  Tr.  211) 

payment  into  Court  (r.  256) 

notice  of;  before  defence  (r.^8) 
pending  the  actiou,  matters  arising  (rr.  282,  283)    • 
confession  of,  by  plaintiff  (r.  284) 

costs  (r.  284) 

performance  (r.  211) 

possession,  in  action  for  recovery  of  land  (r.  254)  * 

rrobate  actions,  in,  where  will  is  only  required  to  be  proved  in  solemn 

form  (r.  251) 
release  (r.  211) 
several  defendants  appearing  by  one  solicitor,  costs  of  severing  (r. 

r.8;  . 

surprise,  opposite  party,  must  not  be  taken  by  (r.  211) 
iender,  money  to  be  brought  into  court  (r.  257). 
time  for  delivery  of  (rr.  239,  240,  241,  247)        . 
what  must  be  raised  in  (r.  211)        .... 
withdrawn,  cannot  be,  without  leave  (r.  290) 
proceedings  in  lieu  of  demurrer, 


demurrers  not  allowed  (r.  285). 

law,  point  ot  may  be  raised  (i, 

disposed  of  at  trial  (r.  286) 

before  trial  (r.  286)    . 

dismisaed,  action  may  be  <r.  287) 
pleadings  may  be  struck  out,  when  (r.  288) 
reply. 
Admiralty  actions,  in,  time  for  (r.  276) 

counterclaim,  to  (r.  279) 

by  party  other  than  plaintiff  (r.  247)  . 
time  for  (r.  247)        .         .         .         ^ 
default  of,  issue  joined  (r.  306)         ..... 
fresh  grounds  of  claim  not  to  be  raised  except  by  amendment  (r. 
issue,  effect  of  joinder  of  (r.  214) 

may  be  joined,  when  (r.  214)   . 
notice  for  trial  may  be  given  with  (r.  435). 
pending  action,  matters  arising  (r.  282,  283) 
plaintiff  to  deliver  (r.  198)       .... 

time  for  (nr.  247,  276) 

subsequent  to  reply, 
default  of,  issue  joined  (r.  306)         .    *    . 
none  without  leave  except  jomder  of  is6ue  (r.  277) 
time  for  (r.  278) 


1002, 


212) 


183 

188 
188 
188 
189 
189 
180 
189 
181 
181 
182 
182 
182 
182 
181 
191 
181 
181 
182 
192 
193 
199 
199 
199 
182 
191 

191 
182 


363 
182 
193 
189,190 
182 
201 


200 
200 
200 
200 
200 
200 


198 
198 
190 
190 
205 
182 
183 
183 
237 
199 
177 
190, 198 

.  205 
.•  198 
.  198 
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PLEADINGS— eon^tnutfd. 

writ  of  Bummons, 
V       specially  indoned,  . 

nostatementofolaun  to  be  delivered  (r.  225)        .         .        .186 
•^       jndgmeut  on :  9ee  Judoment. 

in  pleading  to,  mere  denial  of  debt  not  admiasible  (rr.  284, 236)    188 
time  for  pleading  to  (rr.  240,  241)          .                           .189 
claim  on,  may  be  altered,  modified,  or  extended  in  statement  of 
claim(r.  228)        .         .         .* 187 

PLURAL  NUMBER  IN  RULES  TO  INCLUDE  SINGULAR  (r.  1042)  882 

POSSESSION,  writ  of:  see  Execution. 

POSSESSION,  plea  of,  effect  of  (r.  254)  .         .  '      .        .  191 

POST  DATED,  judgment  may  be  (r.  571) 261 

POST,  service  by, 

'  notices  from  any  office  of  Supreme  Oonrt  (r^  1014)  .     877 

.  from  company  served  with  charging  order,  &c.  (r.  636)  276 

of  report  by  official  referee  f  r.  477) 245 

to  creditors  and  claimants  (r.  823) 316 

* 
PRACTICE, 

non-oomplianoe  with  any  rule  of,  not  to  render  proceedings  void  (r.  1087)    880 

9ee  dUo  Non-oompliakob. 
present  procedure,  &c.,  to  remain  in  force  (r.  1044)      ....    382 

PRELIMINARY  ACT  (r.  224) ,185 

PRESERVATION  OP  SUBJECT-MATTER  OF  LITIGATION:  see 

Inteblocutoby  Obdeb. 

PRINCIPAL  ACT,  THE,  meaning  of  (r.  1041)      .         .  .881 

'PRINTING:  see  also  Copies. 

.  pleadings  of  ten  folios  and  upwards  (r.  205) 180 

answers  to  interrogatories  (r.  351) 215 

paper  (r.  1005) 878 

form  of  (r.  1005) .         .         .378 

affidavit  (rr.  1006, 1008) 874 

.    deposition  (rr.  1007, 1008)  874 

psjty  filing,  to  be  done  by  the  (r.  1009a) 874 

written  copy  to  be  furnished  by  (r.  1009h)  .      •  .         .    '    .         .875 
copy,  officer  to  deliver,  for  (r.  1009b)  .         ...         .         .874 

copies  to  be  frimished  to  other  party  (r.  1009c) 374 

office  copy  (r.  10090 874 

proceedmg,  copy  once  taken  to  be  produced  on  every  (r.'  1009  g)  .  875 
ex  parte  application,  copies  of  affidavits  used  on  (r.  1009j)  .  .  875 
affidavit,  note  at  foot  of,  to  state  on  whose  behalf  filed  (r.  1009k)  .  875 
endorsement  with  name  and  address  of  party  frimishing  (r.  10091)     375 

folios  to  be  marked  on  (r.  1009m) 375 

copies,  neglec^i  to  furnish  (r.  1009n) 376 

costs  of,  whereordered  by  Court  (r.  1009o)  .  .  .  '  .  .376 
client  to  be  credited  with  amount  received  for  (r.  1009d)  .  .  374 
written,  not  to  be  allowed  for,  when  (r.  1009e)  ....  374 
application  for  (r.  1009i) 875 

PRIVY  COUNCIL,  JUDICIAL  COMMITTEE  OF     .  .  89, 90 

PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION, 

appeals  from  inferior  courts  (r.  887)  ...?..     836 
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PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISIONS— oonHnned. 

for  Admiralbr  appeals :  tee  Admibaltt. 

to  Court  of  Appi^  .      *  .  .         .     -   .         .         .         .9 

asBignment  of  busmeas  to  judge  of .80 

DivisioDal  Court  in 81 

composition  of 81 

DiTorce  and  other  Matrimonial  Causes, 

piaotioe  and  procedure  on  proceedings  in,  not  affected  (r.  1026d)  .  879 
Probate  actions, 

meaning  of  (r.  1041) 381 

appearance  (r.  78) 147 

by  person  interested  (r.  98) 150 

parties,  rules  as  to,  to  continue  in  force  (r.  182)  .        .        .      *  .  160 
pleading, 

statementofclaim,  time  for  (r.  226) 187 

denial  of  defendant's  interest  (r.  288)    .         .  .188 

defence,  default  of  (r.  803} 204 

notice  with,  that  derendant  only  insists  on  proof  of  will 

and  intends  merely  to  cross-examine  witnesses  (r.  251)  191 

new  trial,  motion  for,  to  be  made  to  Divisional  Court  (r.  551)         .  257 

writ  of  summons  in,  to  show  representative  capacity  (r.  15)  .         .  180 

verification  of  cause  of  action  on  (r.  87)         .                          .  186 

out  of  the  jurisdiction,  service  of  (r.  66)        .                 .    '    .  146 

district  registry  (r.  28) 132 

rules  of        • 70 

PROCEEDINGS, 

defect  or  error  in,  amendment  of  (r.  820) 208 

non-compliance  with  any  rule  of  practice  not  to  render,  void  (r.  1037)  .  880 

in  lieu  of  demurrer :  $ee  Plbadino. 

subsequent  to  reply :  see  Pleadino.  • 

other  than  an  action,  how  taken  (r.  2) 128 

commenced  otherwise  than  by  writ  or  summons,  Order  IV.,  to  apply  to 

(r.22) 182 

PROCEDURE  AND  PRACTICE,  present,  to  remain  in  force  (r.  1044)  «f  2,  882 

PRODUCTION  OF  DOCUMENTS:  we Dibooyebt. 

PROHIBITION, 

master  has  no  authority  in  (r.  745g) 298 

orders,  which,  apply  to  (r.  1027)       .         .         .    '     .         .         •         .  879 

pleading  and  sumequent  proceedings  in  (r.  1028)       ....  879 

aflftdavits  (r.  1029) 879 

none  against  proceeding  in  High  Court  or  Court  of  Appeal                 .  13 

PROLIX  PLEADINGS, 

pleadings  longer  than  foijps  in  i^pendices  to  be  deemed  (r.  201)  179 

writs  of  summons  (r.  4)  .         .         .         • 128 

costs  occasioned  by  (r.  201) 179 

PROMISSORY  NOTE,  pleading  to  action  on  (r.  235)      .                          .  188 

PROPER  OFFICER,  meaning  of  (r.  1041) 881 

PROPERTY,    PRESERVATION,    CUSTODY,   SALE,  Ac,  OF:   tee 
Ihtebloox]tobt  Obdebs. 

management,  applications  with  respect  to  the  (r.  764, 18)   .        .        .  804 

8aleof(r.  764, 14)  . 804 

PURCHASE-MONEY   OF    PROPERTY   SOLD    UNDER   ACT   OF 

PARLIAMENlliappUcation  for  payment  out,  of  (r.  718)*     .         .        ,  292 
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QU^BITS  BENOH  DIYISIOK, 

Mtignmeiit  of  oanies  to  master:  Me  Mastee. 

bosLoeBt  anigned  to.  .* 26 

QUEEN'S  BIRTHDAY,  no  ntting  neceattry  on  (r.  946)  .  '     .     347 

QUO  WARBANTO, 

which  orden  to  apply  (r.  1027) 879 

affidftTita,  how  intitiitBd(r.  1029) 879 


RAILWAY  COMMISSIONERS,  appeak  ftom  (r.  8840  ...    334 

RAILWAY  COMPANIES  ACT,  1867,  schemo  under  (rr.  903,  904)       310,  341 

RECEIVER :  see  aho  Intkrlooutobt  Obdebs.  * 

appointment  of  (r.  672) 285 

adjournment  of  oanae  tcr  (r.  673) 285 

security  (r.  672) 285 

formof(r.672),App.L..21 285,512 

salary  (r.  672) 285 

aooounts  (r.  674) 285 

neglect  to  pasB  (rr.  674,  677) 285.286 

formof(r.675)App.  L.14 286,506 

where  to  be  left  (r.  676)    .  .         .         .*       ...    286 

verified  to  be  (r.  676) 286 

appointment  to  pass  (r.  676) 286 

just  allowances  (r.  387) 227 

neglect  of  (r.  677) .    286 

completi<m  of  reoeiyership  (r.  678) .         .     286 

meaning  of  (r.  1041)  382 

interlocutory  order  for 18 

RECOGNIZANCES, 

Chancery  Diyision,  to  whom  to  be  giyen  in  (r.  893)    ....    838 
not  to  be  enrolled  after  six  months  (r.  907)  .   -     .        .    341 

RECOVERY  OF  LAND,  action  for:  tee  Lahd. 

REFEREE, 

judgment,  motion  for  (r.  560> 259 

to  set  aside  (r.  564) 259 

Appeal  from,  to  Diyisional  Court  (r.  886) 335 

official,  when  to  sit  (r.  960) 349 

appointment  of 50 

order  for  trial  by  (r.  431) 86, 37.  236 

trial  by :  see  Tbial. 

report  of,  notice  to  parties  (r.  477)    .......  245 

proceedings  on,  to  adopt,  remit,  or  yaiy  (rr.  478,  479)  .         .         .  245 

REFERENCES  IN  ADMIRALTY  ACTIONS :  $ee  Admibaltt.  " 

REGISTERING  AND  DRAWING  UP  OF  ORDERS :  $ee  Chambebs 
or  THE  Chahoebt  DiyiBION. 

REGISTRAR,  district  registry  of:  tee  Dibtbiot  Reqibtbies. 

REGISTRARS  OF  THE  CHANCERY  DIVISION, 

answers  to  petitions  (r.  944)     .         .  * 346 

attendance  of  (r.  927)  .    •    .  .         .         .         .344 

calendars  or  indexes  (r.  929) 344 

entries  by  (r.  928)  .  ».         .         .344 
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REGISTBARS  OP  THE  CHANCERY  DIVISION— oonttntfecf. 

judgmeot  how  bespoken  (r.  930) 844 

time  for  (r.  931,932) .344 

settle,  appointment  to  (r.  933)  .         .         .         .         .         .         .  844 

•  Berrioe  of  notice  of  (r.  934,  935;  086) 845 

pass,  appointment  to  (r.  937)    .                 845 

settle  or  pass,  default  of  appearance  to  (r.  938)  ....  845 

fidlure  to  bring  briefs,  &0.  (r.  988)        .         .         .         .         .  845 

adjonmments  (r.  939) 845 

without  appointment  (r.  940)      .«..,.  845 

taxing,  oeitifioate  for  special  allowance  on  (r.  941)                 .  846 

lists  of  canserCr.  943) 846 

payment  or  transfer  into  or  oat  of  CQurt  (r.  942) 346 

RELEASE, '  • 

must  be  pleaded  in  defence  (r.  211) 182 

in  admiralty :  sea  Admibaltt.  '  ■ 

RELIEP, 

roedfio  and  not  general,  to  be  asked  for  in  pleadings  (r.  230)      .        .     187 
mstinct  grounds  of,  to  be  stated  separately  (r.  231)    ....     188 

REMOVAL  OF  CAUSES  firom  and  to  district  registries :  tee  DiSTBicn 
Recustby. 

RENEWAL, 

writofexecution(rr.  598,  599) 266 

writof&ummons(rr.  45,  46,  47) 138,139 

REPEAL  OF  FORMER  ACTS  .  .  .         .      82, 84, 96, 108 

REPLY :  eee  aUo  Pleading. 

notice  for  trial  may  be  giren  with  (if  any)  (r.  485)     .        .         .        .    287 

REPRESENTATIVE  CAPACITY,  pleading  to  person  suing  in  (r.  288).      189 

REVENUE  SIDE  OF  THE  QUEEN'S  BENCH  DIVISION, 

proceeding  on  (r.  884) 834 

practice  and  procedure  in,  not  affected  (r.  1026)  .        .         .        .    878 

RULE  NISI,  no  motion  to  be  made  for  in  certain  cases  (rr.  697,  558)      258,  289 

RULE  OR  ORDER,  none  annulled  by  any  former  order  to  be  reviyed  by 
implication  (r.  1048) 882 

RULES  AND  ORDERS,  former,  annulled,  App.  O.  '.      127,  529 

RULES, 

jurisdiction  to  be  exercised  by         »        ...        .        •        •  «      11 . 

to  make ,        .        .  69, 106 

parliament,  to  be  laid  before    .        .         .         .         ....  .77 


.  SALES  BY  THE  COURT :  $ee  aUo  Interlooutobt  Obdebs. 
Admiralty  Division,  in  the 

appraisement  executed  by  marshal  (r.  698) 
marshal,  to  be  executed  by  (r.  693)   . 
proceeds  to  be  paid  into  the  registry  (r.  694) 
accounts  and  youcbers  (r.  694), 
expenses,  taxation  of  (r,  695) 
who  may  attend  (r.  695)    . 
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SALES  BY  THE  COUBT—con^tnocd.  ^ 
Chancery  Division,  in  the 

real  estate,  when  (r.  680) 2g 

abstract  of  tide  (r.  681) '    '   '     '  25Z 

conditions  of  sale  (rr.  681,684)  .         .         .         .         .         .287 

beat  purchaser,  to  the  (r.  682) 287 

reserved  price  (r.  683)      .         .         . "287 

particulars  and  oonditionfl  of  Sale  to  be  left  at  chambers  (r.  684)    .  287 

result  of,  ceftiflcate  of,  how  settled  (r.  685)         .         .         •    ,    •  2S 

applications  with  respect  to,  to  be  made  in  chambers  (r.  764, 14)  304 

conduct  of  (r.  666) 284 

interpleader,  when  sheriff  allowed  to  sell  (r.  861)       .         .         .         '  ^^ 

subject-matter  of  action,  of  (r.  658) 282 

SAMPLE,  Judge  may  order,  to  be  taken  (r.  659)    .  .         .    *  .  .282 

SOIENTIPIC  INVESTIGATION,  action  requiring                .  <«  .  .37 

SCOTLAND,  service  in,  when  allowed  (rr.  64e,  65)  .        ,  .  J44, 145 

SEARCHES :  see  Central  Offics. 

SECURITY 

for  coste  :  see  Costs.  .^^ 

Debtor8Act,incase8ofaiTestunder8.6(rr.  1032,1038, 1035)    .        ,  380 

to  be  given  by  receiver  (r.  672) 285 

SEQUESTRATION :  see  Execution. 

SERVICE :  see  also  Admibaltt. 

Admiralty  actions,  in,  of  certain  instruments :  see  Apmtrat/tt. 
address  for.  to  be  given  by  defendant's  solicitor  on  appearance  (f.  80)  .     148 
to  DO  given  by  defendant  in  person  (r.  81^      .         .         .         .     148 

in  London  not  to  b^  more  than  three  miles  from  central  office 
(rr.80, 81).         .  .         .  .         .         *         .         .148 

indistrictRegi8trytobewithindistrict(rr.  80. 81)         ,         .     148 
on  removal  of  cause  from  District  Registry  (r.  418)  .         .     233 

service  by  leaving  documents,  at  (r.  1018)      ....    376 

omission  to  give  (r.  1016)  877 

writ  of  summons,  upon,  by  plaintiff's  solicitor  (rr.  19,  !21).      131, 132 
by  plaintiff  in  person  (rr.  20,  21)  .         .      131, 132 

affidavit  of  (rr.  102,1020)        .         ; 151,378 

by  leaving  aocument  at  address  (r,  1013) 376 

dhtfncery  Division,  notice  of  appointments' to  settle  or  pass  judgments, 

in  the  (rr.  796,  797,  798,  934,  935,  936)  ....      811,  345 

company,  of  notice  of  claun  on  stock  of  (rr.  634,  637,  638)         .         .       276 
counjter-didm  against  plaintiff  and  other  parties  (r.  245)    .         .         .     190 

default  of  appearance  (r.  1015) 377 

see  also  Afpbabanob,  PBOOEEDiNas  pr  d^ault  of. 

discovery,  order  for,  on  solicitor  (r.  364)  .         .         .         .         .     222 

firm  dissolved  before  action,  on  whom  to  be  effected  (r.  136)        .         .     161 

person  carrying  on  business  as  (r.  137) 162 

hours  for  (r.  971) 361 

infant  or  lunatic,  on,  of  notice  of  application  for  guardian  (r.  101)        .     151 

judgment,  memorandum  on  copy  of,  for  (r.  573)         ....     261 

jurisdiction,  out  of  the,  master  nas  no  power  to  allow  (r.  745  &))  .         .    298 

writ  of  summons  or  notice  for,  not  to  be  issued  without  leave  (r.  6)    128 

forms  of  (r.  7)  App.  A.  Part  I.,  5-10    .  .        129,386-389 

notice  of  motion  (rr.  699,700) 290 

default  of  (r.  701) 290 

on  defendant  who  has  not  appeared  (r.  703)  .    .         ...    290 
with  writ,  by  leave  (r.  704) '      .     290 
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SEBYIGE— oonitntMd. 

notioe  of  motion — eonHiwed. 

Admiralty  actions,  in  (r.  705) 290 

aheriff,  against  (rr.  706, 707).  -■  .291 

o£Soe  oopy.  sufficient  for,  except  in  attachment  (r.  1012)    .  .    876 

parties  added  or  substituted  as  delendaQts  (rr.  133, 135)  160, 161 

person  not  a  party,  on  (r.  1019) 378 

person  unaffected  by  an  order  need  not  be  •served  with  petition  or 

summons  (r.  648) 278 

personal,  how  tobeeffected(rr.  49, 1016).  ,140,877. 

petition  mu3t  shew  on  what  persons,  if  any,  it  is  served  (r.  711)  .  •  292 

time  for  (r.  712)        ........     292 

productionofdoouments,  notice  for,  evidence  of  (r.  378)  .    225 

setting  aside,  without  appearing,  (r.  100) 151 

solicitors,  on  change  of  (r.  44) 138 

solicitor,  on,  where  appointed  pending  action  (r.  1018)  .    377 

substituted,  may  be  ordered  (rr.  49,  63, 1017)  140, 144, 877 

summons,  of,  time  for  (r.  737)  .         .        .  .        .297 

originating,  time  for  (r.  787) .297 

evidence  <?(r.  738) .297 

Supreme  Oourt,  of  notice  firom  office  of  (r.  1014)         .         .        .        <    377 

third  party  notice  (r.  170) 170 

time,  order  enlarging  (r.  709) 291 

trusts,  administration  and  execution  of,  notice  to  attend  proceedings,  &c. 

(rr.  162. 164, 166) 167,168 

Tnistee  Belief  Act.  1859,  s.  30,  petition  or  summons  under  (r.  714)        -  292 
under  any  statute,  to  be  in  manner  therein  provided  (r.  55)  .     142 

wherenoappearanceor  address,  iiow  made  (r.  1015)  377 

writ  of  summons,  of 

personal  (r.  49^ 140 

substituted,  wnen  ordered  (r.  49) 140 

application  for  (r.  63) 144 

not  required  wnere  appearance  entered  (r.  48).  .140 

partners,  on  (r.  53) '    .        .     141 

mdividual  sued  as  firm  (r.  54) 141 

corporation  (r.  55)    .  142 

hundred,  &0.  (r.  55) 142 

landfln  action  for  recovery  df  (r.  56) 143 

jurisdiction,  out  of  the,  when  allowed  (r.  64)       .        .  144* 

Scotland  or  Ireland  (rr.  64^  65)         .  144, 145 

Probate  actions  (r.  66) 146 

application  for,  how  made  (r.  67)       .  146 

appearance,  time  for  (i*.  68) 146 

notice  in  lieu  of,  when  (rr.  69, 70)  ...     147 

SESSIONS,  appeals  from  .      '  .  ..     »        ,         81,32 

SET  ASIDE, 

award :  ms  Abbitbatioh. 

intenogatoriee,  when  (r.  349) 215 

Judgment  by  defSault  (rr.  110, 308) 153,  205 
udgment,  motion  to  (rr.  561, 562,  564) .259 

SBTTLIKG  OB  PASSING  JUDGMENTS,  &c.:  tee  Judomints. 

.  SET-OFF :  tee  alao  OoTTsmiOLAm,  Gonra. 

of  damages  or  costs  notwithstanding  solicitor's  lien  (r  989)                .  860 

ofoostsby  taxing  officer  (r.  1002,  r.  21) 366 

judgment  may  be  given  for  balance  (r.  250) 191 

SHEBIFF :  $ee  aUo  Exkjution. 

arrest  of  defendant  under  s.  6  of  the  Debtors  Act,  1869,  fees  on 

(r.l031)    .   •  ^     .        .        .380 

to  indorse  date  of  (r.  1036) 3S0 
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265 
821 
223 
291 
291 
289 
824 


258,289 
.     179 


BBlERIFF— continued, 

execution,  fees,  Ac.,  on,  levying  (r.  593)    .... 
interplead,may(r.  850(5))     .         .         .         .         . 
inteTTogatories  or  disooveiy,  answer  to  (r.  370)  . 
motion,  notice  of,  against,  for  not  returning  to  writ  (r.  706) 

for  not  bringing  in  the  body  (rr.  706,  707)     .'  . 

none  for  rule  nisi  to  pay  money  levied  under  execution  (r. 
sell,  may,  in  interpleader,  when  (r.  861)  .         . 

SHOW  CAUSE, 

no  motion  to  be.made  for  a  rule  to,  in  certain  oases  (rr.  553,  697) 

SIGNATURE  to  pleadings  (r.  200)  .         .        .         . 

SINGULAR  NUMBER  IN  RULES  TO  INCLUDE  PLURAL  (r.  1042)    382 

SITTINGS, 

when  (rr.  945, 949) 846,847 

Queen's  birthday,  none  neoessary  on  (r.  946)     .        .        .        .        .    347 
•offioesof  the  Supreme  Court,  of  the  (r.  947) 347 

to  be  qpen,  when  (rr.  950,  952, 953)         ....      847,  348 
oflSces  of  the  District  Registrars  (r.  951) 847 

at  Manchester  (r.  954) 348 

Official  Referees,  of  (r.  960)     . 349 

SLANDER, 

when  evidence  may  be  given  in,  in  mitigation  of  damages  (r.  461)       .    242 

SOLICITOR,  • 

generally 
address  for  service :  see  SmviOB. 

admission  of -  .         .         .         .         .  52;  68 

agency  correqxmdence,  sjjecial  allowances  for  (r.  1002,  r.  10)        .         .  363 

appointed  in  pending  action,  service  on  (r.  1018) 377 

attachment,  liable  to,  for  not  appearing  after  undertaking  (r.  88)  149 
for  not  putting  in  bail  m  Admiralty  aftet  undertakimr 

(r.  88) \        .         .^T  149 

discoveiy,  &c.,  not  giving  client  notice  of  order  for  (r.  365)  222 

change  of  (r.  44) 138 

costs  improperly  incurred  or  fruitless  (r.  986) 359 

client  to  be  credited  with  amount  received  for  copies  (r.  1009  d) . .      .  .  374 

declaration  by,  of  authority  to  issue  writ  of  summon^  (r.  42)        .  *      .  137 

discovery,  service  of  order  for,  on,  sufficient  (r.  364)  .  •       .        .        .  222 
lien,  set-off  for  damages  or  costs  may  be  allowed  notwithstanding 

(r.989) 360 

negli^eiice  oi^  costs  occasioned  by  (rr.  980,  986)  .        .        .      356, 859 

pleadmgs,  to  sign,  settle4  by  him  (r.  200) 179 

rolls,  motion  to  strike  off,  notice  of  (r.  699) 290 

time  for  (r.  700) 290 

same,  for  both  pcurties  what  costs  not  allowed  to  the  (1002,  rr.  6,  7)      .  368 

fortwodefendant8(1002,  r.  8) 868 

represents  advert  parties,  where  the  (r.  803)   ....  312 
Official. 

costs  of  (rr.  388,986)  • 227^359 

Court  or  judge  ma^  direct  attendance  of,  on  taxation  (r.  986)              .  359 
may  summon  parties,  where  delay  in  taxing  accounts  (r. 

SPECIAL  ALLOWANCES:  ^ Costs. 


SPECLAX  CASE.- 

law,  questions  of  (r.  889) 

may  be  raised.before  trial  (r.  ^0) 


227 
228 
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PAGE 

SPECIAL  CASE— conttntied. 

form  pf(rr.  389, 891)      .  ; 227,228 

doonments  mi^  be  referred  to  (r.  389)      ......     228 

•    tauot  or  law,  inferenoes  of,  ma^  be  drawn  (r.  889)        .         .     '   •         .     228 
plaintiff  to  print  and  supply  judges'  copies  (r.  391)     .         .         .         .     228 

disability,  where  person  under,  is  a  party,  leave  is  neoesbary  (r.  892)    .    228 

how  leave  obtained  (r.  392) 228 

ontry  for  argoment  (r.  398)      .        ^. .228 

oonsent  by  parties  to  judgment  on  (r.  894)  .         .         .         .     229 

Order  XXMV.appUcabfe  to  any  (rr.  395,  396)  ....     229 

Divisional  Oourt,  when  to  be  taken  before  (r.  884)  .        ,        .    334 

SPECIALLY  INDOBSED  WBIT:  iw  oZw  Wbit  of  Summohs. 
.  judgment  on:  BeeJvDQMXST. 
pleading  to  (rr.  234,  236)  


.188 

SPECIFIC  PERFORMANCE,  how  order  for,  enforceable  (r.  608)    .        .    267 

STAMP, 

new  trial  not  to  be  granted  because  judge  has  held  it  sufficient  or 
unnecessary  (r.  ^58)    .        • •    258 

STATEMENTS  OP  CLAIM  AND  DEFENCE :  9ee  Pi^eadino. 

STATUTE  OF  FRAUJ>S  to  be  pleaded  in  defence  (r.2U)    .         •  182 

STATUTE  OF  LIMITATIONS  to  be  pleaded  in  defence  (r.  211)  .  *     .182 

STATUTORY  RIGHTS  to  be  recognised 15 


STAY  OF  PROCEEDINGS, 

administration  actions,  in        .         .         . 
foreign  action,  where  a,  pending 
in  action,  does  not  stay  counterolaim  (r.  249)' 
writ  issued  without  authority,  where  (r.  42) 
partners,  failure  to  give-names  o^  in  plaintiff  firm  (r. 

in  cross  actiops  (note) 

until,  costs  of  discontinued  action  paid  (r.  298). 
appc^  to  Court  of  Appeal^  not  to  operate  as  a  (r. 
particulars,  order  for^  not  to  operate  as  a  (r.  204) 
interpleader,  in  (r.  855) 


48) 


14 
15 
190 
137 
138 
14 
202 
333 
180 
322 


STOP  ORDER:  8ee  CHAfioiHO  Obdeb. 


STRIKE  OFF  THE  ROLLS, 

motion  to,  not  to  be  for  a  rule  nisi  (r.  697)      • .  *     .        .        .        .289 

notice  of  (r.  699)      .         .         . 290 

time  forfr  700)         .         .         .      * 290 

STRIKING  OUT 

affidavit,  scandalous  matter  from  (r.  581) *      .     254 

defence,  for  failing  to  give  discovery  (r.  363)     .         .         .         ..        .221 

interrogatories,  when  (r.  349) 215 

parties  improperly  joined  (r.  133)     .    ' 160 

may  be  done  at  any  time  (r.  134) 161 

pleading,  unnecessary  or  scandalous  matter  from  (r.  228)    .         .         .184 
matter  tending  to  prejudice,  embarrassment^  or  delay  (r.  228)  184 

at  any  stage  (r.  223) 184 

costs  of  (r.  223) 184 

disclosing  no  reasonable  cause  of  action  or  answer  (r.  288)    <         .     200 
frivolous  or  vexatious  (r.  288)    ; .200 
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SUBJEOT-MATTER  OF  LITIGATION, 

cuatodyofCr.  657) 281 

detention  of  (r.  659) '  .         .282 

Inspection  of  (r.  659)       . 282 

by  judge  (r.  660)      ...         ;.....     282 

by  jury  (r,  661) 282 

pre8eryationof(rr.  657,  659) 281,  2te 

sale  of  (r.  658)        .         .         . .282 

SUBPCENA  :  eee  also  Evidenob. 

none  to  issue  for  production  of  affidavit  or  reoord  in  central  office  (r.  921)  ,  343 
in  district  registry  (r.  422)         . 234 

SUBSTANTIAL  WBONG  OR  MISCARRIAGE,  new  trial  not  to  be 
granted  unless  there  has  been  some  (r.  556) 258 

SUBSTITUTED  SERVICE  (rr.  49. 1017)     .....      140,  377 

SUBSTITUTING 

one  person  for  another  as  plaintiff  (rr.  124, 133)         .         .        .      157, 160 

as  defendant  (r.  133) 160 

parties,  may  be  done  at  any  time  before  trial  (r.  134).         .         .         .161 
on  change  of  parties  (r.  181) 178 

SUMMONS  ORIGINATING :  see  also  Ohambbbs  in  thb  Chanckbt  Divi- 
sion. 

meaning  of  (r.  1041) 881 

rules  of  Order  IV.,  to  apply  to  (r.  22)  .         .         .         .132 

commencement  of  action  by  (rr.  22,  31b)  .         .         .132, 134 

SUMMONS :  see  Ohambebs. 

SUPREME  COURT, 

how  constituted 2 

former  rules  and  orders  of,  annulled,  App.  0 127,  529 

SURPRISE,  all  matters  likely  to,  opposite  party,  tojbe  pleaded  (r.  211)     .     182 


TAXATION  OF  COSTS :  see  Costs. 

TAXING  OFFICER, 

meaning  of  (r.  1041)  .         .         .         ..    •    .  .         .  •  382 

powers,  &c.,  of:  see  Costs. 

TECHNICAL  OBJECTION  of  want  of  form  not  to  be  raised  to  any 
pleadmg  (r.  222) 184 

TENDER, 

when  set  up  as  defence,  amotint  must  be  brought  into  Court  (r.  257)    .     193 

TERMS, 

interpretation  of  (r.  1041) .881 

singular  to  include  plural,  and  plural  singular  (r.  1042)      .        .  382 

TERMS,  LEGAL, 

abolition  of    . 1^ 

TESTIMONY,  PERPETUATING:  we  Evidence. 

THIRD  PARTY :  see  Pabties. 
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PAGE 
TIME:  see  also  SEPARATE  BSADIN08. 

Admiralty  actions,  for  a  caveat  to  remain  in  force  in  (r.  975)        .         .  851 

abridging  time  in  (r.  969) ?50 

taking  bail  in  (r.  970) 351 

applications  for,  costs  of  (r.  100i2,r.  24) 367 

award,  for  application  to  set  aside  an  (r.  974) 351 

Chancery  Division,  in  the,  applicationB  for  (r.  764, 17)        .         .         .  304 

doYB  to  exclude  first  and  include  last  (r.  972) 351 

defence,  for  delivery  of 

not  extended  b^  appearing  after  time  (r.  92)       .         •        •         .  150 

enlarging.or  abridgm?,  power  of  (r.  967)  .         .         .         .         .      '  •  350 

by  consent  (r.  968) .         .  350 

month,  meaning  of  (r.  961) 349 

not  reckoned  pending  jeoority  for  costs,  (r.  966)        ....  350 

notice  of  intention  to  proceed,  when  necessary  (r.  973)        .         .         .  351 
particulars  of  pleading,  not  to  run  between  order  for  and  delivery  of 

(r.  204)      . 180 

service,  t>etween  what  hours  (r.  971) 351 

Sunday,  or  day  on  which  the  offices  are  closed,  where,  time  expires 

on  (r.  963) 349 

taxing  (Officer's  power  to  limit  or  extend,  on  taxation  (r.  1002,  r.  57)     .  373 

vacation  and  sittings,  days  of  commencement  and  termination  of  (r.  949)  347 

where  less  than  six  days,  (r.  962) 349           ^^ 


TBAN8FBRS  AND  CONSOLIDATION, 

administration  of  assets  of  deceased  person,  where  an  order  has  been 
made  for  the  (r.  653)   .         .  *       .         .         .         .         .         .         .280 

Chancery  Division,  from  one  judge  to  another  in  the  (r.*649)      .        27«  279 

for  trial  only  (r.  650) •.         .     279 

effect  of  (r.  650)  279 

to  the,  from  another  division,  to  be  assigned  to  a  judge  (r.  655)  281 

company,  where  an  order  has  been  made  for  winding-up  a  (r.  653)       .     280 
oonsoliimtion  of  cai^pes,  &c.,  pending  in  the  same  division  (r.  656)  281 

division,  from  one  to  another  (rr.  649,  651)        ...  27,  279,  280 

fund,  of:  see  Patmbmt  into  A>n>  out  of  Coubt. 

fnaster  has  no  po^er  to  make  (r.  745c)  .         .         .      *  .     298 

particular  application  may  be  heard  by  one  judge  for  another,  when 

(r.  652) 280 

summons  under  Order  LY.,  rr.  3.  4,  improperly  marked  (r.  654)  .        .    280 

TRIAL, 

generallv, 

affidavit,  by :  see  Afudatit. 

amendment  at  (r.  314) '        .         .     207 

place  o^  must  be  stated  in  statement  of  claim  (t.  229)         .        .     187 
transfer  of  cause,  &c.,  in  Chancery  Division  m>m  one  judge  to 

another  for  (r.  650) 279 

L  Place  of  (r.  425) .235 

venue,  local,  when  (r.  425) 2^5 

n.  Mode  of  trial, 
arbitration, 

provisions  of  Common  Law  Procedure  Acts  unaffected  (r.  434)    237 
Chancery  Division,  judge  without  jury,  unleiss  otherwise  ordered 

(r.427) 235 

fact,  different  questions  of, 

may  be  tried  by  different  modes  Cr.  432)       .  .237 

at  different  times  and  places  (432)  .         .237 

before  a  jury  by  a  single  ju({g;e,nnle8S  otherwise  ordered  (r.  433)    237 
judge  without  jury, 

directed  by  Court  or  judge, 

when  (r.  428) 235 

local  or  scientific  question  (r.  429)        ....     236 
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TRIAL-^wiKmwd. 
n.  Modeoftrkl-^miiiMfMl 

prolonged 'teooimta  (r.  429) 
imleM  jmy  applied  for  or  deriied  (r.  431a) 
aasettoTB  (r.  481  a)    . 
jnrj,  right  to,  in  what  actiona  (r.  426) 
application  for  by  party  (r.  430) 
jury,  special,  where, 

plaiDtirs  notice  for  (r.  431b) 
defendants  (r.  431o) 
Judge  may  order  (r.  431d) 
in.  Notice  and  entnrcl  trial, 

farther  cooaideratkMi,  Chancery  DiTiiion, 
letting  cause  down  for,  time  for  Tr.  445) 

request  for  (r.  445) 

form  of,  App. 
notice  of  (r.  445) 

form  of,  App. 
notice  of  trial,  ■ 

before  entry  of  trial  (r.  439) 
conntennanded  how  (r.  443) 
giTSQ  by  plaintiff  (r.  435)    . 
when  (r.  485) 

by  defendant  or  arolicatioii  to  dismiss  (r. 
fonn  of  (r.  437),  Ai^.  K  16 
time  of  (r.  438)  ..... 
shOTt  notice,  what  (r.  488) 
when  for 

London  and  Middlesex  (r.  441) 
elsewhere  (r.  442) 
trial,  entry  of, 

before  dose  of  pleadings  (r.  439) 
Ijondon  and  Middtesez, 

notice  not  in  force,  when  (r.  440)  . 
omission  to  enter  by  party  giying  notice  (r.  444) 
IV.  Kntry  in  IMstrict  Registry, 

both  parties,  entry  by  defendant  Taeated  (r.  452) 
certam  specified  places,  where  entries  for  (r.  44*^ 
documents  at  time  of  entry,  what  (r.  448)  . 
for  trial  elsewhere  than  London  and  Middlesex  (r.  446) 
lists  for  trials 

with  juries  (r.  448) 
.448) 


436) 


without  (r. 
closed  before  commiteion  opened  (r.  450) 
transmitted  to  Associate  (r.  450) 
entries  by  the  Associate  (r.  451) 
withdrawing  entry,  how  (r.  449) 
Y.  Lasts  for  London  and  Middlesex, 

for  trials  in  Queen*s  Bench  Diyision, 
with  juries  (r.  453)    . 

without  juries  (r.  453)        .... 
VL  Papers  for  judge, 

pleadings,  pmited  copies  of  (r.  454)  . 
Vn.  Proceedings  at  trial, 

adjournment  of  trial  when  (r.  458) 

new  writ  of  habeas  corpus  on  (r.  459) 
addressing  jury,  order  of  (r.  460)     • . 
entry  of 

findings  of  fact  and  directions  of  judge  (r.  465) 
duration  and  time  of  trial  (r.  464) 
judgment  at  or  after  trial  (r.  463> 

on  certificate  of  judges  (r.  466),  App.  B. 


17 


236 
236 
235 


237 
237 


239 
239 
515 
239 
515 

238 
288 

237 
287 
237 
;418 
288 


238 

238 

238 
239 

240 
239 
240 


240 
240 
240 
2i0 
240 
240 


240 
240 


241 

241 
242 
242 


.     243 

.     242 

.     242 

243,413 
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TRIAL— ixmt{nt(6({. 
YII.  PrtH^eedings  at  trial — eoniinued.' 
(Bntry  of — eonUntied, 

judgment,  direction  to  enter,  absolutely  (r.  466)  . 
libel  or  slander,  proceedings  in  (r.  461)      .         :         .         . 
trial,  when  called  on  and 
appearance,  default  of 

by  defendant,  plaintiff  may  ^rove  claim  (r.  455) 
by    plaintiff^  if    counterclaim,   defendant    may 
(r.  456) 


PAOB 


243 
242 


prove 


470). 


if  no  counterclaim,  judgment  to  dismiss 
(r.456)       .... 
verdict  or  judgment  in  de&ult,  setting  aside  of  (r.  457) 
vexatious  (questions  at  cross-examination  (r.  462) 
■  VIII.  Assessors,  tnala  with  (r.  467)       .        »         .•        . 

commissioners  to  try  causes  or  issues,  when  (r.  468) 
official  referees,  distribution  of  business  in  rotation  (rr.  469, '. 
reference  to  one  particular  referee  (r.  471)  . 
referee,  trial  by,  order  of  business  (r.  472)  .' 

entering  judgment  (r.  474)    .        ... 
evidence  and  witnesses  before  (r^  473) 
disoov^  and  production  of  documents  (r.  ^74) 
no  authority  to  attach  (r.  475^ 
report,  submit  questions  to  court  (r.  476)   . 
by  referee         ... 
notice  of,  to  parties  (r.  477) 
further  consideration  of* 
.  Implication  to  adopt  or  vary 

when  hearing  adjourned  (r.  47d)  ..... 
not  adjouined  (r.  479)    .         ,        .        . 
IX.  Writ  of  Inquiry,  and  reference  as  to  damages, 

proceedings  at,  provisions  for  (r.  480)         .         .        •.         . 

damages  if  matter  for  calculation,  officer  to  ascertain  (r.  481). 
for  continuing  cause  of  action,  assessment  (r.  482)    . 


241 

241 

241 
241 
242 
243 
243 
243 
244 
244 
244 
244 
244 
244 
245 
38 
245 


TRUSTEE  ACTS, 

Chancel 
(r.  764) 


TRUSTEE 

may  sue  and  be  sued  without  joining  cestui  que  trust  (r.  130) 
has  a  right  to  costs  (r.  976)      .         ..... 

pleading  to  persons  suing  as  (r.  238)         .... 

sale,  has  conduct  of  (r.  666)     .         . 

breach  of  trust  against,  action  for,  not  barred  by  time 


245 
245 

246 
246 
246 


cations  under  the,  to  be  made  in  Chambers 


302 


159 
352 
189 
284 
16 


TRUSTEE  RELIEF  ACT.  1859,  s,  30. 

.      prdceedlngsunder(rr.  714, 715,716, 717).         .         ....      292,293 

TRUSTEE  RELIEF  ACTS, 

Chancery  Divisions,  what  applications  in  the,  to  be  made  in  Chambers 
(r.  764, 5) .         .  .      .       • .         .303 

TRUSTS,  ADMINISTRATION  AND  EXECUTION  OF :  we  ofoo  Cham- 
bers IN  THE  Chanobbt  DrvisiON, 
accounts,  on  taking  of,  &c.,  who  to  be  served/r.  162)          ...         .167 
proceedings  on,  who  may  attend  (r.  163)        .     168 
service,  how  recorded  (r.  164)       ...     168 
notice  of  judgment,  form  of  (r.  165)       .         .     168 
on  infant,  &c.,  how  served  (r.  166)     •  .     168 
administration  of  estate  of  deceased  person,  who  may  have  (rr.  155, 
156,157,160)      , .167 
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TBUSTS,  ADMINISTBATION  AND  EXECUTION  OP— «m«nii«i 

conduct  of  acliom  judge  may  give  to  any  peraon  (r.  161)             .         .  167 

ooBts  of  defendant  on  record  (r.  161) 167 

construction  of  instrument  may  be  determined  before  ascertaining  who 

is  heir  or  next-of-kin  (r.  154)         .         .         .         .         .         .  •      .  166 

deceased  person,  daim  against  estate  of,  whft  may  attend  (r.  169)        .  169 

execution  of  trust,  who  may  have  (rr.  158,  160)        .         .      -  .         .  167 
legal  personal  representative,  where  no,  Court,  may  proceed  in  absence 

of  any  representative  (r.  168)        .         .       .  ^        .         .         .         .  168 

may  appoint  representative  (r.  168) 168 

party,  judge  may  order  any  person  to  be  made  (r.  161)        .         .         .  167 
Z2&29  Viet.  c.  35,  s.  30,  title  of  petitions  under  (r.  714)     .         .         .292 

sealing,  filing,  &c.,  of  summons  (r.  715) '  292 

service  of  (r.  716) 292 

opinion,  &c.,  of  judge  recorded  (r.  717)      .....  293 

costs  (r,  1001)  .         . .362 

waste,  prevention  of,  &c.,  who  may  sue  (r.  159)  .        .    *     .         .        .  167 

will,  heir  need  not  be  party  to  execute  trusts  of  a  (r.  167)  .        .        .  168 


UNLIQUIDATED  DEMAND :  sm  Damages. 

UNNECESSARY  MATTEB  may  be  struck  out  of  pleadings  (r.  223)       .     184 


YACANCT  in  the  offices  of  Lord  Chancellor  or   Lord  Chief  Justice 

(r.l045) .         .         .382 

VACATION, 

authority  for  regulating  •                 20 

applications  urgent  in 20 

pleadings  not  to  be  amended  or  delivered  in  (r.  964)  ....  850 

time  is  not  reckoned  iu  computation  of,  for  pleading  (r.  964)      .        .  350 

VACATION  JUDGE, 

business  before  (r.  956)  .         .    • 348 

Chancery  Division,  summonses  by,  for  judges  of  the  (r.  957)       .         .  348 

intervals  between  sittings,  power  of  the,  in  any  (r.  958)      .         .         .  349 

selection  of  (r.  955) 348 

VACATIONS, 

Chancery  Division,  issue  of  summonses  in,  during  (r.  957)  .                  .  348 

prosecution  of  orders  or  judgments  in  Chambers  (r.  958)      .         .  349 

intervals  between  sittings  (r.  959) 349 

when  (r.  948, 949) 347 

VENUE :  see  dUo  Tbial. 

local,  abolished^  except  where  under  Statute  (r.  425) 235 

VEXATIOUS 

claim  or  defence  may  be  struck  out  (r.  288) 200 

questions  iu  cross-exami  natiou,  judge  may  disallow  (r.  462)                  .  242 

VOID :  tee  oIm  Non-Conplianoe. 

non-compliance  with  any  rule  of  .practice,  not  to  render  proceedings 

(r.  1037)-    . 380 


WARRANT :  pee  Admiralty. 

WASTE,  equitable,  not  to  be  committed 16 
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WIFE,  husband  and,  joinder  by  and  against  (r.  191)     *  .  .        .     176 

WILL,  notice  in  Probate  actions  that  defendant  insists  only  on  proof  of,  and 

intends  to  cross-examine  only  (r.  251)   ......     191* 

WITHDBAWAL :  $^  aUo  DisooNrnrtJANOi. 

admissions,  of  (r.  374) 224 

WITNESS ;  9ee  dUo  Etidencz. 

cross-examination  on  affldaTit,  notice  to  produce  for  (548)  .                  .  256 

conduct  money,  &c.,  entitled  to  (r.  491) .  248 

expenses,  &c.,  of  officer  of  CJourt  attending  with  doooment  (r.  ^22)  348 

failure  to  attend  (r.  548)          .       ^. 256 

expenses  of  (r.  548) .256 

compelling  attendance  (r.  549)  • 256 

WBIT  OP  DELIVEEY 

of  property  other  than  land  (r.  647) 278 

formof(r.  e48)App.  H.  10 279,465 

same  or  separate  writ  for  damages,  costs,  and  entries  (r.  648)  279 

WBIt  op  execution  :  see  Execution. 
WBIT  OP  INQUIRY :  see  Tbial. 

WBIT  OP  POSSESSION  (r.  644) 278 

no  fresh  order  after  judgment  (645) 278 

may  be  separate  for  land  and  costs  (r.  646)        .         .         .         ...     278 

WBIT  OP  SUMMONS, 

generally 

amended,  to  be  on  adding  defendants  (r.  135)      .         .         ...     161 
commencement  of  action  D^  (r.  8)      .         .         .         .         .         .     128 

costs,  occasioned  by  prolixity  (r.  4) 128 

dated  the  day  of  issue  (r.  10) 129 

forms, 

admiralty  action  in  rem. 

(r.  9)  App.  A  1, 11, 12 129,389,890 

general(r.  5)App.  A.1,1-4        .         .         .         128,383,384,885 
service  out  of  junsdiotion 

(r.  7)  Apa  A.  i,  5-8  •    .  .  128, 129,  38^-888 

notice  in  lieu  of, 

(r.7)App.  A.1,9, 10    .  .         128,129,388,389. 

notice  of  motion  may  be  served  with,  by  leave  (r.  704)         .        .     290 

sealing  and  issue  of,  b^  whom  (r.  894) 338 

service  out  of  jurisdiction  . 

leave  before  writ  issued  for  (r.  6)         .       '.      '  .        .        .     128 
tested, 

how  (r.  10) 129 

under  Bills  of  Exchange  Act,  1855,  abolished  (r.  8)    .         .         .    129 

concurrent,  issue  of  (r.  40)       .  * 137 

tune  for  (r.  40) 137 

period  in  force  (r.  40)  .         .        .        .137 

writs  for  service  ^^Jj}  jurisdiction  concurrent  (r.  41)      .        .     187 

renewal  (r.  45) 138, 139 

disclosure  by  solicitors  and  plaintifib, 

declaration  whether  writ  issued  by  authority  of  solicitor  (r.  42)    .     137 
of  names  of  partners  of  plaintiff  firm  (r.  43)  .        .        •     138 

indorsement  of  address, 
out  of  Central  Office, 

plaintiff  suing  by  solicitor  (r.  19) 131 

in  person  (r.  20) 131 
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WBIT  OF  SXJMM0NS--<x>n<tn«e(2. 

out  of  District  Eegiatry, 

plaintiff  suing  by  solicitor  (r.  21) 132 

in  person  (r.  21) 132 

proceedings  not  oommenoed  bj  writ  of  snmmfmB, 
rules  apply  to  originating  document  (r.  22)         .         .         .         .     132 
indorsements  of  claim, 

account,  claim  for,  to  be  indorsed  (r.  18) 131 

indorsement  of  cls^  before  writ  issued  (r.  11)  .  .  .  .  129 
precision  in,  how  far  essential  (rule  3)  (r%  12)  ....  129 
Probate  action,  character  in  which  plaintiff  claims,  to  be  shown 

(r.  15) .         .130 

representative  capacity  of  plaintiff  or  defendant'to  be  shown  (r.  14),    130 

App.  A.  m.,  sect  7 406 

forms,  App.  A.  m.  . 398 

whero  applicable,  or  others  similarly  ooncise  (r.  13)        . .       .     129 
indorsement  special, 

tee  also  Judgmsnt,  Pleadino. 
where  debt  or  liquidated  demand, 
on  contract  express  or  implied 
contract  under  seal  . 

statute  (other  than  penalty)     O.  f       ,^  ^o^v 

guarantee       .         .  t^    >  r.  lo  .        ,    iw 

a  trust   .... 
in  actions  for  reooyery  of  land  F. 
todtate 

amount  claimed, 
sum  for  costs,  * 

•    proceedings  stayed  if  payments    f    .  117  iqA 

within  four  days,  y  r.  J7      .        .        .        .    iw 

within  time  for  appearing 
if  out  of  jurisdiction. 
App.  A.  m.,  sect  8     .         '        .        .  .        .    400 

issue. 

L  Place  of  issue : 

District  Registry,  out  of, 

.wherever  plaintiff  resident  (r.  23)  .  .182 

Central  Office,  out  of, 

when  not  issued  out  of  District  Registry  (r.  24)      .         .     132 
District  Registrv,     ' 
when  issued  out  of, 

defendant  non-resident 


■•     .        ^  in  District, 
nor  carrying  on  business  ) 

at  District  \ 
appearance  optional  {  ^^fS^l  \  ^^  •  ^>    ^^ 


rat  District \ 
I     Office     J 


defendant  resident  or  >  .    jyy,^^ 
carrymg  on  business  )• 

appearance  at  District  Registry  (r.  26)   .     133 
II.  Assignment  of  causes : 
Admiralty  cause, 

of  which  Admiralty  Court  would  have  had  non-exclusive 
cognizance  to  any  division  of  High  Court  (r.  27)  .     133 

Chancery  Division,  causes  in  (r.  31) 134 

name  c^  judge,  marked  how  (r.  31a,  b,  c  d)    .         .  134 

subsequent  proceedings  (r.  31e)    .         .         .         .         .     135 
certificate  (r.  19)  App.  A.  L  .         .         .         .135,392 
Queen's  Bench  Division,  . 

actions  not  proceeding  out  of  District  Registry, 

to  master  (r.  28) .133 
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WBIT  OF  SUMMONS— «m<tfMk!d.       ,        . 

transfer  of  (r.  29) 134 

yacanoy  of  office,  or  master's  absence  (r.  30)    134 
ni.  Generally: 

copy  to  be  left  with  offloer  on  sealing  (r.  84)         .        .        .    135 

filed  and  entered  (r.  35) 185 

in  District  Registry  (r.  35) .         .....     135 

notice  to  officer,  of  division  of  Oourt^  what  (r.  86).        .        .186 

1  and  printed,  how  (r.  32) 135 

l(r.33)      .        .        .         .  .        .        .        .135 

IV.  In  partUmlar  actions : 

Admiralty  action  in  rem, 

form  of  warrant,  (r.  38)  App.  A.  l  17    .      136, 399 
affidavit  required  before  warrant  (r,  38)  .         •     136 
irregularity  of  affidavit  waived,  when  (r.  39)  .     136 
*    piobate  action, 

affidavit  verifying  indorsement  before  writ  issued 

(r.87) 136 

renewal  of^ 

if  no  service  within  twelve  months  renewal  for  six  (r.  45)  138, 139 

.    memorandum  deli^ed  on  sealing  (r.  45),  A[ip.  A.  1. 18  138, 892 

lost  writ,  copy  in  Heu  of  (r.  47) .       _.         •_•._•  •     ^^ 

«        «     l«f«l 


productioo  of  sealed  writ  evidence  of  renewal  (r.  46) 
service  of :  tee  abo  Ssbvigi. 
'L  Mode  of  service : 

as  personal  service  (r.  49)  . 

substituted  service  when  (r.  49) 

not  required  if  appearance  entered  (r.  48) 
n.  On  particular  defoidants : 

husband  and  wife  both  defendants  (r.  50) 

infiemt  defendant  (r.  51) 

lunatic  def^dant  (r.  52)     . 
IIL  On  partners  and  other  bodies : 

corporation  aggregate  (r.  55)       .        . 

companies  (note  to  r.  55)    .         .         . 

individual  sued  as  firm  (r.  54) 

inhabitants  of  hundred,  countjr,  town,  4^c.  (r. 


IV. 


partners  sued  as  firm  (r.  53) 
statutory  provision  where  (r,  55) 


55) 


140 
140 
140 

141 
141 
141 

142 
142 
141 
142 
141 
142 


In  particular  actions : 
admiralty  action  in  rem,. 

'                  by  whom  served  (r.  58) 148 

dispensed  with,  when  (r.  57) 143 

how  eflectecL 

genenlly  (r.  59) 148 

cargo  landed  or  transhipped  (r.  60)                          .  148 

custodian  of  cargo,  when  (r.  61)     .        .        .        .  143 

reooverland,aotionto^  where  possession  vacant  (r.  56)  .        .  143 
y.  Generally:- 

indofsement  of  date  of  service  to  enable  proceeding  by  default 

(r.62) 143 

service  out  of  jurisdiction, 

allowed  in  what  cases  (r.  64) 144 

affidavit  to  support  application  for  (r.  67) 146 

notice  in  lieu  of^  when  (r*  69)  <  .                                   .        .        .  147 

how  given  (r.  70) 147 

probate  actions,  allowed  in  (r.  66) 146 

Scotland  or  Ireland,  when  concurrent  remedy  in  (r.  65)  145 

time,  limit  of,  for  appearance  (r.  68) 146 

service,  substituted, 

affidavit  to  support  application  for  (r.  63)    .        .        .        .        .144 
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